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PREFACE 


The  federal  procedural  svstem  flows  from  four  major  sources  of  law:  (1)  the 

L  Constitution  of  the  United  States,  (2)  the  Federal  Rules  (of  Civil  and  Appellate 

Procedure),  (3)  the  Judiciary  Code  (collected  in  Title  28  of  the  United  States 
Code),  and  (4)  cases  applying  and  interpreting  these  three  bodies  of  law.  All  four 
of  these  sources  are  represented  in  this  volume;  cases  interpreting  each  of  them 
appear  in  the  casebook  accompanying  this  volume.  This  volume  is  intended  to 
serve  as  a  rules  supplement  for  any  civil  procedure  course.  The  statutes  and  rules 
reflect  amendments  through  January  31,  2007.  I  am  grateful  to  Adam  Gibbs  for 
help  in  preparing  this  supplement. 


April  2007  IjlcSfor^u     k     /)^ol/'uW 


Stephen  C.  Yeazell 
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XI 


NOTE  ON  THE  FEDERAL  RULES 
OF  CIVIL  PROCEDURE 


The  Federal  Rules  of  Civil  Procedure  govern  the  conduct  of  civil  trials  in  federal 
courts.  Their  authority  comes  from  Congress,  but,  unlike  the  Judiciarv  Code 
(Title  28  of  the  United  States  Code,  found  at  page  289  of  this  supplement),  the 
Rules  are  not  a  product  of  direct  congressional  legislation.  Instead  Congress  has 
enacted  28  U.S.C.  §2072  (the  Rules  Enabling  Act),  which  authorizes  the 
Supreme  Court  to  promulgate  rules  of  procedure. 

Although  the  Rules  Enabling  Act  gives  the  Supreme  Court  power  to 
promulgate  the  Rules,  the  Justices  do  not  in  practice  do  the  actual  drafting.  That 
process  instead  occurs  in  committees  of  the  Judicial  Conference,  a  supervisory 
and  administrative  arm  of  the  federal  courts.  In  1988  a  set  of  amendments  to  28 
U.S.C.  §§2072-2074  formalized  this  committee  process.  Under  these  provisions 
the  Judicial  Conference  appoints  a  standing  committee  on  rules  of  practice, 
procedure,  and  evidence.  This  standing  committee  screens  all  recommendations 
for  consistency.  The  Judicial  Conference  may  also  appoint  committees  with  a 
more  defined  jurisdiction  —  for  example,  civil  rules,  rules  of  evidence, 
bankruptev  rules.  Judges,  practitioners,  and  scholars  are  appointed  to  these 
advisor}'  committees.  Each  advisory  committee  considers  proposals  for  amend- 
ments to  the  Rules,  circulates  drafts  of  proposed  amendments  to  members  of  the 
bench  and  bar,  holds  public  hearings,  revises  in  light  of  their  comments,  and 
then  transmits  the  revised  proposals  to  the  Committee  on  Practice  and 
Procedure,  which  reports  to  the  Judicial  Conference,  which  in  turn  recommends 
changes  to  the  Supreme  Court.  In  recent  years  the  process  surrounding  Rule 
amendments  has  become  more  "transparent"  —  open  to  public  and  professional 
comment  —  and  simultaneously  slower  and  more  contested. 

The  Court,  if  it  concurs  with  the  proposals,  officially  promulgates  the  revised 
Rules  by  May  1,  to  take  effect  on  December  1  of  the  same  year  if  Congress  does 
not  act  in  the  meantime.  The  Court  has  rarely  rejected  outright  a  Rules  amend- 
ment recommended  by  the  Judicial  Conference  (although  several  justices  have  on 
occasion  dissented  from  the  promulgation  of  various  sets  of  amendments). 

Like  the  Supreme  Court,  Congress  has  usually  acceded  to  the  recommen- 
dations of  the  Judicial  Conference.  As  with  the  Court,  however,  there  have  been 
exceptions.  In  the  instance  of  the  1993  amendments,  Congress  came  very  close 
to  exercising  its  power  of  disapproval  in  connection  with  the  discovery  rules;  a 
bill  that  would  have  blocked  the  implementation  of  those  proposals  passed  the 
House  of  Representatives  and  died  in  the  Senate  only  when  that  body  adjourned 
without  having  acted  on  it. 
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Note  on  the  Federal  Rules  of  Civil  Procedure 

The  original  Rules  were  promulgated  in  1938.  Since  then  there  have  been 
significant  revisions  in  1948,  1961,  1963,  1966,  1970,  1983,  1985,  1987,  1991, 
1993,  1995,  2000,  and  2003  (with  technical  amendments  in  1971,  1975,  1996, 
1997,  1999,  2001,  and  2002,  and  2005).  The  most  important  changes  in  the  past 
30  years  have  been: 

the  1966  amendments,  which  revised  the  rules  for  joinder  of  claims  and 

parties; 
the  1970  amendments,  which  revamped  discovery-  procedures; 
the  1983  amendments,  which  strengthened  judicial  control  over  the  pretrial 

process  and  stiffened  sanctions  provisions; 
the  1993  amendments,  which  changed  the  conception  of  service  of  process 

and  discovery  and  revised  the  sanctions  provisions  of  Rule  11; 
the  2000  amendments,  which  further  altered  the  rules  for  discover)'  and 

rewrote  the  Supplemental  Admiralty  Rules; 
the  2003  amendments,  which  revised  Rule  23,  governing  class  actions,  and 

rewrote  the  rules  governing  jury  instructions  and  special  masters; 
the  2006  amendments,  which  rewrote  the  discovery  rules  to  deal  with  the 
special  challenges  of  discovery  in  a  digital  environment. 
During  the  past  decades,  as  the  amendment  process  changed  different  rules 
at  different  times,  the  Committee  on  Practice  and  Procedure  became  concerned 
that  the  rules  were  not  as  clear  stylistically  as  they  might  be.  From  this  concern 
came  a  thoroughgoing  stylistic  revision,  now  pending  before  the  Supreme  Court. 
If  approved,  these  revisions  will  become  effective  in  December  2007.  This 
stylistic  revision  will  change  both  the  language  and  the  appearance  of  scores  of 
rules,  but,  pursuant  to  the  committee's  charge,  is  not  supposed  to  work  any 
substantive  change  except  where  one  is  specifically  noted.  Because  this  work  is 
substantial  and  at  this  writing  seems  likely  to  be  approved,  the  entire  set  of 
stylistically  reworked  Rules  is  reproduced  in  this  supplement,  starting  at  page  405. 
Students  may  find  it  instructive  to  compare  the  existing  and  proposed  rules. 

This  supplement  reprints  portions  of  the  advisory  committee's  notes  for 
significant  amendments  after  the  Rule  in  question.  Though  they  do  not  have  the 
force  of  law,  these  notes  often  serve  the  same  function  for  the  Rules  that 
legislative  history  does  for  statutes. 

The  Rules  have  been  influential  beyond  the  federal  courts.  A  number  of 
states  (by  one  count  about  35  of  the  50  states)  have  chosen  to  adopt  the  Rules  to 
govern  their  civil  procedure,  so  that  many  lawyers  who  practice  primarily  in  state 
courts  will  find  their  procedural  systems  similar  or  identical  to  the  Rules  model. 
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III.        Pleadings  and  Motions 

Rule 

7.  Pleadings  Allowed;  Form  of  Motions 

(a)  Pleadings 

(b)  Motions  and  Other  Papers 

(c)  Demurrers,  Pleas,  Etc.,  Abolished 
7.1      Disclosure  Statement 

(a)  Who  Must  File:  Nongovernmental  Corporate  Partv 

(b)  Time  for  Filing;  Supplemental  Filing 
General  Rules  of  Pleading 

(a)  Claims  for  Relief 

(b)  Defenses;  Form  of  Denials 

(c)  Affirmative  Defenses 

(d)  Effect  of  Failure  to  Deny 

(e)  Pleading  to  Be  Concise  and  Direct;  Consistency 

(f)  Construction  of  Pleadings 
Pleading  Special  Matters 

(a)  Capaeitv 

»  (b)  Fraud,  Mistake,  Condition  of  the  Mind 

(c)  Conditions  Precedent 

(d)  Official  Document  or  Act 

(e)  Judgment 

(f )  Time  and  Place 

(g)  Special  Damage 
(h)  Admiralty  and  Maritime  Claims 

10.     Form  of  Pleadings 

(a)  Caption;  Names  of  Parties 

(b)  Paragraphs;  Separate  Statements 

(c)  Adoption  by  Reference;  Exhibits 
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/^   11.     Signing  of  Pleadings,  Motions,  and  Other  Papers;  Representations 
to  Court;  Sanctions 
(a)     Signature 
" —  (b)     Representations  to  Court 

(c)  Sanctions 

—  (1)     How  Initiated 
-  (A)     By  Motion 

(B)     On  Court's  Initiative 

(2)  Nature  of  Sanction;  Limitations 

(3)  Order 

(d)  Inapplicability  to  Discovery 

12.      Defenses  and  Objections  —  When  and  How  Presented  —  by  Pleading 
or  Motion  —  Motion  for  Judgment  on  the  Pleadings 

(a)  When  Presented 

(b)  How  Presented 

(c)  Motion  for  Judgment  on  the  Pleadings 
(dl     Preliminary  Hearings 

(e)  Motion  for  More  Definite  Statement 

(f )  Motion  to  Strike 

(g)  Consolidation  of  Defenses  in  Motion 

(h)  Waiver  or  Preservation  of  Certain  Defenses 
^5^13.     Counterclaim  and  Cross-Claim 

(a)  Compulsory  Counterclaims 

(b)  Permissive  Counterclaims 

(c)  Counterclaim  Exceeding  Opposing  Claim 

(d)  Counterclaim  Against  the  United  States 

(e)  Counterclaim  Maturing  or  Acquired  After  Pleading 

(f )  Omitted  Counterclaim 

(g)  Cross-Claim  Against  Co-Party 
(h)  Joinder  of  Additional  Parties 

(i)     Separate  Trials;  Separate  Judgments 
*14.     Third-Party  Practice 

(a)  When  Defendant  May  Bring  In  Third  Party 

(b)  When  Plaintiff  May  Bring  In  Third  Party 

(c)  Admiralty  and  Maritime  Claims 
'^s     15.     Amended  and  Supplemental  Pleadings 

■ —   (a)  Amendments 

(b)  Amendments  to  Conform  to  the  Evidence 

«=:  (c)  Relation  Back  of  Amendments 

(d)  Supplemental  Pleadings 

16.     Pretrial  Conferences;  Scheduling;  Management 

(a)  Pretrial  Conferences;  Objectives 

(b)  Scheduling  and  Planning 

(c)  Subjects  for  Consideration  at  Pretrial  Conferences 

(d)  Final  Pretrial  Conference 

(e)  Pretrial  Orders 

(f)  Sanctions 
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Federal  Rules  of  Civil  Procedure 
IV.        Parties 

Rule 

17.  Parties  Plaintiff  and  Defendant;  Capacity 

(a)  Real  Party  in  Interest 

(b)  Capacity  to  Sue  or  Be  Sued 

(c)  Infants  or  Incompetent  Persons  v/V-^ 

18.  Joinder  of  Claims  and  Remedies        of^*^  J 

(a)  Joinder  of  Claims 

(b)  Joinder  of  Remedies;  Fraudulent  Conveyances 

19.  Joinder  of  Persons  Needed  for  Just  Adjudication 
(a)     Persons  to  Be  Joined  If  Feasible 

*""  (b)     Determination  bv  Court  Whenever  Joinder  Not  Feasible 

(c)  Pleading  Reasons  for  Nonjoinder 

(d)  Exception  of  Class  Actions 

20.  Permissive  Joinder  of  Parties 

(a)  Permissive  Joinder 

(b)  Separate  Trials 

21.  Misjoinder  and  Nonjoinder  of  Parties 

22.  Interpleader 

23.  Class  Actions 

(a)  Prerequisites  to  a  Class  Action 

(b)  Class  Actions  Maintainable 

(c)  Determining  by  Order  Whether  to  Certify  a  Class  Action;  Appointing 
Class  Counsel;  Notice  and  Membership  in  Class;  Judgment; 
Multiple  Classes  and  Subclasses 

(d)  Orders  in  Conduct  of  Actions 

(e)  Settlement,  Voluntary  Dismissal,  or  Compromise 

(f)  Appeals 

(g)  Class  Counsel 

(1)  Appointing  Class  Counsel 

(2)  Appointment  Procedure 
(h)    Attorney  Fees  Award 

( 1 )  Motion  for  Award  of  Attorney  Fees 

(2)  Objections  to  Motion 

(3)  Hearing  and  Findings 
(4)  Reference  to  Special  Master  or  Magistrate  Judge 

23.1  Derivative  Actions  by  Shareholders 

23.2  Actions  Relating  to  Unincorporated  Associations 

24.  Intervention 

(a)  Intervention  of  Right 

(b)  Permissive  Intervention 
i  c )     Procedure 

25.  Substitution  of  Parties 

(a)  Death 

(b)  Incompetency 
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(c)  Transfer  of  Interest  ' 

(d)  Public  Officers;  Death  or  Separation  from  Office 


Depositions  and  Discover) 


Rule 
26. 


15/7»V14     -  JO 


27. 


28. 


29. 
30. 


General  Provisions  Governing  Discovers ;  Dutv  of  Disclosure 

(a)  Required  Disclosures;  Methods  to  Discover  Additional  Matter 

(1)  Initial  Disclosures 

(2)  Disclosure  of  Expert  Testimony 

(3)  Pretrial  Disclosures 

(4)  Form  of  Disclosures 

(5)  Methods  to  Discover  Additional  Matter 

(b)  Discovers  Scope  and  Limits 

(1)  In  General 

(2)  Limitations 

(3)  Trial  Preparation:  Materials 

(4)  Trial  Preparation:  Experts 

(5)  Claims  of  Privilege  or  Protection  of  Trial  Preparation  Materials 
—  (c)     Protective  Orders 

(d)  Timing  and  Sequence  of  Discovery 

(e)  Supplementation  of  Disclosures  and  Responses 

(f )  Conference  of  Parties;  Planning  for  Discovers 

(g)  Signing  of  Disclosures,  Discovery  Requests,  Responses,  and 
Objections 

Depositions  Before  Action  or  Pending  Appeal 

(a)  Before  Action 

(1)  Petition 

(2)  Notice  and  Service 

(3)  Order  and  Examination 

(4)  Use  of  Deposition 

(b)  Pending  Appeal 

(c)  Perpetuation  by  Action 
Persons  Before  Whom  Depositions  May  Be  Take 

(a)  Within  the  United  States 

(b)  In  Foreign  Countries 

(c)  Disqualification  for  Interest 
Stipulations  Regarding  Discover}-  Procedure 
Depositions  upon  Oral  Examination 

(a)  When  Depositions  May  Be  Taken;  When  Leave  Required 

(b)  Notice  of  Examination:  General  Requirements;  Method  of  .  ^    j    L^c, 
Recording;  Production  of  Documents  and  Things;  Deposition  of  Lr< 
Organization;  Deposition  by  Telephone                                            ""  A/7aV  I  ) 


K 


(c)  Examination  and  Cross-Examination;  Record  of  Examination; 
Oath;  Objections 

(d)  Schedule  and  Duration;  Motion  to  Terminate  or  Limit  Examination 

(e)  Review  bv  Witness;  Changes;  Signing 
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(f )  Certification  and  Filing  by  Officer;  Exhibits;  Copies 

(g)  Failure  to  Attend  or  to  Serve  Subpoena;  Expenses 

31.  Depositions  upon  Written  Questions 

(a)  Serving  Questions;  Notice 

(b)  Officer  to  Take  Responses  and  Prepare  Record 

(c)  Notice  of  Filing 

32.  Use  of  Depositions  in  Court  Proceedings 

(a)  Use  of  Depositions 

(b)  Objection  to  Admissibility 

(c)  Form  of  Presentation 

(d)  Effect  of  Errors  and  Irregularities  in  Depositions 

(1)  As  to  Notice 

(2)  As  to  Disqualification  of  Officer 

(3)  As  to  Taking  of  Deposition 

ri  (4)    As  to  Completion  and  Return  of  Deposition 

-*^     33.     Interrogatories  to  Parties 

(a)  Availability 

(b)  Answers  and  Objections 

(c)  Scope;  Use  at  Trial 

(d)  Option  to  Produce  Business  Records 

/*     34.     Production  of  Documents,  Electronically  Stored  Information,  and  Things 
and  Entry  upon  Land  for  Inspection  and  Other  Purposes 
s*""    (a)    Scope 

(b)  Procedure 

(c)  Persons  Not  Parties 

<*  35.     Physical  and  Mental  Examination  of  Persons 

(a)  Order  for  Examination 

(b)  Report  of  Examiner 
*C  36.     Requests  for  Admission 

(a)     Request  for  Admission 
l_  (b)    Effect  of  Admission 

^T     37.     Failure  to  Make  or  Cooperate  in  Discover)':  Sanctions 

(a)  Motion  for  Order  Compelling  Disclosure  or  Discover) 
(1)    Appropriate  Court 

—  (2)     Motion 

(3)  Evasive  or  Incomplete  Disclosure,  Answer,  or  Response 

(4)  Expenses  and  Sanctions 

(b)  Failure  to  Comply  with  Order 

(1)  Sanctions  by  Court  in  District  Where  Deposition  Is  Taken 

(2)  Sanctions  bv  Court  in  Which  Action  Is  Pending 

s=*-  (c)     Failure  to  Disclose;  False  or  Misleading  Disclosure;  Refusal 

to  Admit 
-—  (d)     Failure  of  Part)  to  Attend  at  Own  Deposition  or  Serve  Answers  to 

Interrogatories  or  Respond  to  Request  for  Inspection 

(e)  Subpoena  of  Person  in  Foreign  Country  [Abrogated ) 
— •  (f )     Electronically  Stored  Information 

(g)     Failure  to  Participate  in  the  Framing  of  a  Discover)  Plan 
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Trial 

Rule 

38. 

Jury  Trial  of  Right 

(a)     Right  Preserved 

(b)     Demand 

(c)     Same:  Specification  of  Issues 

(d)    Waiver 

(e)    Admiralty  and  Maritime  Claims 

39. 

Trial  by  Jury  or  bv  the  Court 

(a)    By  Jury 

(b)     By  the  Court 

(c)    Advisorv  Jury  and  Trial  bv  Consent 

40. 

Assignment  of  Cases  for  Trial 

^41. 

Dismissal  of  Actions 

(a)    Voluntary  Dismissal:  Effect  Thereof 

( 1 )     By  Plaintiff;  by  Stipulation 

(2)    By  Order  of  Court 

(b)     Involuntary  Dismissal:  Effect  Thereof 

(c)     Dismissal  of  Counterclaim,  Cross-Claim,  or  Third-Part)'  Claim 

(d)     Costs  of  Previously  Dismissed  Action 

^42. 

Consolidation;  Separate  Trials 

(a)     Consolidation 

-  (b)     Separate  Trials 

43. 

Taking  of  Testimony 

(a)     Form 

(b)     Scope  of  Examination  and  Cross-Examination  [Abrogated] 

(c)     Record  of  Excluded  Evidence  [Abrogated ] 

(d)    Affirmation  in  Lieu  of  Oath 

(e)     Evidence  on  Motions 

(f)     Interpreters 

44. 

Proof  of  Official  Record 

(a)    Authentication 

( 1 )     Domestic 

(2)     Foreign 

(b)     Lack  of  Record 

(c)     Other  Proof 

x  44.1 

Determination  of  Foreign  Law 

Subpoena 

(a)     Form;  Issuance 

(b)     Service 

(c)     Protection  of  Persons  Subject  to  Subpoenas 

(d)     Duties  in  Responding  to  Subpoena 

(e)     Contempt 

46. 

Exceptions  Unnecessary 

47. 

Selection  of  Jurors 

(a)     Examination  of  Jurors 

Federal  Rules  of  Civil  Procedure 

(b)  Peremptory  Challenges 

(c)  Excuse 

48.  Number  of  Jurors  —  Participation  in  Verdict 

49.  Special  Verdicts  and  Interrogatories 

(a)     Special  Verdicts 
^        ,  (b)     General  Verdict  Accompanied  by  Answer  to  Interrogatories 

O  '  tyi  50.     Judgment  as  a  Matter  of  Law  in  Jury  Trials;  Alternative  Motion  for 

New  Trial;  Conditional  Rulings 

(a)  Judgment  as  a  Matter  of  Law 

(b)  Renewing  Motion  for  Judgment  After  Trial;  Alternative  Motion 
for  New  Trial 

(c)  Granting  Renewed  Motion  for  Judgment  as  a  Matter  of  Law; 
Conditional  Rulings;  New  Trial  Motion 

(d)  Same:  Denial  of  Motion  for  Judgment  as  a  Matter  of  Law 

51.  Instructions  to  Jury;  Objections;  Preserving  a  Claim  of  Error 

(a)  Requests 

(b)  Instructions 

(c)  Objections 

(d)  Assigning  Error;  Plain  Error 

52.  Findings  by  the  Court;  Judgment  on  Partial  Findings 

(a)  Effect 

(b)  Amendment 

(c)  Judgment  on  Partial  Findings 

53.  Masters 

(a)  Appointment 

(b)  Order  Appointing  Master 

(1)  Notice 

(2)  Contents 

(3)  Entry  of  Order 

(4)  Amendment 

(c)  Master's  Authority 

(d)  Evidentiary  Hearings 

(e)  Master's  Orders 

(f )  Master's  Reports 

(g)  Action  on  Master's  Order,  Report,  or  Recommendations 

( 1 )  Action 

(2)  Time  to  Object  or  Move 

(3)  Fact  Findings 

(4)  Legal  Conclusions 

(5)  Procedural  Matters 
(h)     Compensation 

(1)  Fixing  Compensation 

(2)  Payment 

(3)  Allocation 

(i)    Appointment  of  Magistrate  Judge 
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VII.       Judgment 

Rule 
54.      judgments;  Costs 

(a)  Definition;  Form 

(b)  Judgment  upon  Multiple  Claims  or  Involving  Multiple  Parties 

(c)  Demand  for  Judgment 

(d)  Costs;  Attorneys'  Fees 

(1)  Costs  Other  than  Attorneys'  Fees 
^»                      (2)    Attorneys'  Fees 

^55.     Default 

_    (a)    Entry 

(b)  Judgment 

i  1  )     By  the  Clerk 

(2)  By  the  Court 

(c)  Setting  Aside  Default 

(d)  Plaintiffs,  Counterclaimants,  Cross-Claimants 
>              (e)     Judgment  Against  the  United  States 

~^56.      Summary  Judgment 

(a)  For  Claimant 

(b)  For  Defending  Partv 

i  c  |  Motion  and  Proceedings  Thereon 

(d)  Case  Not  Fully  Adjudicated  on  Motion 

(e)  Form  of  Affidavits;  Further  Testimony;  Defense  Required 

(f )  When  Affidavits  Are  Unavailable 

(g)  Affidavits  Made  in  Bad  Faith 

57.  Declaratorv  Judgments 

58.  Entry  of  Judgment 

(a)  Separate  Document 

(b)  Time  of  Entrv 

(c)  Cost  or  Fee  Awards 

(d)  Request  for  Entry 

^  59.     New  Trials;  Amendment  of  Judgments 

(a)  Grounds 

(b)  Time  for  Motion 

(c)  Time  for  Serving  .Affidavits 

(d)  On  Court's  Initiative;  Notice;  Specifying  Grounds 

(e)  Motion  to  Alter  or  Amend  a  Judgment 

60.  Relief  from  Judgment  or  Order 

(a)     Clerical  Mistakes 
^  (b)     Mistakes;  Inadvertence;  Excusable  Neglect;  Newly  Discovered 
Evidence;  Fraud,  etc. 

61.  Harmless  Error 

62.  Stay  of  Proceedings  to  Enforce  a  Judgment 

(a)  Automatic  Stay;  Exceptions -Injunctions,  Receiverships,  and 
Patent  Accountings 

(b)  Stav  on  Motion  for  New  Trial  or  for  Judgment 
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(c)  Injunction  Pending  Appeal 

(d)  Stay  upon  Appeal 

(e)  Stay  in  Favor  of  the  United  States  or  Agency  Thereof 

(f)  Stay  According  to  State  Law 

(g)  Power  of  Appellate  Court  Not  Limited 

(h)     Stay  of  Judgment  as  to  Multiple  Claims  or  Multiple  Parties 

63.  Inability  of  a  Judge  to  Proceed 

VIII.     Provisional  and  Final  Remedies  and  Special  Proceedings 

Rule 

64.  Seizure  of  Person  or  Property 

65.  Injunctions 

(a)  Preliminary  Injunction 
(1)     Notice 

.  (2)     Consolidation  of  Hearing  with  Trial  on  Merits 

^.(b)  Temporary  Restraining  Order;  Notice;  Hearing;  Duration 

(c)  Security 

(d)  Form  and  Scope  of  Injunction  or  Restraining  Order 

(e)  Employer  and  Employee;  Interpleader;  Constitutional  Cases 

(f )  Copyright  Impoundment 

65.1  Security:  Proceedings  Against  Sureties 

66.  Receivers  Appointed  by  Federal  Courts 

67.  Deposit  in  Court 

68.  Offer  of  Judgment 

69.  Execution 

(a)  In  General 

(b)  Against  Certain  Public  Officers 

70.  Judgment  for  Specific  Acts;  Vesting  Title 

71.  Process  in  Behalf  of  and  Against  Persons  Not  Parties 
71  A.    Condemnation  of  Property 

(a)  Applicability  of  Other  Rules 

(b)  Joinder  of  Properties 

(c)  Complaint 

(1)  Caption 

(2)  Contents 

(3)  Filing 

(d)  Process 

(1)  Notice;  Delivery 

(2)  Same;  Form 

(3)  Service  of  Notice 

(A)  Personal  Service 

(B)  Service  by  Publication 

(4)  Return;  Amendment 

(e)  Appearance  or  Answer 

(f )  Amendment  of  Pleadings 

(g)  Substitution  of  Parties 
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(h)    Trial 
(i)     Dismissal  of  Action 

(1)  As  of  Right 

(2)  By  Stipulation 

(3)  By  Order  of  the  Court 

(4)  Effect 

(j)     Deposit  and  Its  Distribution 

(k)     Condemnation  Under  a  State's  Power  of  Eminent  Domain 

(1)     Costs 

DC.        Special  Proceedings 

Rule 

72.  Magistrate  Judges;  Pretrial  Orders 

(a)  Nondispositive  Matters 

(b)  Dispositive  Motions  and  Prisoner  Petitions 

73.  Magistrate  Judges;  Trial  by  Consent  and  Appeal  Options 

(a)  Powers;  Procedure 

(b)  Consent 

(c)  Appeal 

74.  Method  of  Appeal  from  Magistrate  Judge  to  District  Judge  Under  Tide  28, 
U.S.C.  $636(c)(4)  and  Rule  73(d)  [Abrogated] 

75.  Proceedings  on  Appeal  from  Magistrate  Judge  to  District  Judge  Under 
Rule  73(d)  [Abrogated] 

76.  Judgment  of  the  District  Judge  on  the  Appeal  Under  Rule  73(d)  and 
Costs  [Abrogated] 

X.  District  Courts  and  Clerics 

Rule 

77.  District  Courts  and  Clerks 

(a)  District  Courts  Always  Open 

(b)  Trials  and  Hearings;  Orders  in  Chambers 

(c)  Clerk's  Office  and  Orders  by  Clerk 

(d)  Notice  of  Orders  or  Judgments 

78.  Motion  Day 

79.  Books  and  Records  Kept  by  the  Clerk  and  Entries  Therein 

(a)  Civil  Docket 

(b)  Civil  Judgments  and  Orders 
(ci     Indices;  Calendars 

(d)     Other  Books  and  Records  of  the  Clerk 

80.  Stenographer;  Stenographic  Report  or  Transcript  as  Evidence 

(a)  Stenographer  [Abrogated] 

(b)  Official  Stenographer  [Abrogated] 

(c)  Stenographic  Report  or  Transcript  as  Evidence 
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XI.        General  Provisions 

Rule 

81.  Applicability  in  General 

(a)  Proceedings  to  Which  the  Rules  Apply 

(b)  Scire  Facias  and  Mandamus 

(c)  Removed  Actions 

(d)  District  of  Columbia;  Courts  and  Judges  [Abrogated] 

(e)  Law  Applicable 

(f)  References  to  Officer  of  the  United  States 

82.  Jurisdiction  and  Venue  Unaffected 

83.  Rules  by  District  Courts;  Judge's  Directives 

(a)  Local  Rules 

(b)  Procedures  When  There  Is  No  Controlling  Law 

84.  Forms 

85.  Title 

86.  Effective  Date 

I.     Scope  of  Rules  —  One  Form  of  Action 
Rule  1.     Scope  and  Purpose  of  Rules 

These  rules  govern  the  procedure  in  the  United  States  district  courts  in  all 
suits  of  a  civil  nature  whether  cognizable  as  cases  at  law  or  in  equity  or  in 
admiralty,  with  the  exceptions  stated  in  Rule  81.  They  shall  be  construed  and 
administered  to  secure  the  just,  speedy,  and  inexpensive  determination  of 
ever\'  action. 

As  amended  Dec.  29,  1948,  eff.  Oct.  20,  1949;  Feb.  28,  1966,  eff.  Julv  1, 
1966;  Apr.  22,  1993,  eff.  Dec.  1,  1993. 

Rule  2.     One  Form  of  Action 

There  shall  be  one  form  of  action  to  be  known  as  "civil  action." 


II.     Commencement  of  Action;  Service  of  Process,  Pleadings, 
Motions,  and  Orders 

Rule  3.     Commencement  of  Action 

A  civil  action  is  commenced  by  filing  a  complaint  with  the  court. 
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Rule  4.     Summons 

(a)  Form.  The  summons  shall  be  signed  by  the  clerk,  bear  the  seal  of  the 
court,  identify  the  court  and  the  parties,  be  directed  to  the  defendant,  and  state 
the  name  and  address  of  the  plaintiffs  attorney  or,  if  unrepresented,  of  the 
plaintiff.  It  shall  also  state  the  time  within  which  the  defendant  must  appear  and 
defend,  and  notify  the  defendant  that  failure  to  do  so  will  result  in  a  judgment  by 
default  against  the  defendant  for  the  relief  demanded  in  the  complaint.  The 
court  may  allow  a  summons  to  be  amended. 

(b)  Issuance.  Upon  or  after  filing  the  complaint,  the  plaintiff  may  present  a 
summons  to  the  clerk  for  signature  and  seal.  If  the  summons  is  in  proper  form, 
the  clerk  shall  sign,  seal,  and  issue  it  to  the  plaintiff  for  service  on  the  defendant. 
A  summons,  or  a  copy  of  the  summons  if  addressed  to  multiple  defendants,  shall 
be  issued  for  each  defendant  to  be  served. 

(c)  Service  with  Complaint;  by  Whom  Made.  ^s 

( 1 )  A  summons  shall  be  served  together  with  a  copy  of  the  complaint.  The 
plaintiff  is  responsible  for  service  of  a  summons  and  complaint  within  the  time 
allowed  under  subdivision  (m)  and  shall  furnish  the  person  effecting  service  with 
the  necessary  copies  of  the  summons  and  complaint. 

(2)  Service  may  be  effected  by  any  person  who  is  not  a  party  and  who  is  at 
least  18  years  of  age.  At  the  request  of  the  plaintiff,  however,  the  court  may  direct 
that  service  be  effected  by  a  United  States  marshal,  deputy  United  States 
marshal,  or  other  person  or  officer  specially  appointed  by  the  court  for  that 
purpose.  Such  an  appointment  must  be  made  when  the  plaintiff  is  authorized  to 
proceed  in  forma  pauperis  pursuant  to  28  U.S.C.  §1915  or  is  authorized  to 
proceed  as  a  seaman  under  28  U.S.C.  §1916. 

(d)  Waiver  of  Service;  Duty  to  Save  Costs  of  Service;  Request  to  Waive. 

( 1 )  A  defendant  who  waives  service  of  a  summons  does  not  thereby  waive 
any  objection  to  the  venue  or  to  the  jurisdiction  of  the  court  over  the  person  of 
the  defendant. 

(2)  An  individual,  corporation,  or  association  that  is  subject  to  service  under 
subdivision  (e),  (f),  or  (h)  and  that  receives  notice  of  an  action  in  the  manner 
provided  in  this  paragraph  has  a  duty  to  avoid  unnecessary  costs  of  serving  the 
summons.  To  avoid  costs,  the  plaintiff  may  notify  such  a  defendant  of  the 
commencement  of  the  action  and  request  that  the  defendant  waive  service  of  a 
summons.  The  notice  and  request 

(A)  shall  be  in  writing  and  shall  be  addressed  directly  to  the  defendant,  if 
an  individual,  or  else  to  an  officer  or  managing  or  general  agent  (or  other 
agent  authorized  by  appointment  or  law  to  receive  service  of  process)  of  a 
defendant  subject  to  service  under  subdivision  (h); 
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(B)  shall  be  dispatched  through  first-class  mail  or  other  reliable  means; 

(C)  shall  be  accompanied  by  a  copy  of  the  complaint  and  shall  identify 
the  court  in  which  it  has  been  filed; 

(D)  shall  inform  the  defendant,  by  means  of  a  text  prescribed  in  an 
official  form  promulgated  pursuant  to  Rule  84,  of  the  consequences  of 
compliance  and  of  a  failure  to  comply  with  the  request; 

(E)  shall  set  forth  the  date  on  which  the  request  is  sent; 

(F)  shall  allow  the  defendant  a  reasonable  time  to  return  the  waiver, 
which  shall  be  at  least  30  days  from  the  date  on  which  the  request  is  sent,  or 
60  days  from  that  date  if  the  defendant  is  addressed  outside  any  judicial  district 
of  the  United  States;  and 

(G)  shall  provide  the  defendant  with  an  extra  copy  of  the  notice  and 
request,  as  well  as  a  prepaid  means  of  compliance  in  writing. 

If  a  defendant  located  within  the  United  States  fails  to  comply  with  a  request  for 
waiver  made  by  a  plaintiff  located  within  the  United  States,  the  court  shall 
impose  the  costs  subsequently  incurred  in  effecting  service  on  the  defendant 
unless  good  cause  for  the  failure  be  shown. 

(3)  A  defendant  that,  before  being  served  with  process,  timely  returns  a 
waiver  so  requested  is  not  required  to  serve  an  answer  to  the  complaint  until 
60  days  after  the  date  on  which  the  request  for  waiver  of  service  was  sent,  or 
90  days  after  that  date  if  the  defendant  was  addressed  outside  any  judicial  district 
of  the  United  States. 

(4)  When  the  plaintiff  files  a  waiver  of  service  with  the  court,  the  action 
shall  proceed,  except  as  provided  in  paragraph  (3),  as  if  a  summons  and 
complaint  had  been  served  at  the  time  of  filing  the  waiver,  and  no  proof  of 
service  shall  be  required. 

(5)  The  costs  to  be  imposed  on  a  defendant  under  paragraph  (2)  for  failure 
to  comply  with  a  request  to  waive  service  of  a  summons  shall  include  the  costs 
subsequently  incurred  in  effecting  service  under  subdivision  (e),  (f),  or  (h), 
together  with  the  costs,  including  a  reasonable  attorney's  fee,  of  any  motion 
required  to  collect  the  costs  of  service. 

(e)  Service  upon  Individuals  Within  a  Judicial  District  of  the  United 
States.  Unless  otherwise  provided  by  federal  law,  service  upon  an  individual 
from  whom  a  waiver  has  not  been  obtained  and  filed,  other  than  an  infant  or  an 
incompetent  person,  may  be  effected  in  any  judicial  district  of  the  United  States: 

( 1 )  pursuant  to  the  law  of  the  state  in  which  the  district  court  is  located,  or 
in  which  service  is  effected,  for  the  service  of  a  summons  upon  the  defendant  in 
an  action  brought  in  the  courts  of  general  jurisdiction  of  the  State;  or 

(2)  by  delivering  a  copy  of  the  summons  and  of  the  complaint  to  the 
individual  personally  or  by  leaving  copies  thereof  at  the  individual's  dwelling 
house  or  usual  place  of  abode  with  some  person  of  suitable  age  and  discretion 
then  residing  therein  or  by  delivering  a  copv  of  the  summons  and  of  the  complaint 
to  an  agent  authorized  by  appointment  or  by  law  to  receive  service  of  process. 
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(f)  Service  upon  Individuals  in  a  Foreign  Country.  Unless  otherwise 
provided  by  federal  law,  service  upon  an  individual  from  whom  a  waiver  has  not 
been  obtained  and  filed,  other  than  an  infant  or  an  incompetent  person,  mav  be 
effected  in  a  place  not  within  any  judicial  district  of  the  United  States: 

(1)  by  any  internationally  agreed  means  reasonably  calculated  to  give 
notice,  such  as  those  means  authorized  by  the  Hague  Convention  on  the  Service 
Abroad  of  Judicial  and  Extrajudicial  Documents;  or 

(2)  if  there  is  no  internationallv  agreed  means  of  service  or  the  applicable 
international  agreement  allows  other  means  of  service,  provided  that  service  is 
reasonably  calculated  to  give  notice: 

(A)  in  the  manner  prescribed  bv  the  law  of  the  foreign  eountrv  for  service 
in  that  eountrv  in  an  action  in  anv  of  its  courts  of  general  jurisdiction;  or 

(B)  as  directed  bv  the  foreign  authoritv  in  response  to  a  letter  rogatorv  or 
letter  of  request;  or 

(C)  unless  prohibited  by  the  law  of  the  foreign  country,  bv 

(i)  deliverv  to  the  individual  personallv  of  a  copv  of  the  summons  and 
the  complaint;  or 

(ii)  anv  form  of  mail  requiring  a  signed  receipt,  to  be  addressed  and 
dispatched  by  the  clerk  of  the  court  to  the  party  to  be  served;  or 

(3)  by  other  means  not  prohibited  by  international  agreement  as  may  be 
directed  by  the  court. 

(g)  Service  upon  Infants  and  Incompetent  Persons.  Service  upon  an  infant 
or  an  incompetent  person  in  a  judicial  district  of  the  United  States  shall  be 
effected  in  the  manner  prescribed  by  the  law  of  the  state  in  which  the  service  is 
made  for  the  service  of  summons  or  other  like  process  upon  any  such  defendant 
in  an  action  brought  in  the  courts  of  general  jurisdiction  of  that  state.  Service 
upon  an  infant  or  an  incompetent  person  in  a  place  not  within  any  judicial 
district  of  the  United  States  shall  be  effected  in  the  manner  prescribed  bv 
paragraph  (2)(A)  or  (2)(B)  of  subdivision  (f )  or  by  such  means  as  the  court  may 
direct. 

(h)  Service  upon  Corporations  and  Associations.  Unless  otherwise 
provided  bv  federal  law,  service  upon  a  domestic  or  foreign  corporation  or 
upon  a  partnership  or  other  unincorporated  association  that  is  subject  to  suit 
under  a  common  name,  and  from  which  a  waiver  of  service  has  not  been 
obtained  and  filed,  shall  be  effected: 

(1)  in  a  judicial  district  of  the  United  States  in  the  manner  prescribed  for 
individuals  by  subdivisions  (e)(  1 ),  or  by  delivering  a  copy  of  the  summons  and  of 
the  complaint  to  an  officer,  a  managing  or  general  agent,  or  to  any  other  agent 
authorized  bv  appointment  or  by  law  to  receive  service  of  process  and,  if  the 
agent  is  one  authorized  by  statute  to  receive  service  and  the  statute  so  requires,  by 
also  mailing  a  copy  to  the  defendant,  or 
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(2)  in  a  place  not  within  any  judicial  district  of  the  United  States  in  any 
manner  prescribed  for  individuals  by  subdivision  (f )  except  personal  deliverv  as 
provided  in  paragraph  (2)(C)(i)  thereof. 

(i)  Serving  the  United  States,  Its  Agencies,  Corporations,  Officers,  or 
Employees. 

(1)  Service  upon  the  United  States  shall  be  effected 

(A)  bv  delivering  a  copy  of  the  summons  and  of  the  complaint  to  the 
United  States  attorney  for  the  district  in  which  the  action  is  brought  or  to  an 
assistant  United  States  attorney  or  clerical  employee  designated  by  the  United 
States  attornev  in  a  writing  filed  with  the  clerk  of  the  court  or  bv  sending  a 
copv  of  the  summons  and  of  the  complaint  by  registered  or  certified  mail 
addressed  to  the  civil  process  clerk  at  the  office  of  the  United  States  attorney 
and 

(B)  by  also  sending  a  copy  of  the  summons  and  of  the  complaint  by 
registered  or  certified  mail  to  the  Attorney  General  of  the  United  States  at 
Washington,  District  of  Columbia,  and 

(C)  in  any  action  attacking  the  validity  of  an  order  of  an  officer  or  agency 
of  the  United  States  not  made  a  partv,  by  also  sending  a  copy  of  the  summons 
and  of  the  complaint  by  registered  or  certified  mail  to  the  officer  or  agency. 

(2)(A)  Service  on  an  agency  or  corporation  of  the  United  States,  or  an 
officer  or  employee  of  the  United  States  sued  only  in  an  official  capacitv,  is 
effected  by  serving  the  United  States  in  the  manner  prescribed  by  Rule  4(i)(l) 
and  by  also  sending  a  copv  of  the  summons  and  complaint  by  registered  or 
certified  mail  to  the  officer,  emplovee,  agencv,  or  corporation. 

(B)  Service  on  an  officer  or  employee  of  the  United  States  sued  in  an 
individual  capacity  for  acts  or  omissions  occurring  in  connection  with  the 
performance  of  duties  on  behalf  of  the  United  States  —  whether  or  not  the 
officer  or  employee  is  sued  also  in  an  official  capacity  —  is  effected  by  serving 
the  United  States  in  the  manner  prescribed  by  Rule  4(i)(l)  and  by  serving  the 
officer  or  employee  in  the  manner  prescribed  by  Rule  4(e),  (f ),  or  (g). 

(3)  The  court  shall  allow  a  reasonable  time  to  serve  process  under  Rule  4(i) 
for  the  purpose  of  curing  the  failure  to  serve: 

(A)  all  persons  required  to  be  served  in  an  action  governed  by  Rule  4<  i  l(2) 
(A),  if  the  plaintiff  has  served  either  the  United  States  attorney  or  the  Attorney 
General  of  the  United  States,  or 

(B)  the  United  States  in  an  action  governed  by  Rule  4(i)(2)(B),  if  the 
plaintiff  has  served  an  officer  or  emplovee  of  the  United  States  sued  in  an 
individual  capacitv. 

(j)  Service  upon  Foreign,  State,  or  Local  Governments. 

(1)  Sen-ice  upon  a  foreign  state  or  a  political  subdivision,  agency,  or 
instrumental ity  thereof  shall  be  effected  pursuant  to  28  U.S.C.  $1608. 
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(2)  Service  upon  a  state,  municipal  corporation,  or  other  governmental 
organization  subject  to  suit  shall  be  effected  bv  delivering  a  copy  of  the  summons 
and  of  the  complaint  to  its  chief  executive  officer  or  by  serving  the  summons  and 
complaint  in  the  manner  prescribed  bv  the  law  of  that  state  for  the  service  of 
summons  or  other  like  process  upon  any  such  defendant. 

(k)  Territorial  Limits  of  Effective  Service. 

(1)  Sen-ice  of  a  summons  or  filing  a  waiver  of  service  is  effective  to  establish 
jurisdiction  over  the  person  of  a  defendant 

(A)  who  could  be  subjected  to  the  jurisdiction  of  a  court  of  general 
jurisdiction  in  the  state  in  which  the  district  court  is  located,  or 

(B)  who  is  a  partv  joined  under  Rule  14  or  Rule  19  and  is  served  at  a  place 
within  a  judicial  district  of  the  United  States  and  not  more  than  100  miles 
from  the  plarp  from  " 4ii^h  fhp  summons  issues,  or 

(C)  who  is  subject  to  the  federal  interpleader  jurisdiction  under  28  U.S.C. 
$1335,  or 

(D)  when  authorized  by  a  statute  of  the  United  States. 

(2)  If  the  exercise  of  jurisdiction  is  consistent  with  the  Constitution  and  laws 
of  the  United  States,  serving  a  summons  or  filing  a  waiver  of  service  is  also 
effective,  with  respect  to  claims  arising  under  federal  law,  to  establish  personal 
jurisdiction  over  the  person  of  any  defendant  who  is  not  subject  to  the 
jurisdiction  of  the  courts  of  general  jurisdiction  of  any  state. 

(1)  Proof  of  Service.  If  service  is  not  waived,  the  person  effecting  service 
shall  make  proof  thereof  to  the  court.  If  service  is  made  by  a  person  other  than  a 
United  States  marshal  or  deputy  United  States  marshal,  the  person  shall  make 
affidavit  thereof.  Proof  of  service  in  a  place  not  within  any  judicial  district  of  the 
United  States  shall,  if  effected  under  paragraph  (1)  of  subdivision  (f),  be  made 
pursuant  to  the  applicable  treaty  or  convention,  and  shall,  if  effected  under 
paragraph  (2)  or  (3)  thereof,  include  a  receipt  signed  by  the  addressee  or  other 
evidence  of  deliverv  to  the  addressee  satisfactory  to  the  court.  Failure  to  make 
proof  of  service  does  not  affect  the  validity  of  the  service.  The  court  may  allow 
proof  of  service  to  be  amended. 

(m)Time  Limit  for  Sen  ice.  If  senice  of  the  summons  and  complaint  is  not 
made  upon  a  defendant  within  120  days  after  the  filing  of  the  complaint,  the 
court,  upon  motion  or  on  its  own  initiative  after  notice  to  the  plaintiff,  shall 
dismiss  the  action  without  prejudice  as  to  that  defendant  or  direct  that  senice  be 
effected  within  a  specified  time;  provided  that  if  the  plaintiff  shows  good  cause 
for  the  failure,  the  court  shall  extend  the  time  for  senice  for  an  appropriate 
period.  This  subdivision  does  not  apply  to  senice  in  a  foreign  country  pursuant 
to  subdivision  (f)  or  (j)(l). 
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(n)  Seizure  of  Property;  Service  of  Summons  Not  Feasible. 

(1)  If  a  statute  of  the  United  States  so  provides,  the  court  may  assert 
jurisdiction  over  property.  Notice  to  claimants  of  the  property  shall  then  be  sent 
in  the  manner  provided  by  the  statute  or  by  service  of  a  summons  under  this  rule. 

(2)  Upon  a  showing  that  personal  jurisdiction  over  a  defendant  cannot,  in 
the  district  where  the  action  is  brought,  be  obtained  with  reasonable  efforts  by 
service  of  summons  in  any  manner  authorized  by  this  rule,  the  court  may  assert 
jurisdiction  over  any  of  the  defendant's  assets  found  within  the  district  by  seizing 
the  assets  under  the  circumstances  and  in  the  manner  provided  by  the  law  of  the 
state  in  which  the  district  court  is  located. 

As  amended  Jan.  21,  1963,  eff.  July  1,  1963;  Feb.  28,  1966,  eff.  Julv  1,  1966; 
Apr.  29,  1980,  eff.  Aug.  1,  1980;  Pub.  L.  97-462,  $2,  Jan.  12,  1983,  96  Stat.  2527; 
Mar.  2,  1987,  eff.  Aug.  1,  1987;  Apr.  22,  1993,  eff.  Dec.  1,  1993;  Apr.  17,  2000, 
eff.  Dec.  1,  2000. 

Advisory  Committee  Notes,  1993  and  2000  Amendments 
1993  amendments 

Purposes  of  Revision.  The  general  purpose  of  this  revision  is  to  facilitate  the 
service  of  the  summons  and  complaint.  The  revised  rule  explicitly  authorizes  a 
means  for  service  of  the  summons  and  complaint  on  any  defendant.  While  the 
methods  of  service  so  authorized  always  provide  appropriate  notice  to  persons 
against  whom  claims  are  made,  effective  service  under  this  rule  does  not  assure  that 
persona]  jurisdiction  has  been  established  over  the  defendant  served. 

First,  the  revised  rule  authorizes  the  use  of  any  means  of  service  provided  by 
the  law  not  only  of  the  forum  state,  but  also  of  the  state  in  which  a  defendant  is 
served,  unless  the  defendant  is  a  minor  or  incompetent. 

Second,  the  revised  rule  clarifies  and  enhances  the  cost-saving  practice  of 
securing  the  assent  of  the  defendant  to  dispense  with  actual  service  of  the  summons 
and  complaint.  This  practice  was  introduced  to  the  rule  in  1983  by  an  act  of 
Congress  authorizing  "service-by-mail,"  a  procedure  that  effects  economic  service 
with  cooperation  of  the  defendant.  Defendants  that  magnify  costs  of  service  by 
requiring  expensive  service  not  necessary  to  achieve  full  notice  of  an  action 
brought  against  them  are  required  to  bear  the  wasteful  costs.  This  provision  is  made 
available  in  actions  against  defendants  who  cannot  be  served  in  the  districts  in 
which  the  actions  are  brought.  .  .  . 

...  A  new  provision  enables  district  courts  to  exercise  jurisdiction,  if 
permissible  under  the  Constitution  and  not  precluded  bv  statute,  when  a  federal 
claim  is  made  against  a  defendant  not  subject  to  the  jurisdiction  of  any  single 
state.  .  .  . 

Subdivision  (d).  This  text  is  new,  but  is  substantially  derived  from  the  former 
subdivisions  (c)(2)(C)  and  (D),  added  to  the  rule  by  Congress  in  1983.  The  aims  of 
the  provision  are  to  eliminate  the  costs  of  service  of  a  summons  on  many  parties 
and  to  foster  cooperation  among  adversaries  and  counsel.  The  rule  operates  to 
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impose  upon  the  defendant  those  costs  that  could  have  been  avoided  if  the 
defendant  had  cooperated  reasonablv  in  the  manner  prescribed.  This  device  is 
useful  in  dealing  with  defendants  who  are  furtive,  who  reside  in  places  not  easily 
reached  by  process  servers,  or  who  are  outside  the  United  States  and  can  be  served 
only  at  substantial  and  unnecessary  expense.  Illustratively,  there  is  no  useful 
purpose  achieved  by  requiring  a  plaintiff  to  complv  with  all  the  formalities  of 
service  in  a  foreign  countrv.  including  costs  of  translation,  when  suing  a  defendant 
manufacturer,  fluent  in  English,  whose  products  are  widely  distributed  in  the 
United  States.  See  Bankston  v.  Tovota  Motor  Corp..  SS9  F.Zd  172  Sth  Cir. 
1989).... 

Paragraph  (2)  is  new.  It  authorizes  the  exercise  of  territorial  jurisdiction  over 
the  person  of  anv  defendant  against  whom  is  made  a  claim  arising  under  anv  federal 
law  if  that  person  is  subject  to  personal  jurisdiction  in  no  state.  This  addition  is  a 
companion  to  the  amendments  made  in  revised  subdivisions  i  e '  and    I 

This  paragraph  corrects  a  gap  in  the  enforcement  of  federal  law.  Under  the 
former  rule,  a  problem  was  presented  when  the  defendant  was  a  non-resident  of 
the  United  States  having  contacts  with  the  United  States  sufficient  to  justifv  the 
application  of  United  States  law  and  to  satisfy  federal  standards  of  forum  selection, 
but  having  insufficient  contact  with  any  single  state  to  support  jurisdiction  under 
state  long-arm  legislation  or  meet  the  requirements  of  the  Fourteenth  Amendment 
limitation  on  state  court  territorial  jurisdiction.  In  such  cases,  the  defendant  was 
shielded  from  the  enforcement  of  federal  law  by  the  fortuity  of  a  favorable 
limitation  on  the  power  of  state  courts,  which  was  incorporated  into  the  federal 
practice  bv  the  former  rule.  In  this  respect,  the  revision  responds  to  the  suggestion 
of  the  Supreme  Court  made  in  Omni  Capital  Intl.  v.  Rudolf  Wolff  &•  Co..  484  U.S. 
9".  Ill  <19S" 

There  remain  constitutional  limitations  on  the  exercise  of  territorial 
jurisdiction  by  federal  courts  over  persons  outside  the  United  States.  These 
restrictions  arise  from  the  Fifth  Amendment  rather  than  from  the  Fourteenth 
x\mendment.  which  limits  state-court  reach  and  which  was  incorporated  into  federal 
practice  bv  the  reference  to  state  law  in  the  text  of  the  former  subdivision  (e)  that  is 
deleted  bv  this  revision.  The  Fifth  Amendment  requires  that  any  defendant  have 
affiliating  contacts  with  the  United  States  sufficient  to  justify  the  exercise  of  personal 
jurisdiction  over  that  partv.  Cf.  Wells  Fargo  &*  Co.  v.  Wells  Fargo  Express  Co., 
556  F.Zd  406.  41 S  9th  Cir.  19  i.  There  also  may  be  a  further  Fifth  Amendment 
constraint  in  that  a  plaintiffs  forum  selection  might  be  so  inconvenient  to  a  defendant 
that  it  would  be  a  denial  of  "fair  play  and  substantia]  justice"  required  by  the  due 
process  clause,  even  though  the  defendant  had  significant  affiliating  contacts  with  the 
United  States.  SeeDeJamesv.  Magnificent  Carriers.  654  F.Zd  ISO,  286  n. 3  I  3rd  Cir.  . 
cert,  denied,  454  U.S.  1085  (1981).  Compare  World-Wide  Volkswagen  Corp.  v. 
Woodson.  444  U.S.  Z86.  295-294  1980  ;  Insurance  Corp.  of  Ireland  v.  Compagnie 
des  Bauxites  de  Guinee.  456  U.S.  694.  "  2-7  :  19SZ  ;  Burger  King  Corp.  v. 
Rudzewicz.  471  U.S.  462,  476-478  (1985);  Asahi  Metal  Indus,  v.  Superior  Court  of 
Cal..  Solano  County,  480  U.S.  102,  108-113  (1987).  See  generally  R.  Lusardi. 
Nationwide  Sen  ice  of  Process:  Due  Process  Limitations  on  the  Power  of  the 
Sovereign.  33  VOL  L.  Rev.  1  1 1988). 
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This  provision  does  not  affect  the  operation  of  federal  venue  legislation.  See 
generally  28  U.S.C.  SI  391.  Nor  does  it  affect  the  operation  of  federal  law  providing 
for  the  change  of  venue.  28  U.S.C.  jj$1404,  1406.  The  availability  of  transfer  for 
fairness  and  convenience  under  S 1404  should  preclude  most  conflicts  between  the 
full  exercise  of  territorial  jurisdiction  permitted  by  this  rule  and  the  Fifth 
Amendment  requirement  of  "fair  play  and  substantial  justice." 

The  district  court  should  be  especially  scrupulous  to  protect  aliens  who  reside 
in  a  foreign  country  from  forum  selections  so  onerous  that  injustice  could  result. 
"[G]reat  care  and  reserve  should  be  exercised  when  extending  our  notions  of 
personal  jurisdiction  into  the  international  field."  Asahi  Metal  Indus,  v.  Superior 
Court  ofCal.,  Solano  County,  480  U.S.  102,  115  (1987),  quoting  United  States  v. 
First  Natl.  City  Bank,  379  U.S.  378,  404  (1965)  (Harlan,  J.,  dissenting). 

This  narrow  extension  of  the  federal  reach  applies  only  if  a  claim  is  made 
against  the  defendant  under  federal  law.  It  does  not  establish  personal  jurisdiction 
if  the  only  claims  are  those  arising  under  state  law  or  the  law  of  another  countrv, 
even  though  there  might  be  diversity  or  alienage  subject  matter  jurisdiction  as  to 
such  claims.  If,  however,  personal  jurisdiction  is  established  under  this  paragraph 
with  respect  to  a  federal  claim,  then  28  U.S.C.  S 1 367(a)  provides  supplemental 
jurisdiction  over  related  claims  against  that  defendant,  subject  to  the  court's 
discretion  to  decline  exercise  of  that  jurisdiction  under  28  U.S.C.  §  1367(c). 

2000  AMENDMENTS 

Paragraph  (2)(B)  is  added  to  Rule  4(i)  to  require  service  on  the  United  States  when 
a  United  States  officer  or  employee  is  sued  in  an  individual  capacity  for  acts  or 
omissions  occurring  in  connection  with  duties  performed  on  behalf  of  the  United 
States.  Decided  cases  provide  uncertain  guidance  on  the  question  whether  the 
United  States  must  be  served  in  such  actions. 


Rule  4.1.     Service  of  Other  Process 

(a)  Generally.  Process  other  than  a  summons  as  provided  in  Rule  4  or 
subpoena  as  provided  in  Rule  45  shall  be  served  by  a  United  States  marshal,  a 
deputy-  United  States  marshal,  or  a  person  specially  appointed  for  that  purpose, 
who  shall  make  proof  of  service  as  provided  in  Rule  4(1).  The  process  may  be 
served  am-where  within  the  territorial  limits  of  the  state  in  which  the  district 
court  is  located,  and,  when  authorized  bv  a  statute  of  the  United  States,  beyond 
the  territorial  limits  of  that  state. 

(b)  Enforcement  of  Orders:  Commitment  for  Civil  Contempt.  An  order 
of  civil  commitment  of  a  person  held  to  be  in  contempt  of  a  decree  or  injunction 
issued  to  enforce  the  laws  of  the  United  States  may  be  served  and  enforced  in  any 
district.  Other  orders  in  civil  contempt  proceedings  shall  be  served  in  the  state  in 
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which  the  court  issuing  the  order  to  be  enforced  is  located  or  elsewhere  within 
the  United  States  if  not  more  than  100  miles  from  the  place  at  which  the  order  to 
be  enforced  was  issued. 


Rule  5.     Serving  and  Filing  Pleadings  and  Other  Papers 

(a)  Service:  When  Required.  Except  as  otherwise  provided  in  these  rules, 
every  order  required  bv  its  terms  to  be  served,  even-  pleading  subsequent  to  the 
original  complaint  unless  the  court  otherwise  orders  because  of  numerous 
defendants,  even-  paper  relating  to  discover)-  required  to  be  served  upon  a  party 
unless  the  court  otherwise  orders,  even-  written  motion  other  than  one  which 
may  be  heard  ex  parte,  and  every  written  notice,  appearance,  demand,  offer  of 
judgment,  designation  of  record  on  appeal,  and  similar  paper  shall  be  sened 
upon  each  of  the  parties.  No  senice  need  be  made  on  parties  in  default  for 
failure  to  appear  except  that  pleadings  asserting  new  or  additional  claims  for 
relief  against  them  shall  be  senred  upon  them  in  the  manner  provided  for  service 
of  summons  in  Rule  4. 

In  an  action  begun  by  seizure  of  property,  in  which  no  person  need  be  or  is 
named  as  defendant,  any  service  required  to  be  made  prior  to  the  filing  of  an 
answer,  claim,  or  appearance  shall  be  made  upon  the  person  having  custody  or 
possession  of  the  property  at  the  time  of  its  seizure. 

(b)  Making  Senice. 

(1)  Senice  under  Rules  5(a)  and  77(d)  on  a  part)-  represented  by  an  attorney 
is  made  on  the  attornev  unless  the  court  orders  senice  on  the  party. 

(2)  Senice  under  Rule  5(a)  is  made  by: 

(A)  Delivering  a  copy  to  the  person  sen'ed  by: 
(i)  handing  it  to  the  person; 

(ii)  leaving  it  at  the  person's  office  with  a  clerk  or  other  person  in 
charge,  or  if  no  one  is  in  charge  leaving  it  in  a  conspicuous  place  in  the 
office;  or 

(iii)  if  the  person  has  no  office  or  the  office  is  closed,  leaving  it  at  the 
person's  dwelling  house  or  usual  place  of  abode  with  someone  of  suitable 
age  and  discretion  residing  there. 

(B)  Mailing  a  copv  to  the  last  known  address  of  the  person  sened.  Senice 
by  mail  is  complete  on  mailing. 

(C)  If  the  person  sen'ed  has  no  known  address,  leaving  a  copy  with  the 
clerk  of  the  court. 

(D)  Delivering  a  copv  bv  anv  other  means,  including  electronic  means, 
consented  to  in  writing  by  the  person  sened.  Service  by  electronic  means  is 
complete  on  transmission;  service  by  other  consented  means  is  complete  when 
the  person  making  service  delivers  the  copy  to  the  agency  designated  to  make 
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deliver)'.  If  authorized  by  local  rule,  a  part)1  may  make  service  under  this 
subparagraph  (D)  through  the  court's  transmission  facilities. 

(3)  Service  by  electronic  means  under  Rule  5(b)(2)(D)  is  not  effective  if  the 

partv  making  service  learns  that  the  attempted  service  did  not  reach  the  person  to 

be  served. 

(c)  Same:  Numerous  Defendants.  In  any  action  in  which  there  are 
unusuallv  large  numbers  of  defendants,  the  court,  upon  motion  or  of  its  own 
initiative,  may  order  that  service  of  the  pleadings  of  the  defendants  and  replies 
thereto  need  not  be  made  as  between  the  defendants  and  that  any  cross-claim, 
counterclaim,  or  matter  constituting  an  avoidance  or  affirmative  defense 
contained  therein  shall  be  deemed  to  be  denied  or  avoided  bv  all  other 
parties  and  that  the  filing  of  any  such  pleading  and  service  thereof  upon  the 
plaintiff  constitutes  due  notice  of  it  to  the  parties.  A  copy  of  even-  such  order 
shall  be  served  upon  the  parties  in  such  manner  and  form  as  the  court 
directs. 

(d)  Filing;  Certificate  of  Service.  All  papers  after  the  complaint  required  to 
be  served  upon  a  party,  together  with  a  certificate  of  service,  must  be  filed  with 
the  court  within  a  reasonable  time  after  service,  but  disclosures  under  Rule  26(A) 
(1)  or  (2)  and  the  following  discover}'  requests  and  responses  must  not  be  filed 
un^n_thgy__are  used  in_the-4UQ£€^d4ng--OjUiae_coujlj2rders  filing:  (i)  depositions, 
(ii)  interrogatories,  (iii)  requests  for  documents  or  to  permit  entry  upon  land,  and 
(iv)  requests  for  admission. 

(e)  Filing  with  the  Court  Defined.  The  filing  of  papers  with  the  court  as 
required  by  these  rules  shall  be  made  bv  filing  them  with  the  clerk  of  the  court, 
except  that  the  judge  mav  permit  the  papers  to  be  filed  with  the  judge,  in  which 
event  the  judge  shall  note  thereon  the  filing  date  and  forthwith  transmit  them  to 
the  office  of  the  clerk.  A  court  mav  bv  local  rule  permit  papers  to  be  filed,  signed, 
or  verified  by  electronic  means  that  are  consistent  with  technical  standards,  if 
any,  that  the  Judicial  Conference  of  the  United  States  establishes.  A  local  rule 
may  require  filing  bv  electronic  means  only  if  reasonable  exceptions  are  allowed. 
A  paper  filed  by  electronic  means  in  compliance  with  a  local  rule  constitutes  a 
written  paper  for  the  purpose  of  applying  these  rules.  The  clerk  shall  not  refuse 
to  accept  for  filing  any  paper  presented  for  that  purpose  solely  because  it  is  not 
presented  in  proper  form  as  required  by  these  rules  or  any  local  rules  or 
practices. 

As  amended  Jan.  21,  1963,  eff.  Julv  1,  1963;  Mar.  30,  1970,  eff.  Julv  1,  1970; 
Apr.  29,  1980,  eff.  Aug.  1,  1980;  Mar.  2,  1987,  eff.  Aug.  1,  1987;  Apr.  30,  1991, 
eff.  Dec.  1,  1991;  Apr.  22,  1993,  eff.  Dec.  1,  1993;  Apr.  23,  1996,  eff.  Dec.  1, 
1996;  Apr.  17,  2000,  eff.  Dec.  1,  2000;  Apr.  23,  2001,  eff.  Dec.  1,  2001;  Apr.  12 
2006,  eff.  Dec.  1,  2006. 
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Advisory  Committee  Notes,  2000  and  2001  Amendments 

2000  .amendments 

Rule  5(d)  is  amended  to  provide  that  disclosures  under  Rule  26(a)(1)  and  (2),  and 
discover}-  requests  and  responses  under  Rules  30,  31,  33,  34,  and  36  must  not  be 
filed  until  they  are  used  in  the  action.  "Discover)'  requests"  includes  deposition 
notices  and  "discover)  responses"  includes  objections.  The  rule  supersedes  and 
invalidates  local  rules  that  forbid,  permit,  or  require  filing  of  these  materials  before 
they  are  used  in  the  action.  The  former  Rule  26(a)(4)  requirement  that  disclosures 
under  Rule  26(a)!  1 )  and  (2)  be  filed  has  been  removed.  Disclosures  under  Rule  26 
(a)(3),  however,  must  be  promptly  filed  as  provided  in  Rule  26(a)(3).  Filings  in 
connection  with  Rule  35  examinations,  which  involve  a  motion  proceeding  when 
the  parties  do  not  agree,  are  unaffected  by  these  amendments.  .  .  . 

The  amended  rule  provides  that  discover)-  materials  and  disclosures  under 
Rule  26(a)(1)  and  (a)(2)  must  not  be  filed  until  they  are  "used  in  the  proceeding." 
This  phrase  is  meant  to  refer  to  proceedings  in  court.  This  filing  requirement  is  not 
triggered  bv  "use"  of  discovery  materials  in  other  discovery  activities,  such  as 
depositions.  In  connection  with  proceedings  in  court,  however,  the  rule  is  to  be 
interpreted  broadly;  any  use  of  discover)-  materials  in  court  in  connection  with  a 
motion,  a  pretrial  conference  under  Rule  16,  or  otherwise,  should  be  interpreted  as 
use  in  the  proceeding. 

2001  .AMENDMENTS 

Subparagraph  ( Dt  of  Rule  5(b)(2)  is  new.  It  authorizes  service  by  electronic  means 
or  anv  other  means,  but  only  if  consent  is  obtained  from  the  person  served.  The 
consent  must  be  express,  and  cannot  be  implied  from  conduct.  Early  experience 
with  electronic  filing  as  authorized  by  Rule  5(d)  is  positive,  supporting  service  by 
electronic  means  as  well.  Consent  is  required,  however,  because  it  is  not  yet  possible 
to  assume  universal  entry  into  the  world  of  electronic  communication.  .  .  .  The 
Rule  5(b)(2)(B)  provision  making  mail  service  complete  on  mailing  is  extended  in 
subparagraph  (D)  to  make  sen  ice  by  electronic  means  complete  on  transmission; 
transmission  is  effected  when  the  sender  does  the  last  act  that  must  be  performed  by 
the  sender.  .  .  . 


Rule  5.1.     Constitutional  Challenge  to  a  Statute  —  Notice, 
Certification,  and  Intervention 

(a)  Notice  bv  a  Party.  A  party  that  files  a  pleading,  written  motion,  or  other 
paper  drawing  into  question  the  constitutionality  of  a  federal  or  state  statute  must 
promptly: 

(1)  file  a  notice  of  constitutional  question  stating  the  question  and 
identifying  the  paper  that  raises  it,  if: 
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(A)  a  federal  statute  is  questioned  and  neither  the  United  States  nor  any 
of  its  agencies,  officers,  or  employees  is  a  party  in  an  official  capacity,  or 

(B)  a  state  statute  is  questioned  and  neither  the  state  nor  any  of  its 
agencies,  officers,  or  employees  is  a  part)'  in  an  official  capacity;  and 

(2)  serve  the  notice  and  paper  on  the  Attorney  General  of  the  United  States 
if  a  federal  statute  is  challenged  —  or  on  the  state  attorney  general  if  a  state 
statute  is  challenged  —  either  by  certified  or  registered  mail  or  by  sending  it  to  an 
electronic  address  designated  by  the  attorney  general  for  this  purpose. 

(b)  Certification  by  the  Court.  The  court  must,  under  28  U.S.C.  $2403, 
certify  to  the  Attorney  General  of  the  United  States  that  there  is  a  constitutional 
challenge  to  a  federal  statute,  or  certify-  to  the  state  attorney  general  that  there  is  a 
constitutional  challenge  to  a  state  statute. 

(c)  Intervention;  Final  Decision  on  the  Merits.  Unless  the  court  sets  a  later 
time,  the  attorney  general  may  intervene  within  60  days  after  the  notice  of 
constitutional  question  is  filed  or  after  the  court  certifies  the  challenge, 
whichever  is  earlier.  Before  the  time  to  intervene  expires,  the  court  may  reject 
the  constitutional  challenge,  but  may  not  enter  a  final  judgment  holding  the 
statute  unconstitutional. 

(d)  No  Forfeiture.  A  party's  failure  to  file  and  serve  the  notice,  or  the  court's 
failure  to  certify,  does  not  forfeit  a  constitutional  claim  or  defense  that  is  other- 
wise timely  asserted. 

As  added  Dec.  1,  2006,  eff.  Dec.  1,  2006. 

Advisory  Committee  Notes,  2006  Addition 

Rule  5.1  implements  28  U.S.C.  §2403,  replacing  the  final  three  sentences 
of  Rule  24(c).  New  Rule  5.1  requires  a  parry  that  files  a  pleading,  written  motion, 
or  other  paper  drawing  in  question  the  constitutionality  of  a  federal  or  state 
statute  to  file  a  notice  of  constitutional  question  and  serve  it  on  the  United  States 
Attorney  General  or  state  attorney  general.  The  party  must  promptly  file  and 
serve  the  notice  of  constitutional  question.  This  notice  requirement  supplements 
the  court's  duty  to  certify  a  constitutional  challenge  to  the  United  States  Attorney 
General  or  state  attorney  general.  The  notice  of  constitutional  question  will 
ensure  that  the  attorney  general  is  notified  of  constitutional  challenges  and  has 
an  opportunity  to  exercise  the  statutory  right  to  intervene  at  the  earliest  possible 
point  in  the  litigation.  The  court's  certification  obligation  remains,  and  is  the 
only  notice  when  the  constitutionality  of  a  federal  or  state  statute  is  drawn  in 
question  by  means  other  than  a  party's  pleading,  written  motion,  or  other  paper. 

Moving  the  notice  and  certification  provisions  from  Rule  24(c)  to  a  new 
rule  is  designed  to  attract  the  parties'  attention  to  these  provisions  by  locating 
them  in  the  vicinity  of  the  rules  that  require  notice  bv  service  and  pleading. 
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Rule  5.1  goes  beyond  the  requirements  of  $2403  and  the  former  Rule  24(c) 
provisions  by  requiring  notice  and  certification  of  a  constitutional  challenge  to 
any  federal  or  state  statute,  not  only  those  "affecting  the  public  interest."  It  is 
better  to  assure,  through  notice,  that  the  attorney  general  is  able  to  determine 
whether  to  seek  intervention  on  the  ground  that  the  act  or  statute  affects  a  public 
interest.  .  .  . 


Rule  6.     Time 

(a)  Computation.  In  computing  any  period  of  time  prescribed  or  allowed 
by  these  rules,  bv  the  local  rules  of  any  district  court,  by  order  of  court,  or  bv  anv 
applicable  statute,  the  day  of  the  act,  event,  or  default  from  which  the  designated 
period  of  time  begins  to  run  shall  not  be  included.  The  last  day  of  the  period  so 
computed  shall  be  included,  unless  it  is  a  Saturday,  a  Sunday,  or  a  legal  holiday 
or,  when  the  act  to  be  done  is  the  filing  of  a  paper  in  court,  a  dav  on  which 
weather  or  other  conditions  have  made  the  office  of  the  clerk  of  the  district  court 
inaccessible,  in  which  event  the  period  runs  until  the  end  of  the  next  day  which 
is  not  one  of  the  aforementioned  davs.  When  the  period  of  time  prescribed  or 
allowed  is  less  than  1 1  days,  intermediate  Saturdays,  Sundays,  and  legal  holidays 
shall  be  excluded  in  the  computation.  As  used  in  this  rule  and  in  Rule  77(c), 
"legal  holiday"  includes  New  Year's  Dav,  Birthday  of  Martin  Luther  King,  Jr., 
Washington's  Birthday,  Memorial  Day,  Independence  Day,  Labor  Day, 
Columbus  Dav,  Veterans  Day,  Thanksgiving  Day,  Christmas  Day,  and  any 
other  dav  appointed  as  a  holiday  by  the  President  or  the  Congress  of  the  United 
States,  or  by  the  state  in  which  the  district  court  is  held. 

(b)  Enlargement.  When  by  these  rules  or  by  a  notice  given  thereunder  or  by 
order  of  court  an  act  is  required  or  allowed  to  be  done  at  or  within  a  specified 
time,  the  court  for  cause  shown  may  at  any  time  in  its  discretion  ( 1 )  with  or 
without  motion  or  notice  order  the  period  enlarged  if  request  therefor  is  made 
before  the  expiration  of  the  period  originally  prescribed  or  as  extended  by  a 
previous  order,  or  (2)  upon  motion  made  after  the  expiration  of  the  specified 
period  permit  the  act  to  be  done  where  the  failure  to  act  was  the  result  of 
excusable  neglect;  but  it  may  not  extend  the  time  for  taking  any  action  under 
Rules  50(b)  and  (c)(2),  52(b),  59(b),  (d),  and  (e),  and  60(b),  except  to  the  extent 
and  under  the  conditions  stated  in  them. 

(c)  Unaffected  bv  Expiration  of  Term.  Rescinded  Feb.  28,  1966,  eff.  July  1. 
1966. 

(d)  For  Motions  —  Affidavits.  A  written  motion,  other  than  one  which 
may  be  heard  ex  parte,  and  notice  of  the  hearing  thereof  shall  be  served  not 
later  than  5  davs  before  the  time  specified  for  the  hearing,  unless  a  different 
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period  is  fixed  bv  these  rules  or  by  order  of  the  court.  Such  an  order  mav  for 
cause  shown  be  made  on  ex  parte  application.  When  a  motion  is  supported  by 
affidavit,  the  affidavit  shall  be  served  with  the  motion;  and,  except  as  otherwise 
provided  in  Rule  59(c),  opposing  affidavits  may  be  served  not  later  than  1  day 
before  the  hearing,  unless  the  court  permits  them  to  be  served  at  some  other 
time. 

(e)  Additional  Time  After  Certain  Kinds  of  Service.  Whenever  a  party 
must  or  may  act  or  take  some  proceeding  within  a  prescribed  period  after 
serveice  and  service  is  made  uder  Rule  5(b)(2)(B), (C),or(D),  3  days  are  added 
after  the  prescribed  period  would  otherwise  expire  under  subdivision  (a). 

As  amended  Jan.  21,  1963,  eff.  July  1,  1963;  Feb.  28,  1966,  eff.  July  1,  1966; 
Dec.  4,  1967,  eff.  Julv  1,  1968;  Mar.  1,1971,  eff.  July  1,  1971;  Apr.  28,1983,  eff. 
Aug.  1,  1983;  Apr.  29,  1985,  eff.  Aug.  1,  1985;  Mar.  2,  1987,  eff.  Aug.  1,  1987; 
Apr.  29,  1999,  eff.  Dec.  1,  1999;  Apr.  23,  2001,  eff.  Dec.  1,  2001. 


HI.     Pleadings  and  Motions 

Rule  7.     Pleadings  Allowed;  Form  of  Motions 

(a)  Pleadings.  There  shall  be  a  complaint  and  an  answer;  a  reply  to  a 
counterclaim  denominated  as  such;  an  answer  to  a  cross-claim,  if  the  answer 
contains  a  cross-claim;  a  third-partv  complaint,  if  a  person  who  was  not  an 
original  party  is  summoned  under  the  provisions  of  Rule  14;  and  a  third-party 
answer,  if  a  third-party  complaint  is  served.  No  other  pleading  shall  be  allowed, 
except  that  the  court  may  order  a  reply  to  an  answer  or  a  third-party  answer. 

(b)  Motions  and  Other  Papers. 

(1)  An  application  to  the  court  for  an  order  shall  be  by  motion  which,  unless 
made  during  a  hearing  or  trial,  shall  be  made  in  writing,  shall  state  with 
particularity  the  grounds  therefor,  and  shall  set  forth  the  relief  or  order  sought. 
The  requirement  of  writing  is  fulfilled  if  the  motion  is  stated  in  a  written  notice 
of  the  hearing  of  the  motion. 

(2)  The  rules  applicable  to  captions  and  other  matters  of  form  of  pleadings 
apply  to  all  motions  and  other  papers  provided  for  by  these  rules. 

(3)  All  motions  shall  be  signed  in  accordance  with  Rule  11. 

(c)  Demurrers,  Pleas,  Etc.,  Abolished.  Demurrers,  pleas,  and  exceptions 
for  insufficiencv  of  a  pleading  shall  not  be  used. 

As  amended  Jan.  21,  1963,  eff.  July  1,  1963;  Apr.  28,  1983,  eff.  Aug.  1,  1983. 
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Advisory  Committee  Notes,  1983  Amendment 

One  of  the  reasons  sanctions  against  improper  motion  practice  have  been  emploved 
infrequently  is  the  lack  of  clarity  of  Rule  7.  That  rule  has  stated  onlv  generally  that 
the  pleading  requirements  relating  to  captions,  signing,  and  other  matters  of  form 
also  apply  to  motions  and  other  papers.  The  addition  of  Rule  7(b)(3)  makes  explicit 
the  applicability  of  the  signing  requirement  and  the  sanctions  of  Rule  11,  which 
have  been  amplified. 


Rule  7.1.     Disclosure  Statement 

(a)  Who  Must  File:  Nongovernmental  Corporate  Party.  A  nongovernmental 
corporate  party  to  an  action  or  proceeding  in  a  district  court  must  file  two  copies  of 
a  statement  that  identifies  any  parent  corporation  and  any  publicly  held  corporation 
that  owns  10%  or  more  of  its  stock  or  states  that  there  is  no  such  corporation. 

(b)  Time  for  Filing;  Supplemental  Filing.  A  part}'  must: 

(1)  file  the  Rule  7.1(a)  statement  with  its  first  appearance,  pleading, 
petition,  motion,  response,  or  other  request  addressed  to  the  court,  and 

(2)  promptly  file  a  supplemental  statement  upon  any  change  in  the 
information  that  the  statement  requires. 

As  Added  Apr.  29,  2002,  eff.  Dec.  1,  2002. 

Advisory  Committee  Notes,  2002  Adoption 

Rule  7.1  is  drawn  from  Rule  26.1  of  the  Federal  Rules  of  Appellate  Procedure,  with 
changes  to  adapt  to  the  circumstances  of  district  courts  that  dictate  different 
provisions  for  the  time  of  filing,  number  of  copies,  and  the  like.  The  information 
required  by  Rule  7.1(a)  reflects  the  "financial  interest"  standard  of  Canon  3C(l)(c) 
of  the  Code  of  Conduct  for  United  States  Judges.  This  information  will  support 
properly  informed  disqualification  decisions  in  situations  that  call  for  automatic 
disqualification  under  Canon  3C(l)(c).  It  does  not  cover  all  of  the  circumstances 
that  may  call  for  disqualification  under  the  financial  interest  standard,  and  does  not 
deal  at  all  with  other  circumstances  that  may  call  for  disqualification.  Although  the 
disclosures  required  bv  Rule  7.1(a)  may  seem  limited,  they  are  calculated  to  reach 
a  majoritv  of  the  circumstances  that  are  likely  to  call  for  disqualification  on  the 
basis  of  financial  information  that  a  judge  may  not  know  or  recollect.  Framing  a 
rule  that  calls  for  more  detailed  disclosure  will  be  difficult.  .  .  . 

&Vr*4   ^*.<vO-  siv^.v^    a»hn**4     n 
Rule  8.     General  Rules  of  Pleading @J(em^  fer^cU^  \W        ^ 

r°  h"«(' 

(a)  Claims  for  Relief.  A  pleading  which  sets  forth  a  claim  for  relief,  whether 
an  original  claim,  counterclaim,  cross-claim,  or  third-party  claim,  shall  contain 
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( 1 )  a  short  and  plain  statement  of  the  grounds  upon  which  the  court's  jurisdiction 
depends,  unless  the  court  already  has  jurisdiction  and  the  claim  needs  no  new 
grounds  of  jurisdiction  to  support  it,  (2)  a  short  and  plain  statement  of  the  claim 
showing  that  the  pleader  is  entitled  to  relief,  and  (3)  a  demand  for  judgment  for 
the  relief  the  pleader  seeks.  Relief  in  the  alternative  or  of  several  different  t\pes 
may  be  demanded. 

(b)  Defenses;  Form  of  Denials.  A  part}-  shall  state  in  short  and  plain  terms 
the  partv's  defenses  to  each  claim  asserted  and  shall  admit  or  deny  the  averments 
upon  which  the  adverse  party  relies.  If  ia  party  is  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  truth  of  an  averment,  a  party  shall 
so  state  and  this  has  the  effect  of  a  deniaLj  Denials  shall  fairly  meet  the  substance 
of  the  averments  denied.  When  a  pleader  intends  in  good  faith  to  deny  onlv  a 
part  or  a  qualification  of  an  averment,  the  pleader  shall  specif}'  so  much  of  it  as  is 
true  and  material  and  shall  deny  only  the  remainder.  Unless  the  pleader  intends 
in  good  faith  to  controvert  all  the  averments  of  the  preceding  pleading,  the 
pleader  mav  make  denials  as  specific  denials  of  designated  averments  or 
paragraphs,  or  may  generally  deny  all  the  averments  except  such  designated 
averments  or  paragraphs  as  the  pleader  expresslv  admits;  but,  when  the  pleader 
does  so  intend  to  controvert  all  its  averments,  including  averments  of  the  grounds 
upon  which  the  court's  jurisdiction  depends,  the  pleader  mav  do  so  bv  general 
denial  subject  to  the  obligations  set  forth  in  Rule  11. 

^vVi^  (c)  Affirmative  Defenses.  In  pleading  to  a  preceding  pleading,  a  part)  shall 
._*.  V,  &  set  forth  affirmatively  accord  and  satisfaction,  arbitration  and  award,  assumption 
of  risk,  contributor)'  negligence,  discharge  in  bankruptcy,  duress,  estoppel,  failure 
of  consideration,  fraud,  illegality,  injur)'  by  fellow  servant,  laches,  license, 
payment,  release,  res  judicata,  statute  of  frauds,  statute  of  limitations,  waiver,  and 
any  other  matter  constituting  an  avoidance  or  affirmative  defense.  When  a  part) 
has  mistakenly  designated  a  defense  as  a  counterclaim  or  a  counterclaim  as  a 
defense,  the  court  on  terms,  if  justice  so  requires,  shall  treat  the  pleading  as  if 
there  had  been  a  proper  designation. 

(d)  Effect  of  Failure  to  Deny.  Averments  in  a  pleading  to  which  a 
responsive  pleading  is  required,  other  than  those  as  to  the  amount  of  damage,  are 
admitted  when  not  denied  in  the  responsive  pleading.  Averments  in  a  pleading  to 
which  no  responsive  pleading  is  required  or  permitted  shall  be  taken  as  denied  or 
avoided. 

(e)  Pleading  to  Be  Concise  and  Direct;  Consistency. 

(1)  Each  averment  of  a  pleading  shall  be  simple,  concise,  and  direct.  No 
technical  forms  of  pleadings  or  motions  are  required. 

(2)  A  part)'  may  set  forth  two  or  more  statements  of  a  claim  or  defense 
alternately  or  h)pothetically,  either  in  one  count  or  defense  or  in  separate  counts 
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or  defenses.  When  hvo  or  more  statements  are  made  in  the  alternative  and  one  of 
them  if  made  independentlv  would  be  sufficient,  the  pleading  is  not  made 
insufficient  by  the  insufficiency  of  one  or  more  of  the  alternative  statements. 
A  part}"  may  also  state  as  manv  separate  claims  or  defenses  as  the  partv  has 
regardless  of  consistency  and  whether  based  on  legal,  equitable,  or  maritime 
grounds.  All  statements  shall  be  made  subject  to  the  obligations  set  forth  in 
Rule  11. 

(f )  Construction  of  Pleadings.  All  pleadings  shall  be  so  construed  as  to  do 
substantial  justice. 

As  amended  Feb.  28,  1966,  eff.  Julv  1,  1966;  Mar.  2,  1987,  eff.  Aug.  1,  1987. 


Rule  9.     Pleading  Special  Matters 

(a)  Capacity.  It  is  not  necessary  to  aver  the  capacity  of  a  party  to  sue  or  be 
sued  or  the  authority  of  a  partv  to  sue  or  be  sued  in  a  representative  capacitv  or 
the  legal  existence  of  an  organized  association  of  persons  that  is  made  a  party, 
except  to  the  extent  required  to  show  the  jurisdiction  of  the  court.  When  a  party 
desires  to  raise  an  issue  as  to  the  legal  existence  of  any  party  or  the  capacitv  of  anv 
party  to  sue  or  be  sued  or  the  authority  of  a  party  to  sue  or  be  sued  in  a 
representative  capacitv,  the  part)-  desiring  to  raise  the  issue  shall  do  so  by  specific 
negative  averment,  which  shall  include  such  supporting  particulars  as  are 
peculiarly  within  the  pleader's  knowledge.  $ /rW£ 

(b)  Fraud,  Mistake,  Condition  of  the  Mind.  In  all  averments  of  fraud  or 
mistake,  the  circumstances  constituting  fraudor  mistake  shall  be  stated  with^-^*1  "^ 
particularity.  Malice,  intent,  knowledge,  and  other  condition  of  mind  of  a  person  ^ 

may  be  averred  generally.  f°r    &***  .  AW  it  ^*/&*_ 

(c)  Conditions  Precedent.  In  pleading  the  performance  or  occurrence  of 
conditions  precedent,  it  is  sufficient  to  aver  generally  that  all  conditions 
precedent  have  been  performed  or  have  occurred.  A  denial  of  performance  or 
occurrence  shall  be  made  specifically  and  with  particularity. 

(d)  Official  Document  or  Act.  In  pleading  an  official  document  or  official 
act  it  is  sufficient  to  aver  that  the  document  was  issued  or  the  act  done  in 
compliance  with  law. 

(e)  Judgment.  In  pleading  a  judgment  or  decision  of  a  domestic  or  foreign 
court,  judicial  or  quasi-judicial  tribunal,  or  of  a  board  or  officer,  it  is  sufficient  to 
aver  the  judgment  or  decision  without  setting  forth  matter  showing  jurisdiction 
to  render  it. 
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(f )  Time  and  Place.  For  the  purpose  of  testing  the  sufficiency  of  a  pleading, 
averments  of  time  and  place  are  material  and  shall  be  considered  like  all  other 
averments  of  material  matter. 

(g)  Special  Damage.  When  items  of  special  damage  are  claimed,  they  shall 
be  specifically  stated. 

(h)  Admiralty  and  Maritime  Claims.  A  pleading  or  count  setting  forth  a 
claim  for  relief  within  the  admiralty  and  maritime  jurisdiction  that  is  also  within 
the  jurisdiction  of  the  district  court  on  some  other  ground  may  contain  a 
statement  identifying  the  claim  as  an  admiralty  or  maritime  claim  for  the 
purposes  of  Rules  14(c),  38(e),  82,  and  the  Supplemental  Rules  for  Certain 
Admiralty  or  Maritime  Claims  and  Asset  Forfeiture  Actions.  If  the  claim  is 
cognizable  only  in  admiralty,  it  is  an  admiralty  or  maritime  claim  for  those 
purposes  whether  so  identified  or  not.  The  amendment  of  a  pleading  to  add  or 
withdraw  an  identifying  statement  is  governed  by  the  principles  of  Rule  15.  A 
case  that  includes  an  admiralty  or  maritime  claim  within  this  subdivision  is  an 
admiralty  case  within  28  U.S.C.  J  1292(a)(3). 

As  amended  Feb.  28,  1966,  eff.  July  1,  1966;  Dec.  4,  1967,  eff.  July  1,  1968; 
Mar.  30,  1970,  eff.  July  1,  1970;  Mar.  2,  1987,  eff.  Aug.  1,  1987;  Apr.  11,  1997, 
eff.  Dec.  1,  1997;  Apr.  12,  2006,  eff.  Dec.  1,  2006. 


Rule  10.     Form  of  Pleadings 

(a)  Caption;  Names  of  Parties.  Every  pleading  shall  contain  a  caption 
setting  forth  the  name  of  the  court,  the  title  of  the  action,  the  fde  number,  and 
a  designation  as  in  Rule  7(a).  In  the  complaint  the  title  of  the  action  shall 
include  the  names  of  all  the  parties,  but  in  other  pleadings  it  is  sufficient  to  state 
the  name  of  the  first  party  on  each  side  with  an  appropriate  indication  of  other 
parties. 

(b)  Paragraphs;  Separate  Statements.  All  averments  of  claim  or  defense 
shall  be  made  in  numbered  paragraphs,  the  contents  of  each  of  which  shall  be 
limited  as  far  as  practicable  to  a  statement  of  a  single  set  of  circumstances;  and  a 
paragraph  may  be  referred  to  by  number  in  all  succeeding  pleadings.  Each  claim 
founded  upon  a  separate  transaction  or  occurrence  and  each  defense  other  than 
denials  shall  be  stated  in  a  separate  count  or  defense  whenever  a  separation 
facilitates  the  clear  presentation  of  the  matters  set  forth. 

(c)  Adoption  by  Reference;  Exhibits.  Statements  in  a  pleading  may  be 
adopted  by  reference  in  a  different  part  of  the  same  pleading  or  in  another 
pleading  or  in  any  motion.  A  copy  of  any  written  instrument  which  is  an  exhibit 
to  a  pleading  is  a  part  thereof  for  all  purposes. 
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Rule  11.     Signing  of  Pleadings,  Motions,  and  Other  Papers; 

Representations  to  Court;  Sanctions  ^        ^sfc^^lk^ 

(a)  Signature.  Every  pleading,  written  motion,  and  other  paper  shall  be  signed 
by  at  least  one  attorney  of  record  in  the  attorney's  individual  name,  or,  if  the  party  is 
not  represented  by  an  attorney,  shall  be  signed  by  the  party.  Each  paper  shall  state  the 
signer's  address  and  telephone  number,  if  anv.  Except  when  otherwise  specificallv 
provided  by  rule  or  statute,  pleadings  need  not  be  verified  or  accompanied  bv 
affidavit.  An  unsigned  paper  shall  be  stricken  unless  omission  of  the  signature  is 
corrected  promptiv  after  being  called  to  the  attention  of  the  attornev  or  party,  /A^y 

(b)  Representations  to  Court.  By  presenting  to  the  court  i  whether  b^    y^         A"^ 
signing,  filing,  submitting,  or  later  advocating)  a  pleading,  written  motion,  or  ^St^ 
other  paper,  an  attornev  or  unrepresented  partv  is  certifying  that  to  the  best  of  the 
person's  knowledge,  information,  and  belief,  formed  after  an  inquiry  reasonable 
under  the  circumstances,  —  «p   /^rtt-4w 

(1)  it  is  not  being  presented  for  anv  improper  purpose,  such  as  to  harass  or  to   ^'  V-  /^ 
cause  unnecessary  delav  or  needless  increase  in  the  cost  of  litigation;  /^^^C 

(2)  the  claims,  defenses,  and  other  legal  contentions  therein  are  warranted      *° 
by  existing  law  or  bv  a  nonfrivolous  argument  for  the  extension,  modification,  or 
reversal  of  existing  law  or  the  establishment  of  new  law; 

3  i  the  allegations  and  other  factual  contentions  have  evidentiarv  support  or, 
if  specificallv  so  identified,  are  likely  to  have  evidentiary  support  after  a 
reasonable  opportunity  for  further  investigation  or  discover}-;  and 

4 1  the  denials  of  factual  contentions  are  warranted  on  the  evidence  or,  if 
specificallv  so  identified,  are  reasonably  based  on  a  lack  of  information  or  belief. 

(c)  Sanctions.  If,  after  notice  and  a  reasonable  opportunity  to  respond,  the 
court  determines  that  subdivision  I  b  has  been  violated,  the  court  may,  subject  to 
the  conditions  stated  below,  impose  an  appropriate  sanction  upon  the  artorjjeis, 
law  firms,  or  parties_that  have  violated  subdivision  (b)  or  are  responsiblefor  the 
violation. 

(1)  How  Initiated. 

(A)  Bv  Motion.  A  motion  for  sanctions  under  this  rule  shall  be  made 
separately  from  other  motions  or  requests  and  shall  describe  the  specific  conduct 
alleged  to  violate  subdivision  (b ).  It  shall  be  served  as  provided  in  Rule  5,  but  shall 
not  be  filed  with  or  presented  to  the  court  unless,  within  2 1  days  after  service  of  the 
motion  (or  such  other  period  as  the  court  may  prescribe),  the  challenged  paper, 
claim,  defense,  contention,  allegation,  or  denial  is  not  withdrawn  or  appropriatelv 
corrected.  If  w  arranted,  the  court  may  award  to  the  party  prevailing  on  the  motion 
the  reasonable  expenses  and  attorney's  fees  incurred  in  presenting  or  opposing  the 
motion.  Absent  exceptional  circumstances,  a  law  firm  shall  be  held  jointlv 
responsible  for  violations  committed  by  its  partners,  associates,  and  emplovees. 
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^  ■    (B)  On  Court's  Initiative.  On  its  own  initiative,  the  court  may  enter  an 
J^  order  describing  the  specific  conduct  that  appears  to  violate  subdivision  (b) 
mJ     and  directing  an  attorney,  law  firm,  or  part}-  to  show  cause  why  it  has  not 
a>v  N      violated  subdivision  (b)  with  respect  thereto. 

\\V<  \-c     \J^       @)  Nature  of  Sanction;  Limitations.  A  sanction  imposed  for  violation  of 
v„«9^      ^...^this  rule  shall  be  limited  to  what  is  sufficient  to  deter  repetition  of  such  conduct 
\^   .^y*  vo  \^  or  comparable  conduct  by  others  similarly  situated.  SubjeH  to  the  limitations  in 
Vr     ^    v         subparagraphs  (A)  and  (B),  the  sanction  may  consist  of,  or  include,  directives  of  a 
nonmonetary  nature,  an  order  to  pay  a  penalty  into  court,  or,  if  imposed  on 
motion  and  warranted  for  effective  deterrence,  an  order  directing  payment  to  the 
movant  of  some  or  all  of  the  reasonable  attorneys'  fees  and  other  expenses 
incurred  as  a  direct  result  of  the  violation. 
.  y  (A)  Monetary  sanctions  may  not  be  awarded  against  a  represented  party 

titr^    for  a  violation  of  subdivision  (b)(2). 
V^^i/^V  (B)  Monetary  sanctions  may  not  be  awarded  on  the  court's  initiative 

/J^\  eo"*{  o^M/w   unless  the  court  issues  its  order  to  show  cause  before  a  voluntary  dismissal  or 
settlement  of  the  claims  made  by  or  against  the  party  which  is,  or  whose 
^^      v  attorneys  are,  to  be  sanctioned. 

(3)  Order.  When  imposing  sanctions,  the  court  shall  describe  the  conduct 
determined  to  constitute  a  violation  of  this  rule  and  explain  the  basis  for  the 
sanction  imposed. 

(d)  Inapplicability  to  Discovery.  Subdivisions  (a)  through  (c)  of  this  rule  do 
not  apply  to  disclosures  and  discovery  requests,  responses,  objections,  and 
motions  that  are  subject  to  the  provisions  of  Rules  26  through  37. 

As  amended  Apr.  28,  1983,  eff.  Aug.  1,  1983;  Mar.  2,  1987,  eff.  Aug.  1,  1987; 
Apr.  22,  1993,  eff.  Dec.  1,  1993. 

Advisory  Committee  Notes,  1993  Amendments 

Purpose  of  Revision  .  .  . 

The  rule  retains  the  principle  that  attorneys  and  pro  se  litigants  have  an 
obligation  to  the  court  to  refrain  from  conduct  that  frustrates  the  aims  of  Rule  1. 
The  revision  broadens  the  scope  of  this  obligation,  but  places  greater  constraints  on 
the  imposition  of  sanctions  and  should  reduce  the  number  of  motions  for  sanctions 
presented  to  the  court.  New  subdivision  (d)  removes  from  the  ambit  of  this  rule  all 
discover}'  requests,  responses,  objections,  and  motions  subject  to  the  provisions  of 
Rule  26  through  37. 

Subdivision  (a).  Retained  in  this  subdivision  are  the  provisions  requiring 
signatures  on  pleadings,  written  motions,  and  other  papers.  Unsigned  papers  are  to  be 
received  by  the  Clerk,  but  then  are  to  be  stricken  if  the  omission  of  the  signature  is  not 
corrected  promptly  after  being  called  to  the  attention  of  the  attorney  or  pro  se  litigant. 


34 


Federal  Rules  of  Civil  Procedure  Rule  1 1 

Correction  can  be  made  by  signing  the  paper  on  file  or  by  submitting  a  duplicate  that 
contains  the  signature.  A  court  may  require  by  local  rule  that  papers  contain  additional 
identifying  information  regarding  the  parties  or  attorneys,  such  as  telephone  numbers 
to  facilitate  facsimile  transmissions,  though,  as  for  omission  of  a  signature,  the  paper 
should  not  be  rejected  for  failure  to  provide  such  information.  .    . 

Subdivisions  (b)  and  (c).  These  subdivisions  restate  the  provisions  requiring 
attorneys  and  pro  se  litigants  to  conduct  a  reasonable  inquirv  into  the  law  and  facts 
before  signing  pleadings,  written  motions,  and  other  documents,  and  prescribing 
sanctions  for  violation  of  these  obligations.  The  revision  in  part  expands  the 
responsibilities  of  litigants  to  the  court,  while  providing  greater  constraints  and 
flexibility  in  dealing  with  infractions  of  the  rule.  The  rule  continues  to  require 
litigants  to  "stop-and-think"  before  initiallv  making  legal  or  factual  contentions.  It 
also,  however,  emphasizes  the  duty  of  candor  by  subjecting  litigants  to  potential 
sanctions  for  insisting  upon  a  position  after  it  is  no  longer  tenable  and  bv  generallv 
providing  protection  against  sanctions  if  they  withdraw  or  correct  contentions  after 
a  potential  violation  is  called  to  their  attention.  .  .  . 

The  certification  with  respect  to  allegations  and  other  factual  contentions  is 
revised  in  recognition  that  sometimes  a  litigant  may  have  good  reason  to  believe  that  a 
fact  is  true  or  false  but  may  need  discovery,  formal  or  informal,  from  opposing  parties  or 
third  persons  to  gather  and  confirm  the  evidentiary  basis  for  the  allegation.  Tolerance  of 
factual  contentions  in  initial  pleadings  by  plaintiffs  or  defendants  when  specifically- 
identified  as  made  on  information  and  belief  does  not  relieve  litigants  from  the 
obligation  to  conduct  an  appropriate  investigation  into  the  facts  that  is  reasonable  under 
the  circumstances;  it  is  not  a  license  to  join  parties,  make  claims,  or  present  defenses 
without  am  factual  basis  or  justification.  Moreover,  if  e\identiary  support  is  not 
obtained  after  a  reasonable  opportunity  for  further  investigation  or  discovery,  the  partv 
has  a  duty  under  the  rule  not  to  persist  with  that  contention.  Subdivision  (b)  does  not 
require  a  formal  amendment  to  pleadings  for  which  evidentiary  support  is  not  obtained, 
but  rather  calls  upon  a  litigant  not  thereafter  to  advocate  such  claims  or  defenses. 

The  certification  is  that  there  is  (or  likely  will  be)  "evidentiary  support"  for 
the  allegation,  not  that  the  partv  will  prevail  with  respect  to  its  contention  regarding 
the  fact.  That  summary  judgment  is  rendered  against  a  part)  does  not  necessarilv 
mean,  for  purposes  of  this  certification,  that  it  had  no  evidentiary  support  for  its 
position.  On  the  other  hand,  if  a  party  has  evidence  with  respect  to  a  contention 
that  would  suffice  to  defeat  a  motion  for  summary  judgment  based  thereon,  it 
would  have  sufficient  "evidentiary  support"  for  purposes  of  Rule  11.  ... 

Arguments  for  extensions,  modifications,  or  reversals  of  existing  law  or  for 
creation  of  new  law  do  not  violate  subdivision  (b)(2)  provided  they  are 
"nonfrivolous."  This  establishes  an  objective  standard,  intended  to  eliminate  anv 
"emptv-head  pure-heart"  justification  for  patentlv  frivolous  arguments.  However, 
the  extent  to  which  a  litigant  has  researched  the  issues  and  found  some  support  for 
its  theories  even  in  minority  opinions,  in  law  review  articles,  or  through 
consultation  with  other  attorneys  should  certainly  be  taken  into  account  in 
determining  whether  paragraph  (2)  has  been  violated.  Although  arguments  for  a 
change  of  law  are  not  required  to  be  specifically  so  identified,  a  contention  that  is 
so  identified  should  be  viewed  with  greater  tolerance  under  the  rule. 
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The  court  has  available  a  variety  of  possible  sanctions  to  impose  for  violations, 
such  as  striking  the  offending  paper;  issuing  an  admonition,  reprimand,  or  censure; 
requiring  participation  in  seminars  or  other  educational  programs;  ordering  a  fine 
pavable  to  the  court;  referring  the  matter  to  disciplinary  authorities  (or,  in  the  case 
of  government  attorneys,  to  the  Attorney  General,  Inspector  General,  or  agency 
head),  etc.  See  Manual  for  Complex  Litigation,  Second,  $42.3.  The  rule  does  not 
attempt  to  enumerate  the  factors  a  court  should  consider  in  deciding  whether  to 
impose  a  sanction  or  what  sanctions  would  be  appropriate  in  the  circumstances; 
but,  for  emphasis,  it  does  specifically  note  that  a  sanction  may  be  nonmonetary  as 
well  as  monetarv.  Whether  the  improper  conduct  was  willful,  or  negligent;  whether 
it  was  part  of  a  pattern  of  activity,  or  an  isolated  event;  whether  it  infected  the  entire 
pleading,  or  only  one  particular  count  or  defense;  whether  the  person  has  engaged 
in  similar  conduct  in  other  litigation;  whether  it  was  intended  to  injure;  what  effect 
it  had  on  the  litigation  process  in  time  or  expense;  whether  the  responsible  person 
is  trained  in  the  law;  what  amount,  given  the  financial  resources  of  the  responsible 
person,  is  needed  to  deter  that  person  from  repetition  in  the  same  case;  what 
amount  is  needed  to  deter  similar  activity  by  other  litigants:  All  of  these  may  in  a 
particular  case  be  proper  considerations.  The  court  has  significant  discretion  in 
determining  what  sanctions,  if  any,  should  be  imposed  for  a  violation,  subject  to 
the  principle  that  the  sanctions  should  not  be  more  severe  than  reasonably 
necessary  to  deter  repetition  of  the  conduct  by  the  offending  person  or  comparable 
conduct  by  similarly  situated  persons.  .  .  . 

The  power  of  the  court  to  act  on  its  own  initiative  is  retained,  but  with  the 
condition  that  this  be  done  through  a  show  cause  order.  This  procedure  provides 
the  person  with  notice  and  an  opportunity  to  respond.  The  revision  provides  that  a 
monetary  sanction  imposed  after  a  court-initiated  show  cause  order  be  limited  to  a 
penalty  payable  to  the  court  and  that  it  be  imposed  only  if  the  show  cause  order  is 
issued  before  any  voluntary  dismissal  or  an  agreement  of  the  parties  to  settle  the 
claims  made  by  or  against  the  litigant.  Parties  settling  a  case  should  not  be 
subsequently  faced  with  an  unexpected  order  from  the  court  leading  to  monetary 
sanctions  that  might  have  affected  their  willingness  to  settle  or  voluntarily  dismiss  a 
case.  Since  show  cause  orders  will  ordinarily  be  issued  only  in  situations  that  are 
akin  to  a  contempt  of  court,  the  rule  does  not  provide  a  "safe  harbor"  to  a  litigant 
for  withdrawing  a  claim,  defense,  etc.,  after  a  show  cause  order  has  been  issued  on 
the  court's  own  initiative.  Such  corrective  action,  however,  should  be  taken  into 
account  in  deciding  what  —  if  any  —  sanction  to  impose  if,  after  consideration  of 
the  litigant's  response,  the  court  concludes  that  a  violation  has  occurred. 


^  Rule  12.     Defenses  and  Objections  —  When  and  How 

Presented  —  by  Pleading  or  Motion  —  Motion  for 
Judgment  on  the  Pleadings 

(a)  When  Presented. 

(1)  Unless  a  different  time  is  prescribed  in  a  statute  of  the  United  States,  a 
defendant  shall  serve  an  answer 
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(A)  within  20  days  after  being  served  with  the  summons  and  complaint,  or 

(B)  if  service  of  the  summons  has  been  timely  waived  on  request  under 
Rule  4(d),  within  60  davs  after  the  date  when  the  request  for  waiver  was  sent, 
or  within  90  days  after  that  date  if  the  defendant  was  addressed  outside  any- 
judicial  district  of  the  United  States. 

(2)  A  part}'  served  with  a  pleading  stating  a  cross-claim  against  that  partv 
shall  serve  an  answer  thereto  within  20  days  after  being  served.  The  plaintiff 
shall  serve  a  reply  to  a  counterclaim  in  the  answer  within  20  davs  after  service  of 
the  answer,  or,  if  a  reply  is  ordered  bv  the  court,  within  20  days  after  service  of  the 
order,  unless  the  order  otherwise  directs. 

(3)(A)  The  United  States,  an  agency  of  the  United  States,  or  an  officer  or 

employee  of  the  United  States  sued  in  an  official  capacity,  shall  serve  an  answer 

to  the  complaint  or  cross-claim  —  or  a  reply  to  a  counterclaim  —  within  60  days 

after  the  United  States  attorney  is  served  with  the  pleading  asserting  the  claim. 

(B)  An  officer  or  employee  of  the  United  States  sued  in  an  individual 

capacity  for  acts  or  omissions  occurring  in  connection  with  the  performance  of 

duties  on  behalf  of  the  United  States  shall  serve  an  answer  to  the  complaint  or 

cross-claim  —  or  a  replv  to  a  counterclaim  —  within  60  days  after  service  on 

the  officer  or  employee,  or  service  on  the  United  States  attornev,  whichever  is 

later. 

(4)  Unless  a  different  time  is  fixed  by  court  order,  the  sen  ice  of  a  motion 
permitted  under  this  rule  alters  these  periods  of  time  as  follows: 

(A)  if  the  court  denies  the  motion  or  postpones  its  disposition  until  the 
trial  on  the  merits,  the  responsive  pleading  shall  be  served  within  10  davs  after 
notice  of  the  court's  action;  or 

(B)  if  the  court  grants  a  motion  for  a  more  definite  statement,  the 
responsive  pleading  shall  be  served  within  10  days  after  the  service  of  the  more 
definite  statement. 

(b)  How  Presented.  Every  defense,  in  law  or  fact,  to  a  claim  for  relief  in  any 
pleading,  whether  a  claim,  counterclaim,  cross-claim,  or  third-party  claim,  shall 
be  asserted  in  the  responsive  pleading  thereto  if  one  is  required,  except  that  the_ 
following  defenses  may  at  the  option  of  the  pleader  be  made  by  motion:  ( 1 )  lack 
of  jurisdiction  over  the  subject  matter,  (2)  lack  of  jurisdiction  over  the  person, 
(3)  improper  venue,  (4)  insufficiency  of  process,  (5)  insufficiency  of  service  of 
process,  (6)  failure  to  state  a  claim  upon  which  relief  can  be  granted,  (7)  failure 
to  join  a  partv  under  Rule  19.  A  motion  making  any  of  these  defenses  shall  be  ' 
made  before  pleading  if  a  further  pleading  is  permitted.  No  defense  or  objection 
js  waived  bv  being  joined  with  one  or  more  other  defenses  or  objections  in  a 
responsive  pleading  or  motion.  If  a  pleading  sets  forth  a  claim  for  relief  to  which 
the  adverse  partv  is  not  required  to  serve  a  responsive  pleading,  the  adverse  partv 
may  assert  at  the  trial  anv  defense  in  law  or  fact  to  that  claim  for  relief.  If,  on  a 
motion  asserting  the  defense  numbered  (6)  to  dismiss  for  failure  of  the  pleading 
to  state  a  claim  upon  which  relief  can  be  granted,  matters  outside  the  pleading 
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are  presented  to  and  not  excluded  by  the  court,  the  motion  shall  be  treated  as  one 
for  summary  judgment  and  disposed  of  as  provided  in  Rule  56,  and  all  parties 
shall  be  given  reasonable  opportunity  to  present  all  material  made  pertinent  to 
such  a  motion  by  Rule  56. 

■^r  (c)  Motion  for  Judgment  on  the  Pleadings.  After  the  pleadings  are  closed 

but  within  such  time  as  not  to  delay  the  trial,  any  party  mav  move  for  judgment 
on  the  pleadings.  If,  on  a  motion  for  judgment  on  the  pleadings,  matters  outside 
the  pleadings  are  presented  to  and  not  excluded  bv  the  court,  the  motion  shall  be 
treated  as  one  for  summary  judgment  and  disposed  of  as  provided  in  Rule  56, 
and  all  parties  shall  be  given  reasonable  opportunity  to  present  all  material  made 
pertinent  to  such  a  motion  by  Rule  56. 

(d)  Preliminary  Hearings.  The  defenses  specifieallv  enumerated  (l)-(7)  in 
subdivision  (b)  of  this  rule,  whether  made  in  a  pleading  or  bv  motion,  and  the 
motion  for  judgment  mentioned  in  subdivision  (c)  of  this  rule  shall  be  heard  and 
determined  before  trial  on  application  of  any  party,  unless  the  court  orders  that 
the  hearing  and  determination  thereof  be  deferred  until  the  trial.         Z/J^'X 

yjf-  .  \\S-L '  (/*  '  (e)  Motion  for  More  Definite  Statement.  If  a  pleading  to  which  a 
fJJ-^  jy  Oyv/esponsive  pleading  is  permitted  is  so  vague  or  ambiguous  that  a  part}'  cannot 
r*^  v  -t^c  reasonably  be  required  to  frame  a  responsive  pleading,  the  part}'  may  move  for  a 
more  definite  statement  before  interposing  a  responsive  pleading.  The  motion 
shall  point  out  the  defects  complained  of  and  the  details  desired.  If  the  motion 
is  granted  and  the  order  of  the  court  is  not  obeved  within  10  days  after  notice  of 
the  order  or  within  such  other  time  as  the  court  mav  fix,  the  court  mav  strike 
the  pleading  to  which  the  motion  was  directed  or  make  such  order  as  it  deems 
just. 

(f )  Motion  to  Strike.  Upon  motion  made  by  a  part}  before  responding  to  a 
pleading  or,  if  no  responsive  pleading  is  permitted  by  these  rules,  upon  motion 
made  by  a  partv  within  20  davs  after  the  service  of  the  pleading  upon  the  partv  or 
upon  the  court's  own  initiative  at  anv  time,  the  court  mav  order  stricken  from  anv 
pleading  any  insufficient  defense  or  am-  redundant,  immaterial,  impertinent,  or 
scandalous  matter. 

(g)  Consolidation  of  Defenses  in  Motion.  A  part}  who  makes  a  motion 
under  this  rule  may  join  with  it  any  other  motions  herein  provided  for  and  then 
available  to  the  part}-.  If  a  partv  makes  a  motion  under_this  rulebuX_omits 
therefrom  any  defense  or  objection  then  available  to  me  parh^vhlch  this  rule 
permits  to  be  raised  by  motion,  the  partv_shall  not  thereafter  make  a  motion 
based  on  the  defense  or  objection  so  omitted,  except  a  motion  as  provided  in 
subdivision  (h)(2)  hereof  on  any  of  the  grounds  there  stated. 
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(h)  Waiver  or  Preservation  of  Certain  Defenses. 

(1)  A  defense  of  [lack  of  jurisdiction  over  the  person,  improper  venue, 
insufficiency  of  process,  or  insufficiency  of  service  of  process  is  waivedJ(A)  if 
omitted  from  a  motion  in  the  circumstances  described  in  subdivision  (gXor  (B) 
if  it  is  neither  made  by  motion  under  this  rule  nor  included  in  a  responsive 
pleading  or  an  amendment  thereof  permitted  by  Rule  15(a)  to  be  made  as  a  _ 
matter  of  course.  P..V  uJ/o    \eu\J<  ot  co^f^l 

(2)  A  defense  of  failure  to  state  a  claim  upon  which  relief  can  be  granted,  a 
defense  of  failure  to  join  a  part)'  indispensable  under  Rule  19,  and  an  objection 
of  failure  to  state  a  legal  defense  to  a  claim  may  be  made  in  any  pleading 
permitted  or  ordered  under  Rule  7(a),  or  by  motion  for  judgment  on  the 
pleadings,  or  at  the  trial  on  the  merits. 

(3)  Whenever  it  appears  by  suggestion  of  the  parties  or  otherwise  that  the 
court  lackTjurisdiction  of  the  subject  matter,  the  court  shall  dismiss  the  action. 

As  amended  Dec.  27,  1946,  eff.  Mar.  19,  1948;  Jan.  21,  1963,  eff.  Julv  C 
1963;  Feb.  28,  1966,  eff.  July  1,  1966;  Mar.  2,  1987,  eff.  Aug.  1,  1987;  Apr.22, 
1993,  eff.  Dec.  1,  1993;  Apr  17,  2000,  eff.  Dec.  1,  2000.  £ 

Advisory  Committee  Notes,  1948  Amendments  and  1966  Amendments'^, ^.  / 
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Subdivision  (e).  References  in  this  subdivision  to  a  bill  of  particulars  have    '  ^-£,         -1  -J 
been  deleted,  and  the  motion  provided  for  is  confined  to  one  for  a  more  definite    B  b// 
statement,  to  be  obtained  only  in  cases  where  the  movant  cannot  reasonably  be  *^X-j' 

required  to  frame  an  answer  or  other  responsive  pleading  to  the  pleading  in 
question.  With  respect  to  preparations  for  trial,  the  party  is  properly  relegated  to  the 
various  methods  of  examination  and  discovery  provided  in  the  rules  for  that 
purpose.  .  .  . 

Rule  12(e)  as  originally  drawn  has  been  the  subject  of  more  judicial  rulings 
than  any  other  part  of  the  rules,  and  has  been  much  criticized  by  commentators, 
judges  and  members  of  the  bar.  See  general  discussion  and  cases  cited  in  1  Moore's 
Federal  Practice,  1938,  Cum.  Supplement,  \  12.07,  under  "Page  657";  also, 
Holtzoff,  New  Federal  Procedure  and  the  Courts,  1940,  35-41.  .  .  .  The  tendency 
of  some  courts  freely  to  grant  extended  bills  of  particulars  has  served  to  neutralize 
any  helpful  benefits  derived  from  Rule  8,  and  has  overlooked  the  intended  use  of 
the  rules  on  depositions  and  discovery.  The  words  "or  to  prepare  for 
trial"  —  eliminated  by  the  proposed  amendment  —  have  sometimes  been  seized 
upon  as  grounds  for  compulsory  statement  in  the  opposing  pleading  of  all  the 
details  which  the  movant  would  have  to  meet  at  the  trial.  On  the  other  hand,  many 
courts  have  in  effect  read  these  words  out  of  the  rule.  .  .  . 

1966  AMENDMENTS 

Amended  subdivision  (h)(1)(A)  eliminates  [an]  ambiguity  and  states  that  certain 
specified  defenses  which  were  available  to  a  part}'  when  he  made  a  preanswer 
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motion,  but  which  he  omitted  from  the  motion,  are  waived.  The  specified  defenses 
are  lack  of  jurisdiction  over  the  person,  improper  venue,  insufficiency  of  process, 
and  insufficiency  of  service  of  process  (see  Rule  12(b)(2)-(  5 1 1.  A  part)  who  by  motion 
invites  the  court  to  pass  upon  a  threshold  defense  should  bring  forward  all  the 
specified  defenses  he  then  has  and  thus  allow  the  court  to  do  a  reasonablv  complete 
job.  The  waiver  reinforces  the  policy  of  subdivision  (g)  forbidding  successive 
motions. 

By  amended  subdivision  (h)(1)(B),  the  specified  defenses,  even  if  not  waived 
by  the  operation  of  (A),  are  waived  by  the  failure  to  raise  them  by  a  motion  under 
Rule  12  or  in  the  responsive  pleading  or  any  amendment  thereof  to  which  the  partv 
is  entitled  as  a  matter  of  course.  The  specified  defenses  are  of  such  a  character  that 
they  should  not  be  delayed  and  brought  up  for  the  first  time  by  means  of  an 
application  to  the  court  to  amend  the  responsive  pleading. 

Since  the  language  of  the  subdivisions  is  made  clear,  the  partv  is  put  on  fair 
notice  of  the  effect  of  his  actions  and  omissions  and  can  guard  himself  against 
unintended  waiver.  It  is  to  be  noted  that  while  the  defenses  specified  in  subdivision 
(h)(1)  are  subject  to  waiver  as  there  provided,  the  more  substantial  defenses  of 
failure  to  state  a  claim  upon  which  relief  can  be  granted,  failure  to  join  a  partv 
indispensable  under  Rule  19,  and  failure  to  state  a  legal  defense  to  a  claim  (see 
Rule  12(b)(6),  (7),  (f )),  as  well  as  the  defense  of  lack  of  jurisdiction  over  the  subject 
matter  (see  Rule  12(b)(1)),  are  expresslv  preserved  against  waiver  bv  amended 
subdivision  (h)(2)  and  (3).  ■ 

V     Rule  13.     Counterclaim  and  Cross-Claim 

(a)  Compulsory  Counterclaims.  A  pleading  jhaly  state  as  a  counterclaim 
any  claim  which  at  the  time  of  serving  the  pleading  the  pleader  has  against  any 
opposing  party,  if  it  arises  out  of  the  transaction  or  occurrence  that  is  the  subject 
matter  of  the  opposing  party's  claim  and  does  not  require  for  its  adjudication  the 
presence  of  third  parties  of  whom  the  court  cannot  acquire  jurisdiction.  But 
the  pleader  need  not  state  the  claim  if  (1)  at  the  time  the  action  was  commenced 
the  claim  was  the  subject  of  another  pending  action,  or  (2)  the  opposing  partv 
brought  suit  upon  the  claim  by  attachment  or  other  process  by  which  the  court 
did  not  acquire  jurisdiction  to  render  a  personal  judgment  on  that  claim,  and  the 
pleader  is  not  stating  any  counterclaim  under  this  Rule  13. 

<5t  (b)  Permissive  Counterclaims.  A  pleading  may  state  as  a  counterclaim  any 
claim  against  an  opposing  party  not  arising  out  of  the  transaction  or  occurrence 
that  is  the  subject  matter  of  the  opposing  party's  claim. 

(c)  Counterclaim  Exceeding  Opposing  Claim.  A  counterclaim  may  or 
may  not  diminish  or  defeat  the  recover}-  sought  by  the  opposing  party.  It  may 
claim  relief  exceeding  in  amount  or  different  in  kind  from  that  sought  in  the 
pleading  of  the  opposing  party,     m.        il!^     fa  S*^l 
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(d)  Counterclaim  Against  the  United  States.  These  rules  shall  not  be 
construed  to  enlarge  beyond  the  limits  now  fixed  by  law  the  right  to  assert 
counterclaims  or  to  claim  credits  against  the  United  States  or  an  officer  or  agency 
thereof. 

(e)  Counterclaim  Maturing  or  Acquired  After  Pleading.  A  claim  which 
either  matured  or  was  acquired  by  the  pleader  after  serving  a  pleading  may,  with 
the  permission  of  the  court,  be  presented  as  a  counterclaim  by  supplemental 
pleading. 

(f )  Omitted  Counterclaim.  WTien  a  pleader  fails  to  set  up  a  counterclaim 
through  oversight,  inadvertence,  or  excusable  neglect,  or  when  justice  requires, 
the  pleader  may  by  leave  of  court  set  up  the  counterclaim  by  amendment. 

/a  (g)  Cross-Claim  Against  Co-Party.  A  pleading  mav  state  as  a  cross-claim  ^ 
any  claim  by  one  partv  against  a  co-party  [arising  out  of  the  transaction  or 
occurrence  that  is  the  subject  matter  either  of  the  original  action  or  of  a 
counterclaim  thereinjor  relating  to  anv  propertv  that  is  the  subject  matter  of  the 
onginaT  action.  Such  cross-claim  may  include  a  claim  that  the  partv  against 
whom  it  is  asserted  is  or  may  be  liable  to  the  cross-claimant  for  all  or  part  of  a 
claim  asserted  in  the  action  against  the  cross-claimant. 

(h)  Joinder  of  Additional  Parties.  Persons  other  than  those  made  parties  to 
the  original  action  mav  be  made  parties  to  a  counterclaim  or  cross-claim  in 
accordance  with  the  provisions  of  Rules  19  and  20. 

(i)  Separate  Trials;  Separate  Judgments.  If  the  court  orders  separate  trials  as 
provided  in  Rule  42(b),  judgment  on  a  counterclaim  or  cross-claim  mav  be 
rendered  in  accordance  with  the  terms  of  Rule  54(b)  when  the  court  has 
jurisdiction  so  to  do,  even  if  the  claims  of  the  opposing  partv  have  been  dismissed 
or  otherwise  disposed  of. 

As  amended  Dec.  2".  1946.  eff.  Mar.  19.  1948;  Jan.  21,  1963,  eff.  Julv  1. 
1963;  Feb.  28,  1966,  eff.  Julv  1.  1966;  Mar.  2,  198",  eff.  Aug.  1,  19S". 


Admsory  Committee  Comments,  1963  Amendment 

.  .  .  WTien  a  defendant,  if  he  desires  to  defend  his  interest  in  propertv,  is  obliged  to 
come  in  and  litigate  in  a  court  to  whose  jurisdiction  he  could  not  ordinarily  be 
subjected,  fairness  suggests  that  he  should  not  be  required  to  assert  counterclaims, 
but  should  rather  be  permitted  to  do  so  at  his  election.  If,  however,  he  does  elect  to 
assert  a  counterclaim,  it  seems  fair  to  require  him  to  assert  any  other  which  is 
compulsorv  within  the  meaning  of  Rule  13(a).  Clause  2 1,  added  by  amendment  to 
Rule  13, a i.  carries  out  this  idea.  It  will  apply  to  various  cases  described  in  Rule 
4(e),  as  amended,  where  service  is  effected  through  attachment  or  other  process  bv 
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which  the  court  does  not  acquire  jurisdiction  to  render  a  personal  judgment  against 
the  defendant.  Clause  (2)  will  also  apply  to  actions  commenced  in  State  courts 
jurisdictionally  grounded  on  attachment  or  the  like,  and  removed  to  the  Federal 
courts.  VLat'Y-''  V      0^^H    ?   Pos*'  ^*J*k  cU "*~?  , 

Rule  14.     Third-Party  Practice 


(a)  When  Defendant  May  Bring  In  Third  Party.  At  anv  time  after 
commencement  of  the  action  a  defending  partv,  as  a  third-partv  plaintiff,  mav 
cause  a  summons  and  complaint  to  be  served  upon  a  person  not  a  partv  to  the 
action  who  is  or  may  be  liable  to  the  third-party  plaintiff  for  all  or  part  of  the 
plaintiff's  claim  against  the  third-part}'  plaintiff.  The  third-party  plaintiff  need  not 
obtain  leave  to  make  the  service  if  the  third-partv  plaintiff  files  the  third-partv 
complaint  not  later  than  10  davs  after  serving  the  original  answer.  Otherwise  the 
third-party  plaintiff  must  obtain  leave  on  motion  upon  notice  to  all  parties  to  the 
action.  The  person  served  with  the  summons  and  third-partv  complaint, 
hereinafter  called  the  third-party-  defendant,  shall  make  any  defenses  to  the  third- 
party  plaintiffs  claim  as  provided  in  Rule_12and  any  counterclaims  against  the 
third-rjarty  plaintiff  and  cross-claims  against  other  third-partv  defendants  as 
provided~Tn  Kule  Yl.  The  third-partv  defendant  may  assert  against  the  plaintiff 
any  defenses  which  the  third-party-  plaintiff  has  to  the  plaintiffs  claim.  The  third- 
party-  defendant  may  also  assert  any  claim  against  the  plaintiff  arising  out  of  the 
transaction  or  occurrence  that  is  the  subject  matter  of  the  plaintiffs  claim  against 
the  third-party  plaintiff.  The  plaintiff  may  assert  any  claim  against  the  third-party 
defendant  arising  out  of  the  transaction  or  occurrence  that  is  the  subject  matter 
of  the  plaintiffs  claim  against  the  third-party  plaintiff,  and  the  third-party 
defendant  thereupon  shall  assert  any  defenses  as  provided  in  Rule  12  and  any 
counterclaims  and  cross-claims  as  provided  in  Rule  13.  Anv  partv  mav  move  to 
strike  the  third-party  claim,  or  for  its  severance  or  separate  trial.  A  third-partv 
defendant  may  proceed  under  this  rule  against  anv  person  not  a  partv  to  the 
action  who  is  or  may  be  liable  to  the  third-party  defendant  for  all  or  part  of  the 
claim  made  in  the  action  against  the  third-partv  defendant.  The  third-partv 
complaint,  if  within  the  admiralty  and  maritime  jurisdiction,  mav  be  in  rem 
against  a  vessel,  cargo,  or  other  property  subject  to  admiraltv  or  maritime  process 
in  rem,  in  which  case  references  in  this  rule  to  the  summons  include  the  warrant 
of  arrest,  and  references  to  the  third-party  plaintiff  or  defendant  include,  where 
appropriate,  person  who  asserts  a  right  under  Supplemental  Rule  C(6)(a)(i)  in 
the  property  arrested. 

(b)  When  Plaintiff  May  Bring  In  Third  Party.  When  a  counterclaim  is 
asserted  against  a  plaintiff,  the  plaintiff  may  cause  a  third  party  to  be  brought  in 
under  circumstances  which  under  this  rule  would  entitle  a  defendant  to  do  so. 
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(c)  Admiralty  and  Maritime  Claims.  WTien  a  plaintiff  asserts  an  admiralty 
or  maritime  claim  within  the  meaning  of  Rule  9(h),  the  defendant  or  person  who 
asserts  a  right  under  Supplemental  Rule  C(6)(a)(i),  as  a  third-party  plaintiff, 
may  bring  in  a  third-party  defendant  who  may  be  wholly  or  partly  liable,  either 
to  the  plaintiff  or  to  the  third-partv  plaintiff,  by  way  of  remed\  oyer,  contribution, 
or  otherwise  on  account  of  the  same  transaction,  occurrence,  or  series  of 
transactions  or  occurrences.  In  such  a  case  the  third-party  plaintiff  may  also 
demand  judgment  against  the  third-part}'  defendant  in  favor  of  the  plaintiff,  in 
which  event  the  third-party  defendant  shall  make  any  defenses  to  the  claim  of  the 
plaintiff  as  well  as  to  that  of  the  third-party  plaintiff  in  the  manner  provided  in 
Rule  12  and  the  action  shall  proceed  as  if  the  plaintiff  had  commenced  it  against 
the  third-partv  defendant  as  well  as  the  third-partv  plaintiff. 

As  amended  Dec.  27.  1946,  eff.  Mar.  19.  1948;  Jan.  21.  1963,  eff.  July  1, 
1963;  Feb.  28,  1966,  eff.  July  1,  1966;  Mar.  2,  1987,  eff.  Aug.  1.  1987;  Apr.' 17, 
2000,  eff.  Dec.  1,  2000;  Apr.  12,  2006,  eff.  Dec.  1,  2006. 

Rule  15.     Amended  and  Supplemental  Pleadings     qlly^^H- 

(a)  Amendments.  A  part)'  mav  amend  the  party's  pleading  once  as  a  matter 
of  course  at  anv  time  before  a  responsive  pleading  is  served  or,  if  the  pleading  is 
one  to  which  no  responsive  pleading  is  permitted  and  the  action  has  not  been 
placed  upon  the  trial  calendar,  the  partv  may  so  amend  it  at  anv  time  within 
20  davs  after  it  is  served.  Otherwise  a  partv  may  amend  the  party's  pleading  onlv 
by  leave  of  court  or  bv  written  consent  of  the  adverse  party;  and  leave  shall  be 
freely  given  when  justice  so  requires.  A  partv  shall  plead  in  response  to  an 
amended  pleading  ~wtthirr  the  rime"  remaining  for  response  to  the  original 
pleading  or  within  10  davs  after  service  of  the  amended  pleading,  whichever 
period  mav  be  the  longer,  unless  the  court  otherwise  orders. 

(b)  Amendments  to  Conform  to  the  Evidence.  When  issues  not  raised  by 
the  pleadings  are  tried  bv  express  or  implied  consent  of  the  parties,  fhev  shall  be 
treated  in  all  respects  as  if  they  had  been  raised  in  the  pleadings.  Such 
amendment  of  the  pleadings  as  mav  be  necessary  to  cause  them  to  conform  to 
the  evidence  and  to  raise  these  issues  may  be  made  upon  motion  of  any  partv  at 
any  time,  even  after  judgment;  but  failure  so  to  amend  does  not  affect  the  result 
of  the  trial  of  these  issues.  If  evidence  is  objected  to  at  the  trial  on  the  ground  that 
it  is  not  within  the  issues  made  by  the  pleadings,  the  court  mav  allow  the 
pleadings  to  be  amended  and  shall  do  so  freely  when  the  presentation  of  the 
merits  of  the  action  will  be  subserved  thereby  and  the  objecting  partv  fails  to 
satisfy  the  court  that  the  admission  of  such  evidence  would  prejudice  the  partv  in 
maintaining  the  party's  action  or  defense  upon  the  merits.  The  court  may  grant  a 
continuance  to  enable  the  objecting  part}'  to  meet  such  evidence. 
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t-^^y  (c)  Relation  Back  of  Amendments.  An  amendment  of  a  pleading  relates 

^V      v7         back  to  the  date  of  the  original  pleading  when 
(}>  .  Jj-         -^  .  (1)   relation  back  is  permitted  by  the  law  that  provides  the  statute  of 

jV    ^V   v^y         limitations  applicable  to  the  action,  or 
~  V-"   ^*  (2)  the  claim  or  defense  asserted  in  the  amended  pleading  arose  out  of  the 

v^  s\n  conduct,  transaction,  or  occurrence  set  forth  or  attempted  to  be  set  forth  in  the 

original  pleading,  or 

(3)  the  amendment  changes  the  party  or  the  naming  of  the  party  against 
whom  a  claim  is  asserted  if  the  foregoing  provision  (2)  is  satisfied  and,  within 
the  period  provided  by  Rule  4(m)  for  service  of  the  summons  and  complaint,  the 
partv  to  be  brought  in  by  amendment  (A)  has  received  such  notice  of  the 
institution  of  the  action  that  the  part}-  will  not  be  prejudiced  in  maintaining  a 
defense  on  the  merits,  and  (B)  knew  or  should  have  known  that,  but  for  a  mistake 
concerning  the  identity  of  the  proper  party,  the  action  would  have  been  brought 
against  the  part}-. 

The  deliver)'  or  mailing  of  process  to  the  United  States  Attornev,  or  United 
States  Attorney's  designee,  or  the  Attornev  General  of  the  United  States,  or  an 
agency  or  officer  who  would  have  been  a  proper  defendant  if  named,  satisfies  the 
requirement  of  subparagraphs  (A)  and  (B)  of  this  paragraph  (3)  with  respect  to 
the  United  States  or  any  agency  or  officer  thereof  to  be  brought  into  the  action  as 
a  defendant. 

(d)  Supplemental  Pleadings.  Upon  motion  of  a  part)'  the  court  may,  upon 
reasonable  notice  and  upon  such  terms  as  are  just,  permit  the  party  to  serve  a 
supplemental  pleading  setting  forth  transactions  or  occurrences  or  events  which 
have  happened  since  the  date  of  the  pleading  sought  to  be  supplemented. 
Permission  may  be  granted  even  though  the  original  pleading  is  defective  in  its 
statement  of  a  claim  for  relief  or  defense.  If  the  court  deems  it  advisable  that  the 
adverse  part}*  plead  to  the  supplemental  pleading,  it  shall  so  order,  specifying  the 
time  therefor. 

As  amended  Jan.  21,  1963,  eff.  July  1,  1963;  Feb.  28,  1966,  eff.  Julv  1,  1966; 
Mar.  2,  1987,  eff.  Aug.  1,  1987;  Apr.  30,  1991,  eff.  Dec.  1,  1991;  Apr.  22,  1993, 
eff.  Dec.  1,  1993. 

Advisory  Committee  Notes  1966  and  1991  Amendments 
1966  amendments 

Subdivision  (c).  Prior  to  the  1966  amendments,  Rule  15(c)  contained  onlv 
what  is  now  its  first  sentence.  The  Advison'  Committee  commented  upon  the 
additions  as  follows: 

Rule  15(c)  is  amplified  to  state  more  clearly  when  an  amendment  of  a 
pleading  changing  the  parts  against  whom  a  claim  is  asserted  (including  an 
amendment  to  correct  a  misnomer  or  misdescription  of  a  defendant  I  shall  "relate 
back"  to  the  date  of  the  original  pleading. 
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The  problem  has  arisen  most  acutely  in  certain  actions  by  private  parties 
against  officers  or  agencies  of  the  United  States.  Thus  an  individual  denied  social 
security  benefits  by  the  Secretary  of  Health,  Education,  and  Welfare  may  secure 
review  of  the  decision  by  bringing  a  civil  action  against  that  officer  within  sixty 
days.  42  U.S.C.  §405(g)  (Supp.  Ill,  1962).  In  several  recent  cases  the  claimants 
instituted  timely  action  but  mistakenly  named  as  defendant  the  United  States,  the 
Department  of  HEW,  the  "Federal  Security  Administration"  (a  nonexistent 
agency),  and  a  Secretary  who  had  retired  from  the  office  nineteen  days  before. 
Discovering  their  mistakes,  the  claimants  moved  to  amend  their  complaints  to 
name  the  proper  defendant;  by  this  time  the  statutory  sixty-day  period  had  expired. 
The  motions  were  denied  on  the  ground  that  the  amendment  "would  amount  to 
the  commencement  of  a  new  proceeding  and  would  not  relate  back  in  time  so  as  to 
avoid  the  statutory  provision  .  .  .  suit  be  brought  within  sixty  days.  .  .  ."  Cohn  v. 
Federal  Security  Adm.,  199  F.  Supp.  884,  885  (W.D.N.Y.  1961).  . . . 

Analysis  in  terms  of  "new  proceeding"  is  traceable  to  Davis  v.  L.L.  Cohen  & 
Co.,  268  U.S.  638  (1925),  and  Mellon  v.  Arkansas  Land  &  Lumber  Co.,  275  U.S. 
460  (1928),  but  those  cases  antedate  the  adoption  of  the  rules  which  import 
different  criteria  for  determining  when  an  amendment  is  to  "relate  back."  As  lower 
courts  have  continued  to  rely  on  the  Davis  and  Mellon  cases  despite  the  contrary 
intent  of  the  rules,  clarification  of  Rule  15(c)  is  considered  advisable. 

Relation  back  is  intimately  connected  with  the  policy  of  the  statute  of 
limitations.  The  policy  of  the  statute  limiting  the  time  for  suit  against  the  Secretary  of 
HEW  would  not  have  been  offended  by  allowing  relation  back  in  the  situations 
described  above.  For  the  government  was  put  on  notice  of  the  claim  within  the  stated 
period  —  in  the  particular  instances,  by  means  of  the  initial  delivery  of  process  to  a 
responsible  government  official  (see  Rule  4(d)(4)  and  (5)).  In  these  circumstances, 
characterization  of  the  amendment  as  a  new  proceeding  is  not  responsive  to  the 
reality,  but  is  merely  question-begging;  and  to  deny  relation  back  is  to  defeat  unjustly 
the  claimant's  opportunity  to  prove  his  case.  See  the  full  discussion  by  Byse,  Suing 
the  "Wrong"  Defendant  in  Judicial  Review  of  Federal  Administrative  Action: 
Proposals  for  Reform,  77  Harv.  L.  Rev.  40  (1963);  see  also  111.  Civ.  P.  Act  $46(4).  .  .  . 
In  actions  between  private  parties,  the  problem  of  relation  back  of  amendments 
changing  defendants  has  generally  been  better  handled  by  the  courts,  but  incorrect 
criteria  have  sometimes  been  applied,  leading  sporadically  to  doubtful  results.  .  .  . 
Rule  15(c)  has  been  amplified  to  provide  a  general  solution.  .  .  . 


1991  AMENDMENTS 

Paragraph  (c)(1).  This  provision  is  new.  It  is  intended  to  make  it  clear  that 
the  rule  does  not  apply  to  preclude  any  relation  back  that  may  be  permitted  under 
the  applicable  limitations  law.  Generally,  the  applicable  limitations  law  will  be 
state  law.  If  federal  jurisdiction  is  based  on  the  citizenship  of  the  parties,  the 
primary  reference  is  the  law  of  the  state  in  which  the  district  court  sits.  Walker  v. 
Armco  Steel  Corp.,  446  U.S.  740  (1980).  If  federal  jurisdiction  is  based  on  a  federal 
question,  the  reference  may  be  to  the  law  of  the  state  governing  relations  between 
the  parties.  E.g.,  Board  of  Regents  v.  Tomanio,  446  U.S.  478  (1980).  In  some 
circumstances,  the  controlling  limitations  law  may  be  federal  law.  E.g.,  West  v. 
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Conrail,  Inc.  107  S.  Ct.  1538  (1987).  Cf.  Burlington  Northern  R.  Co.  v.  Woods, 
480  U.S.  1  (1987);  Stewart  Organization  v.  Ricoh,  108  S.  Ct.  2239  (1988). 
Whatever  may  be  the  controlling  body  of  limitations  law,  if  that  law  affords  a  more 
forgiving  principle  of  relation  back  than  the  one  provided  in  this  rule,  it  should  be 
available  to  save  the  claim.  Accord,  Marshall  v.  Mulrenin,  508  F.2d  39  (1st  Cir. 
1974).  If  Schiavone  v.  Fortune,  106  S.  Ct.  2379  (1986)  implies  the  contrary,  this 
paragraph  is  intended  to  make  a  material  change  in  the  rule. 

Paragraph  (c)(3).  This  paragraph  has  been  revised  to  change  the  result  in 
Schiavone  v.  Fortune,  supra,  with  respect  to  the  problem  of  a  misnamed 
defendant.  An  intended  defendant  who  is  notified  of  an  action  within  the  period 
allowed  by  Rule  4(j)  for  service  of  a  summons  and  complaint  may  not  under  the 
revised  rule  defeat  the  action  on  account  of  a  defect  in  the  pleading  with  respect  to 
the  defendant's  name,  provided  that  the  requirements  of  clauses  (A)  and  (B)  have 
been  met.  If  the  notice  requirement  is  met  within  the  Rule  4(j)  period,  a  complaint 
may  be  amended  at  any  time  to  correct  a  formal  defect  such  as  a  misnomer  or 
misidentification.  On  the  basis  of  the  text  of  the  former  rule,  the  Court  reached  a 
result  in  Schiavone  v.  Fortune  that  was  inconsistent  with  the  liberal  pleading 
practices  secured  by  Rule  8.  See  Bauer,  Schiavone:  An  Un-Fortune-ate  Illustration 
of  the  Supreme  Court's  Role  as  Interpreter  of  the  Federal  Rules  of  Civil  Procedure, 
63  Notre  Dame  L.  Rev.  720  (1988);  Brussack,  Outrageous  Fortune:  The  Case  for 
Amending  Rule  15(c)  Again,  61  S.  Cal.  L.  Rev.  671  (1988);  Lewis,  The  Excessive 
History  of  Federal  Rule  15(c)  and  Its  Lessons  for  Civil  Rules  Revision,  86  Mich.  L. 
Rev.  1507(1987). 

In  allowing  a  name-correcting  amendment  within  the  time  allowed  by  Rule 
4(m),  this  rule  allows  not  only  the  120  days  specified  in  that  rule,  but  also  any 
additional  time  resulting  from  any  extension  ordered  by  the  court  pursuant  to  that 
rule,  as  may  be  granted,  for  example,  if  the  defendant  is  a  fugitive  from  service  of 
the  summons. 


Rule  16.     Pretrial  Conferences;  Scheduling;  Management 

(a)  Pretrial  Conferences;  Objectives.  In  any  action,  the  court  may  in  its 
discretion  direct  the  attorneys  for  the  parties  and  any  unrepresented  parties  to 
appear  before  it  for  a  conference  or  conferences  before  trial  for  such  purposes  as 

(1)  expediting  the  disposition  of  the  action; 

(2)  establishing  early  and  continuing  control  so  that  the  case  will  not  be 
protracted  because  of  lack  of  management; 

(3)  discouraging  wasteful  pretrial  activities; 

(4)improving  the  quality  of  the  trial  through  more  thorough  preparation, 
and; 

(5)  facilitating  the  settlement  of  the  case. 

(b)  Scheduling  and  Planning.  Except  in  categories  of  actions  exempted  by 
district  court  rule  as  inappropriate,  the  district  judge,  or  a  magistrate  judge  when 
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authorized  by  district  court  rule,  shall,  after  receiving  the  report  from  the  parties 
under  Rule  26(f)  or  after  consulting  with  the  attorneys  for  the  parties  and  any 
unrepresented  parties  by  a  scheduling  conference,  telephone,  mail,  or  other 
suitable  means,  enter  a  scheduling  order  that  limits  the  time 

(1)  to  join  other  parties  and  to  amend  the  pleadings; 

(2)  to  file  motions;  and 

(3)  to  complete  discovery. 

The  scheduling  order  may  also  include 

(4)  modifications  of  the  times  for  disclosures  under  Rules  26(a)  and  26(e)(1) 
and  of  the  extent  of  discoverv  to  be  permitted; 

(5)  provisions  for  disclosure  or  discovery  of  electronically  stored  informa- 
tion; 

(6)  any  agreements  the  parties  reach  for  asserting  claims  of  privilege  or  of 
protection  as  trial-preparation  material  after  production; 

(7)  the  date  or  dates  for  conferences  before  trial,  a  final  pretrial  conference, 
and  trial;  and 

(8)  any  other  matters  appropriate  in  the  circumstances  of  the  case. 

The  order  shall  issue  as  soon  as  practicable  but  in  any  event  within  90  days  after 
the  appearance  of  a  defendant  and  within  120  davs  after  the  complaint  has  been 
served  on  a  defendant.  A  schedule  shall  not  be  modified  except  upon  a  showing 
of  good  cause  and  bv  leave  of  the  district  judge  or,  when  authorized  bv  local  rule, 
by  a  magistrate  judge. 

(c)  Subjects  for  Consideration  at  Pretrial  Conferences.  At  anv  conference 
under  this  rule  consideration  mav  be  given,  and  the  court  may  take  appropriate 
action,  with  respect  to 

(1)  the  formulation  and  simplification  of  the  issues,  including  the 
elimination  of  frivolous  claims  or  defenses; 

(2)  the  necessity  or  desirability  of  amendments  to  the  pleadings; 

(3)  the  possibility  of  obtaining  admissions  of  fact  and  of  documents  which 
will  avoid  unnecessarv  proof,  stipulations  regarding  the  authenticity  of 
documents,  and  advance  rulings  from  the  court  on  the  admissibility  of  evidence; 

(4)  the  avoidance  of  unnecessarv  proof  and  of  cumulative  evidence,  and 
limitations  or  restrictions  on  the  use  of  testimony  under  Rule  702  of  the  Federal 
Rules  of  Evidence; 

(5)  the  appropriateness  and  timing  of  summary  adjudication  under  Rule  56; 

(6)  the  control  and  scheduling  of  discovery,  including  orders  affecting 
disclosures  and  discover.'  pursuant  to  Rule  26  and  Rules  29  through  37; 

(7)  the  identification  of  witnesses  and  documents,  the  need  and  schedule  for 
filing  and  exchanging  pretrial  briefs,  and  the  date  or  dates  for  further  conferences 
and  for  trial; 

(8)  the  advisabiiitv  of  referring  matters  to  a  magistrate  judge  or  master; 

(9)  settlement  and  the  use  of  special  procedures  to  assist  in  resolving  the 
dispute  when  authorized  by  statute  or  local  rule; 
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vt)  \°    iS    ^(u-^  >     (10)  the  form  and  substance  of  the  pretrial  order; 
\Jy       ,*x  (11)  the  disposition  of  pending  motions; 

^  '  (12)  the  need  for  adoptinejp^ciai4iiiK^dures  for  managing  potentially 

difficult  or  protracted  acfioTisThatrnay  involve  complex  issues,  multiple  parties, 
difficult  legal  questions,  or  unusual  proof  problems; 

(13)  an  order  for  a  separate  trial  pursuant  to  Rule  42(b)  with  respect  to  a 
claim,  counterclaim,  cross-claim,  or  third-parly  claim,  or  with  respect  to  any 
particular  issue  in  the  case; 

( 14)  an  order  directing  a  part)'  or  parties  to  present  evidence  early  in  the  trial 
with  respect  to  a  manageable  issue  that  could,  on  the  evidence,  be  the  basis  for  a 
judgment  as  a  matter  of  law  under  Rule  50(a)  or  a  judgment  on  partial  findings 
under  Rule  52(c); 

(15)  an  order  establishing  a  reasonable  limit  on  the  time  allowed  for 
presenting  evidence;  and 

(16)  such  other  matters  as  may  facilitate  the  just,  speedy,  and  inexpensive 
disposition  of  the  action. 

At  least  one  of  the  attorneys  for  each  part)'  participating  in  any  conference  before 
trial  shall  have  authority  to  enter  into  stipulations  and  to  make  admissions 
regarding  all  matters  that  the  participants  may  reasonably  anticipate  may  be 
discussed.  If  appropriate,  the  court  may  require  that  a  part}'  or  its  representative 
be  present  or  reasonably  available  by  telephone  in  order  to  consider  possible 
settlement  of  the  dispute. 

(d)  Final  Pretrial  Conference.  Any  final  pretrial  conference  shall  be  held  as 
close  to  the  time  of  trial  as  reasonable  under  the  circumstances.  The  participants 
at  any  such  conference  shall  formulate  a  plan  for  trial,  including  a  program  for 
facilitating  the  admission  of  evidence.  The  conference  shall  be  attended  by  at 
least  one  of  the  attorneys  who  will  conduct  the  trial  for  each  of  the  parties  and  by 
any  unrepresented  parties. 

VV)  d    p^oi*^      (e)  Pretrial  Orders.  After  any  conference  held  pursuant  to  this  rule,  an  order 
u\>a  ^^  <? .    shall  be  entered  reciting  the  action  taken.  This  order  shall  control  the  subsequent 
s^X^o  .    course  of  the  action  unless  modified  by  a  subsequent  order.  The  order  following 
'  ctfP    ^  a  ^na^  Prerrial  conference  shall  be  mndjfied.  nnk^to  preA^ejitjjiariifest  injustice- 

w^-     ^A  jf.  *\,  t   (f )  Sanctions.  If  a  party  or  party's  attorney  fails  to  obey  a  scheduling  or 

S*  ^  >  \jJ^ .^pretrial  order,  or  if  no  appearance  is  made  on  behalf  of  a  party  at  a  scheduling  or 

j>)    \v^    Jt*      pretrial  conference,  or  if  a  party  or  partv's  attornev  is  substantially  unprepared  to 

^\Q  participate  in  the  conference,  or  if  a  parts'  or  party's  attorney  fails  to  participate  in 

good  faith,  the  judge,  upon  motion  or  the  judge's  own  initiative,  may  make  such 

orders  with  regard  thereto  as  are  just,  and  among  others  any  of  the  orders 

provided  in  Rule  37(b)(2)(B)2_(C),  (D).  In  lieu  of  or  in  addition  to  any  other 

sanction,  the  judge  shall  require  the  part)-  or  the  attorney  representing  the  part) 

or  both  to  pay  the  reaiOjaahIe_e)cp_enses  incurred  because  of  any  noncompliance 
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with  this  rule,  including  attorney's  fees,  unless  the  judge  finds  that  the 
noncompliance  was  substantially  justified  or  that  other  circumstances  make  an 
award  of  expenses  unjust. 

As  amended  Apr.  28,  1983,  eff.  Aug.  1,  1983;  Mar.  2,  198",  eff.  Aug.  1,  1987; 
Apr.  22,  1993,  eff.  Dec.  1,  1993;  Apr.  12,  2006,  eff.  Dec.  1,  2006. 

Advisory  Committee  Notes,  1983  and  1993  Amendments 
1983  .amendments 

Introduction 

Rule  16  has  not  been  amended  since  the  Federal  Rules  were  promulgated  in 
1938.  In  man\  respects,  the  rule  has  been  a  success.  For  example,  there  is  evidence 
that  pretrial  conferences  may  improve  the  quality  of  justice  rendered  in  the  federal 
courts  by  sharpening  the  preparation  and  presentation  of  cases,  tending  to 
eliminate  trial  surprise,  and  improving,  as  well  as  facilitating,  the  settlement 
process.  See  6  Wright  &  Miller,  Federal  Practice  and  Procedure:  Civil  S 1 522 
(1971).  However,  in  other  respects  particularly  with  regard  to  case  management, 
the  rule  has  not  alwavs  been  as  helpful  as  it  might  have  been.  Thus  there  has  been 
a  widespread  feeling  that  amendment  is  necessary  to  encourage  pretrial 
management  that  meets  the  needs  of  modern  litigation.  See  Report  of  the 
National  Commission  for  the  Review  of  Antitrust  Laws  and  Procedures  i  1979 

Major  criticism  of  Rule  16  has  centered  on  the  fact  that  its  application  can 
result  in  over-regulation  of  some  cases  and  under-regulation  of  others.  In  simple, 
run-of-the-mill  cases,  attorneys  have  found  pretrial  requirements  burdensome.  It  is 
claimed  that  over-administration  leads  to  a  series  of  mini-trials  that  result  in  a  waste 
of  an  attorney's  time  and  needless  expense  to  a  client.  Pollack,  Pretrial  Procedures 
More  Effectively  Handled,  65  F.R.D.  4~5  19~4i.  This  is  especially  likely  to  be  true 
when  pretrial  proceedings  occur  long  before  trial.  At  the  other  end  of  the  spectrum, 
the  discretionary  character  of  Rule  16  and  its  orientation  toward  a  single 
conference  late  in  the  pretrial  process  has  led  to  under-administration  of  complex 
or  protracted  cases.  Without  judicial  guidance  beginning  shortly  after  institution, 
these  cases  often  become  mired  in  discover}-. 

Four  sources  of  criticism  of  pretrial  have  been  identified.  First,  conferences 
often  are  seen  as  a  mere  exchange  of  legalistic  contentions  without  an}-  real  analysis 
of  the  particular  case.  Second,  the  result  frequently  is  nothing  but  a  formal 
agreement  on  minutiae.  Third,  the  conferences  are  seen  as  unnecessary  and  time- 
consuming  in  cases  that  will  be  settled  before  trial.  Fourth,  the  meetings  can  be 
ceremonial  and  ritualistic,  having  little  effect  on  the  trial  and  being  of  minimal 
value,  particularly  when  the  attorneys  attending  the  sessions  are  not  the  ones  who 
will  tn  the  case  or  lack  authority  to  enter  into  binding  stipulations.  See  generally 
McCargo  v.  Hedrick.  545  F.2d  393  (4th  Cir.  1976);  Pollack,  Pretrial  Procedures 
More  Effectively  Handled,  65  F.R.D.  475  (1974);  Rosenberg,  The  Pretrial 
Conference  and  Effective  Justice  45  (1964). 

There  also  have  been  difficulties  with  the  pretrial  orders  that  issue  following 
Rule  16  conferences.  When  an  order  is  entered  far  in  advance  of  trial,  some  issues 
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may  not  be  properly  formulated.  Counsel  naturally  are  cautious  and  often  try  to 
preserve  as  many  options  as  possible.  If  the  judge  who  tries  the  case  did  not  conduct 
the  conference,  he  could  find  it  difficult  to  determine  exactly  what  was  agreed  to  at 
the  conference.  But  any  insistence  on  a  detailed  order  may  be  too  burdensome, 
depending  on  the  nature  or  posture  of  the  case. 

Given  the  significant  changes  in  federal  civil  litigation  since  1938  that  are  not 
reflected  in  Rule  16,  it  has  been  extensively  rewritten  and  expanded  to  meet  the 
challenges  of  modern  litigation.  Empirical  studies  reveal  that  when  a  trial  judge 
intervenes  personally  at  an  early  stage  to  assume  judicial  control  over  a  case  and  to 
schedule  dates  for  completion  by  the  parties  of  the  principal  pretrial  steps,  the  case 
is  disposed  of  by  settlement  or  trial  more  efficiently  and  with  less  cost  and  delay 
than  when  the  parties  are  left  to  their  own  devices.  Flanders,  Case  Management 
and  Court  Management  in  United  States  District  Courts  17,  Federal  Judicial 
Center  (1977).  Thus,  the  rule  mandates  a  pretrial  scheduling  order.  However, 
although  scheduling  and  pretrial  conferences  are  encouraged  in  appropriate  cases, 
they  are  not  mandated  .  .  . 

1993  AMENDMENTS 

Subdivision  (c).  The  primary  purposes  of  the  changes  in  subdivision  (c)  are 
to  call  attention  to  the  opportunities  for  structuring  of  trial  under  Rules  42,  50,  and 
52  and  to  eliminate  questions  that  have  occasionally  been  raised  regarding  the 
authority  of  the  court  to  make  appropriate  orders  designed  either  to  facilitate 
settlement  or  to  provide  for  an  efficient  and  economical  trial.  The  prefatory 
language  of  this  subdivision  is  revised  to  clarify  the  court's  power  to  enter 
appropriate  orders  at  a  conference  notwithstanding  the  objection  of  a  part}-.  Of 
course  settlement  is  dependent  upon  agreement  by  the  parties  and,  indeed,  a 
conference  is  most  effective  and  productive  when  the  parties  participate  in  a  spirit 
of  cooperation  and  mindful  of  their  responsibilities  under  Rule  1. 


IV.     Parties 

Rule  17.     Parties  Plaintiff  and  Defendant;  Capacity 

(a)  Real  Party  in  Interest.  Even'  action  shall  be  prosecuted  in  the  name  of 
the  real  part}-  in  interest.  An  executor,  administrator,  guardian,  bailee,  trustee  of 
an  express  trust,  a  party  with  whom  or  in  whose  name  a  contract  has  been  made 
for  the  benefit  of  another,  or  a  party  authorized  by  statute  may  sue  in  that 
person's  own  name  without  joining  the  part)'  for  whose  benefit  the  action  is 
brought;  and  when  a  statute  of  the  United  States  so  provides,  an  action  for  the 
use  or  benefit  of  another  shall  be  brought  in  the  name  of  the  United  States.  No 
action  shall  be  dismissed  on  the  ground  that  it  is  not  prosecuted  in  the  name  of 
the  real  party  in  interest  until  a  reasonable  time  has  been  allowed  after  objection 
for  ratification  of  commencement  of  the  action  bv,  or  joinder  or  substitution  of, 
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the  real  part}'  in  interest;  and  such  ratification,  joinder,  or  substitution  shall  have 
the  same  effect  as  if  the  action  had  been  commenced  in  the  name  of  the  real 
partv  in  interest. 

(b)  Capacity  to  Sue  or  Be  Sued.  The  capacity  of  an  individual,  other  than 
one  acting  in  a  representative  capacity,  to  sue  or  be  sued  shall  be  determined  bv 
the  law  of  the  individual's  domicile.  The  capacitv  of  a  corporation  to  sue  or  be 
sued  shall  be  determined  bv  the  law  under  which  it  was  organized.  In  all  other 
cases  capacity  to  sue  or  be  sued  shall  be  determined  by  the  law  of  the  state  in 
which  the  district  court  is  held,  except  ( 1 )  that  a  partnership  or  other 
unincorporated  association,  which  has  no  such  capacity  by  the  law  of  such 
state,  may  sue  or  be  sued  in  its  common  name  for  the  purpose  of  enforcing  for 
or  against  it  a  substantive  right  existing  under  the  Constitution  or  laws  of  the 
United  States,  and  (2)  that  the  capacity  of  a  receiver  appointed  bv  a  court  of  the 
United  States  to  sue  or  be  sued  in  a  court  of  the  United  States  is  governed  bv 
Title  28,  U.S.C.  $$754  and  959(a). 

(c)  Infants  or  Incompetent  Persons.  Whenever  an  infant  or  incompetent 
person  has  a  representative,  such  as  a  general  guardian,  committee,  conservator, 
or  other  like  fiduciarv,  the  representative  may  sue  or  defend  on  behalf  of  the 
infant  or  incompetent  person.  An  infant  or  incompetent  person  who  does  not 
have  a  dulv  appointed  representative  may  sue  bv  a  next  friend  or  by  a  guardian 
ad  litem.  The  court  shall  appoint  a  guardian  ad  litem  for  an  infant  or 
incompetent  person  not  otherwise  represented  in  an  action  or  shall  make  such 
other  order  as  it  deems  proper  for  the  protection  of  the  infant  or  incompetent 
person. 

As  amended  Dec.  27,  1946,  eff.  Mar.  19,  1948;  Dec.  29,  1948,  eff.  Oct.  20, 
1949;  Feb,  28,  1966,  eff.  July  1,  1966;  Mar.  2,  1987,  eff.  Aug.  1,  1987;  Apr.  25, 
1988,  eff.  Aug.  1,  1988;  Nov.  19,  1988,  Pub.  L.  100-690,  Tide  VII,  $7049,  102 
Stat.  4401. 


Advisory  Committee  Notes,  1966  Amendments 

[Amended  Rule  17(a)]  keeps  pace  with  the  law  as  it  is  actually  developing.  Modern 
decisions  are  inclined  to  be  lenient  when  an  honest  mistake  has  been  made  in 
choosing  the  parts'  in  whose  name  the  action  is  to  be  filed.  .  .  .  The  provision 
should  not  be  misunderstood  or  distorted.  It  is  intended  to  prevent  forfeiture  when 
determination  of  the  proper  part}  to  sue  is  difficult  or  when  an  understandable 
mistake  has  been  made.  It  does  not  mean,  for  example,  that,  following  an  airplane 
crash  in  which  all  aboard  were  killed,  an  action  may  be  filed  in  the  name  of  John 
Doe  (a  fictitious  person),  as  personal  representative  of  Richard  Roe  (another 
fictitious  person),  in  the  hope  that  at  a  later  time  the  attorney  filing  the  action  may 
substitute  the  real  name  of  the  real  personal  representative  of  a  real  victim,  and 
have  the  benefit  of  suspension  of  the  limitation  period. 
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Rule  18.     Joinder  of  Claims  and  Remedies     ,    \    s 
L^^Vi  <\P^  dW    f-8^    i.Ik    ^o    i^C^-H 

(a)  Joinder  of  Claims.  A  party  asserting  a  claim  to  relief  as  an  original 
claim,  counterclaim,  cross-claim,  or  third-party  claim,  mav  join,  either  as 
independent  or  as  alternate  claims,  as  many  claims,  legal,  equitable,  or  maritime, 
as  the  part}'  has  against  an  opposing  party. 

(b)  Joinder  of  Remedies;  Fraudulent  Conveyances.  Whenever  a  claim  is 
one  heretofore  cognizable  only  after  another  claim  has  been  prosecuted  to  a 
conclusion,  the  two  claims  may  be  joined  in  a  single  action;  but  the  court  shall 
grant  relief  in  that  action  only  in  accordance  with  the  relative  substantive  rights 
of  the  parties.  In  particular,  a  plaintiff  may  state  a  claim  for  money  and  a  claim  to 
have  set  aside  a  conveyance  fraudulent  as  to  that  plaintiff,  without  first  having 
obtained  a  judgment  establishing  the  claim  for  monev. 

As  amended  Feb.  28,  1966,  eff.  July  1,  1966;  Mar.  2,  1987,  eff.  Aug.  1,  1987. 


Advisory  Committee  Notes,  1966  Amendments 

The  liberal  policy  regarding  joinder  of  claims  in  the  pleadings  extends  to  cases 
with  multiple  parties.  However,  the  language  used  in  the  second  sentence  of 
Rule  18(a)  —  "if  the  requirements  of  Rules  19  [necessary  joinder  of  parties],  20 
[permissive  joinder  of  parties],  and  22  [interpleader]  are  satisfied"  —  has  led  some 
courts  to  infer  that  the  rules  regulating  joinder  of  parties  are  intended  to  earn-  back 
to  Rule  18(a)  and  to  impose  some  special  limits  on  joinder  of  claims  in  multi-partv 
cases.  In  particular,  Rule  20(a)  has  been  read  as  restricting  the  operation  of  Rule  1 8(a) 
in  certain  situations  in  which  a  number  of  parties  have  been  perrnissively  joined  in  an 
action.  In  Federal  Housing  Admr.  v.  Christianson,  26  F.  Supp.  419  (D.  Conn.  1939), 
the  indorsee  of  two  notes  sued  the  three  co-makers  of  one  note,  and  sought  to  join  in 
the  action  a  count  on  a  second  note  which  had  been  made  bv  two  of  the  three 
defendants.  There  was  no  doubt  about  the  proprietv  of  the  joinder  of  the  three 
parties  defendant,  for  a  right  to  relief  was  being  asserted  against  all  three  defendants 
which  arose  out  of  a  single  "transaction"  (the  first  note)  and  a  question  of  fact  or 
law  "common"  to  all  three  defendants  would  arise  in  the  action.  See  the  text  of 
Rule  20(a).  The  court,  however,  refused  to  allow  the  joinder  of  the  count  on  the 
second  note,  on  the  ground  that  this  right  to  relief,  assumed  to  arise  from  a  distinct 
transaction,  did  not  involve  a  question  common  to  all  the  defendants  but  only  two 
of  them.  .  .  . 

If  the  court's  view  is  followed,  it  becomes  necessarv  to  enter  at  the  pleading 
stage  into  speculations  about  the  exact  relation  between  the  claim  sought  to  be 
joined  against  fewer  than  all  the  defendants  properly  joined  in  the  action,  and  the 
claims  asserted  against  all  the  defendants.  .  .  .  Thus  if  it  could  be  found  in  the 
Christianson  situation  that  the  claim  on  the  second  note  arose  out  of  the  same 
transaction  as  the  claim  on  the  first  or  out  of  a  transaction  forming  part  of  a 
"series,"  and  that  any  question  of  fact  or  law  with  respect  to  the  second  note  also 
arose  with  regard  to  the  first,  it  would  be  held  that  the  claim  on  the  second  note 
could  be  joined  in  the  complaint.  .  .  .  Such  pleading  niceties  provide  a  basis  for 
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delaying  and  wasteful  maneuver.  It  is  more  compatible  with  the  design  of  the  rules 
to  allow  the  claim  to  be  joined  in  the  pleading,  leaving  the  question  of  possible 
separate  trial  of  that  claim  to  be  later  decided.  .  .  . 

Rule  18(a)  is  now  amended  not  onlv  to  overcome  the  Christianson  decision 
and  similar  authority,  but  also  to  state  clearlv,  as  a  comprehensive  proposition,  that 
a  part\-  asserting  a  claim  (an  original  claim,  counterclaim,  cross-claim,  or  third- 
party  claim)  may  join  as  many  claims  as  he  has  against  an  opposing  parts.  .  .  . 

It  is  emphasized  that  amended  Rule  18(a)  deals  only  with  pleading.  As 
already  indicated,  a  claim  properly  joined  as  a  matter  of  pleading  need  not  be 
proceeded  with  together  with  the  other  claims  if  fairness  or  convenience  justifies 
separate  treatment.  .  .  . 

Free  joinder  of  claims  and  remedies  is  one  of  the  basic  purposes  of 
unification  of  the  admiralty  and  civil  procedure.  The  amendment  accordingly 
provides  for  the  inclusion  in  the  rule  of  maritime  claims  as  well  as  those  which  are 
legal  and  equitable  in  character.  . 

Rule  19.     Joinder  of  Persons  Needed  for  Just  Adjudication  ->,  T^r    n^  ^  ,0=^ 
l^fi^^t     6*rV«*i    (S^^L  *Wtowu),/fc5    (;<&)  ^cX   V^r.  S^D^ 

(a)  Persons  to  Be  Joined  If  Feasible.  A  person  who  is  subject  to  service  of  .      > -3    ,   ^t> 
process  and  whose  joinder  will  not  deprive  the  court  of  jurisdiction  over  the  v  .>\  ^\7^\ 
subject  matter  of  the  action  shall  be  joined  as  a  part)'  in  the  action  if  ( \)  in  the  ,  ,  v\  .      .^  * 
person's  absence^xQni2lgte  reHeX--caft«e^--be--accorrJed  among  those  already  J  .  r  )    >-  -A 
parties,  or  (2)  the  person  claims  an  interest  relating  to  the  subject  of  the  action  '  y:^c  °v  ^      2* 
and  is  so  situated  that  the  disposition  of  the  action  in  the  person's  ahsenre  rpqy    »^»j  '    .  J*  ° 

(i)  as  a  practical  matter  imgair  or  impede  the  person's  ability  to  protect  that  ,,^11^ 
interest  or  (ii)  leave  any  of  the  persons  already  parties  subject  to  a  substantial  jjsjc 
of  incurring  double,  multiple,  or  otherwise  inconsistent  obligations  bv  reason  of 
the  claimed  interest.  If  the  person  has  not  been  so  joined,  the  court  shall  order 
that  the  person  be  made  a  partv.  If  the  person  should  join  as  a  plaintiff  but  refuses 
to  do  so,  the  person  may  be  made  a  defendant,  or,  in  a  proper  case,  an 
involuntarv  plaintiff.  If  the  joined  partv  objects  to  venue  and  joinder  of  that  parts- 
would  render  the  venue  of  the  action  improper,  that  part)-  shall  be  dismissed 
from  the  action. 

(b)  Determination  by  Court  Whenever  Joinder  Not  Feasible.  If  a  person  '     1 
as  described  in  subdivision  (a)(l)-(2)  hereof  cannot  be  made  a  party,  the  court 

shall  determine  whether  in  equity-  and  good  conscience  the  action  should 
proceed  among  the  parties  before  it,  or  should  be  dismissed,  the  absentjerson 
being  thus  regarded  as  indispensable.  The  factors  to  be  considered  by  the  court 
include:  first,  to  what  extent  a  judgment  rendered  in  the  person's  absence  might 
be  prejudicial  to  the  person  or  those  ahead)-  parties;  secojid,  the  extent  to  which, 
by  protective  provisions  in  the  judgment,  by  the  shaping  of  relief,  or  other 
measures,  the  prejudice  can  be  lessened  or  avoided;  third,  whether  a  judgment 
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rendered  in  the  person's  absence  will  be  adequate;  fourth,  whether  the  plaintiff 
will  have  an  adequate  remedv  if  the  action  is  dismissed  for  nonjoinder. 

(c)  Pleading  Reasons  for  Nonjoinder.  A  pleading  asserting  a  claim  for  relief 
shall  state  the  names,  if  known  to  the  pleader,  of  any  persons  as  described  in 
subdivision  (a)(l)-(2)  hereof  who  are  not  joined,  and  the  reasons  why  they  are  not 
joined. 

(d)  Exception  of  Class  Actions.  This  rule  is  subject  to  the  provisions  of 
Rule  23. 

As  amended  Feb.  28,  1966,  eff.  July  1,  1966;  Mar.  2.  198",  eff.  Aug.  1,  1987. 


Advisory  Committee  Notes,  1966  .Amendments  . . . 

The  Amended  Rule 

New  subdivision  (a)  defines  the  persons  whose  joinder  in  the  action  is 
desirable.  Clause  (1)  stresses  the  desirability  of  joining  those  persons  in  whose 
absence  the  court  would  be  obliged  to  grant  partial  or  "hollow"  rather  than 
complete  relief  to  the  parties  before  the  court.  The  interests  that  are  being 
furthered  here  are  not  only  those  of  the  parties,  but  also  that  of  the  public  in 
avoiding  repeated  lawsuits  on  the  same  essential  subject  matter.  Clause  (2)  (i) 
recognizes  the  importance  of  protecting  the  person  whose  joinder  is  in  question 
against  the  practical  prejudice  to  him  which  mav  arise  through  a  disposition  of  the 
action  in  his  absence.  Clause  2)  n  recognizes  the  need  for  considering  whether  a 
part}  may  be  left,  after  the  adjudication,  in  a  position  where  a  person  not  joined 
can  subject  him  to  a  double  or  otherwise  inconsistent  liabilitv.  See  Reed,  55  Mich. 
L.  Rev.  at  330,  338;  Note,  65  Han.  L.  Rev.  at  1052-5";  Developments  in  the  Law, 
71  Han.  L.  Rev.  at  881-85. 

The  subdivision  (a)  definition  of  persons  to  be  joined  is  not  couched  in  terms 
of  the  abstract  nature  of  their  interests  —  "joint,"  "united,"  "separable,"  or  the  like. 
See  N.Y.  Temporary  Comm.  on  Courts,  First  Preliminary  Report,  [Legis.  Doc. 
1957;]  Developments  in  the  Law.  supra,  at  880.  It  should  be  noted  particularly, 
how  ever,  that  the  description  is  not  at  variance  with  the  settled  authorities  holding 
that  a  tortfeasor  with  the  usual  "joint-and-several"  liabilitv  is  merely  a  permissive 
part)  to  an  action  against  another  with  like  liability.  See  3  Moore's  Federal 
Practice,  \2153  (2d  ed.  1963);  2  Barron  &  Holtzoff.  Federal  Practice  &  Procedure 
S  5 1 3.8  (Wright  ed.  1961 ).  Joinder  of  these  tortfeasors  continues  to  be  regulated  by 
Rule  20;  compare  Rule  14  on  third-party  practice. 

If  a  person  as  described  in  subdivision  a  1  -  2  i  is  amenable  to  senice  of 
process  and  his  joinder  would  not  deprive  the  court  of  jurisdiction  in  the  sense  of 
competence  over  the  action,  he  should  be  joined  as  a  part);  and  if  he  has  not  been 
joined,  the  court  should  order  him  to  be  brought  into  the  action.  If  a  part)  joined 
has  a  valid  objection  to  the  venue  and  chooses  to  assert  it,  he  will  be  dismissed  from 
the  action. 
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Subdivision  (b).  When  a  person  as  described  in  subdivision  (a)(l)-(2)  cannot 
be  made  a  part}',  the  court  is  to  determine  whether  in  equity  and  good  conscience 
the  action  should  proceed  among  the  parties  already  before  it,  or  should  be 
dismissed.  That  this  decision  is  to  be  made  in  the  light  of  pragmatic  considerations 
has  often  been  acknowledged  by  the  courts.  See  Roos  v.  Texas  Co.,  23  F.2d  171 
(2d  Cir.  1927),  cert,  denied,  277  U.S.  587  (1928);  Nites-Bement-Pond  Co.  v.  Iron 
Moulders'  Union,  254  U.S.  77,  80  (1920).  The  subdivision  sets  out  four  relevant 
considerations  drawn  from  the  experience  revealed  in  the  decided  cases.  The 
factors  are  to  a  certain  extent  overlapping,  and  they  are  not  intended  to  exclude 
other  considerations  which  may  be  applicable  in  particular  situations. 

The  first  factor  brings  in  a  consideration  of  what  a  judgment  in  the  action 
would  mean  to  the  absentee.  Would  the  absentee  be  adversely  affected  in  a 
practical  sense,  and  if  so,  would  the  prejudice  be  immediate  and  serious,  or  remote 
and  minor?  The  possible  collateral  consequences  of  the  judgment  upon  the  parties 
alreadv  joined  are  also  to  be  appraised.  Would  any  part)'  be  exposed  to  a  fresh 
action  by  the  absentee,  and  if  so,  how  serious  is  the  threat?  See  the  elaborate 
discussion  in  Reed,  supra;  cf.  A.  L.  Smith  Iron  Co.  v.  Dickson,  141  F.2d  3  (2d  Cir. 
1944);  Caldwell  Mfg.  Co.  v.  Unique  Balance  Co.,  18  F.R.D.  258  (S.D.N.Y  1955). 

The  second  factor  calls  attention  to  the  measures  by  which  prejudice  may  be 
averted  or  lessened.  The  "shaping  of  relief  is  a  familiar  expedient  to  this  end.  See 
e.g.,  the  award  of  money  damages  in  lieu  of  specific  relief  where  the  latter  might 
affect  an  absentee  adversely.  Ward  v.  Deavers,  203  F.2d  72  (D.C.  Cir.  1953);  Miller 
&  Lux,  Inc.  v.  Nickel,  141  F.  Supp.  41  (N.D.  Calif.  1956).  On  the  use  of  "protective 
provisions,"  see  Roos  v.  Texas  Co.,  supra;  Atwood  v.  Rhode  Island  Hosp.  Trust  Co., 
275  Fed.  513,  519  (1st  Cir.  1921),  cert,  denied,  257  U.S.  661  ( 1922);  cf.  Stumpf  v. 
Fidelity  Gas  Co.,  294  F.2d  886  (9th  Cir.  1961);  and  the  general  statement  in 
National  Licorice  Co.  v.  Labor  Board,  309  U.S.  350,  363  (1940). 

Sometimes  the  party  is  himself  able  to  take  measures  to  avoid  prejudice.  Thus 
a  defendant  faced  with  a  prospect  of  a  second  suit  by  an  absentee  may  be  in  a 
position  to  bring  the  latter  into  the  action  bv  defensive  interpleader.  See  Hudson  v. 
Newell,  172  F.2d  848,  852,  mod.,  176  F.2d  546  (5th  Cir.  1949);  Gauss  v.  Kirk, 
F.2d  83,  86  (D.C.  Cir.  1952);  Abel  v.  Brayton  Flying  Service,  Inc.,  248  F.2d  713, 
716  (5th  Cir.  1957)  (suggestion  of  possibility  of  counterclaim  under  Rule  13(h)); 
cf.  Parker  Rust-Proof  Co.  v.  Western  Union  Tel.  Co.,  105  F.2d  976  (2d  Cir.  1939), 
cert,  denied,  308  U.S.  597  (1939).  So  also  the  absentee  may  sometimes  be  able  to 
avert  prejudice  to  himself  by  voluntarily  appearing  in  the  action  or  intervening  on 
an  ancillary  basis.  See  Developments  in  the  Law,  supra,  71  Harv.  L.  Rev.  at  882; 
Annot.,  Intervention  or  Subsequent  Joinder  of  Parties  as  Affecting  Jurisdiction  of 
Federal  Court  Based  on  Diversity  of  Citizenship,  134  A.L.R.  335  (1941);  Johnson 
v.  Middleton,  175  F.2d  535  (7th  Cir.  1949);  Kentucky  Nat.  Gas  Corp.  v.  Duggins, 
165  F.2d  1011  (6th  Cir.  1948);  McComb  v.  McCormack,  159  F.2d  219  (5th  Cir. 
1947).  The  court  should  consider  whether  this,  in  turn,  would  impose  undue 
hardship  on  the  absentee.  (For  the  possibility  of  the  court's  informing  an  absentee 
of  the  pendency  of  the  action,  see  comment  under  subdivision  (c)  below.) 

The  third  factor  —  whether  an  "adequate"  judgment  can  be  rendered  in  the 
absence  of  a  given  person  —  calls  attention  to  the  extent  of  the  relief  that  can  be 
accorded  among  the  parties  joined.  It  mashes  with  the  other  factors,  especially  the 
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"shaping  of  relief  mentioned  under  the  second  factor.  Cf.  Kroese  v.  General  Steel 
Castings  Corp.,  179  F.2d  760  (3d  Cir.  1949),  cert,  denied,  339  U.S.  983  (1950). 

The  fourth  factor,  looking  to  the  practical  effects  of  a  dismissal,  indicates  that 
the  court  should  consider  whether  there  is  any  assurance  that  the  plaintiff,  if 
dismissed,  could  sue  effectively  in  another  forum  where  better  joinder  would  be 
possible.  See  Fitzgerald  v.  Havnes,  241  F.2d  417,  420  (3d  Cir.  1957);  Fouke  v. 
Schenewerk,  197  F.2d  234,  236  (5th  Cir.  1952);  cf.  Warfield  v.  Marks,  190  F.2d 
178  (5th  Cir.  1951). 

The  subdivision  uses  the  word  "indispensable"  only  in  a  conclusorv  sense, 
that  is,  a  person  is  "regarded  as  indispensable"  when  he  cannot  be  made  a  party 
and,  upon  consideration  of  the  factors  above-mentioned,  it  is  determined  that  in 
his  absence  it  would  be  preferable  to  dismiss  the  action,  rather  than  to  retain  it. 

A  person  may  be  added  as  a  party  at  any  stage  of  the  action  on  motion  or  on 
the  court's  initiative  (see  Rule  21 );  and  a  motion  to  dismiss,  on  the  ground  that  a 
person  has  not  been  joined  and  justice  requires  that  the  action  should  not  proceed 
in  his  absence,  may  be  made  as  late  as  the  trial  on  the  merits  (see  Rule  12(h)  (2),  as 
amended;  cf.  Rule  12(b)  (7),  as  amended).  However,  when  the  moving  party  is 
seeking  dismissal  in  order  to  protect  himself  against  a  later  suit  by  the  absent  person 
(subdivision  (a)  (2)  (ii)),  and  is  not  seeking  vicariously  to  protect  the  absent  person 
against  a  prejudicial  judgment  (subdivision  (a)  (2)  (i)),  his  undue  delay  in  making 
the  motion  can  properly  be  counted  against  him  as  a  reason  for  denving  the 
motion.  A  joinder  question  should  be  decided  with  reasonable  promptness,  but 
decision  may  properly  be  deferred  if  adequate  information  is  not  available  at  the 
time.  Thus  the  relationship  of  an  absent  person  to  the  action,  and  the  practical 
effects  of  an  adjudication  upon  him  and  others,  may  not  be  sufficiently  revealed  at 
the  pleading  stage;  in  such  a  case  it  would  be  appropriate  to  defer  decision  until  the 
action  was  further  advanced.  Cf.  Rule  12(d).  .  .  . 

/^iyf  Subdivision  (c)  parallels  the  predecessor  subdivision  (c)  of  Rule  19.  In  some 

situations  it  may  be  desirable  to  advise  a  person  who  has  not  been  joined  of  the  fact 
that  the  action  is  pending,  and  in  particular  cases  the  court  in  its  discretion  mav 
itself  convev  this  information  bv  directing  a  letter  or  other  informal  notice  to  the 

absentee.  .flt^    KjC*.     <t*<"»^ 

Rule  20.     Permissive  Joinder  of  Parties  £T).v ■-.«<*   /  ■■      rn^s-  oQ[  lj  't  <*s 

(a)  Permissive  Joinder.  All  persons  may  join  in  one  action  ajjlaintiffs  if 
they  assert  any  right  to  reliefjointlv,  severally,  or  in  the  alternative  in  respect  of  or 
arising  out  of  the  same  transaction,  occurrence,  or^  series  of  transactions  or 
occurrences  and  if  any  question  of  law  or  facTcommon  to  all  these  persons  will 
arise  in  the  action.  All  persons  (and  any  vessel,  cargo  or  other  property  subject  to 
admiralty  process  in  rem)  may  be  joined  in  one  action  as  defendants  if  there  is 
asserted  against  them  jointly^  severallv,  or  in  the  alternative,  any  right  to  relief  in 
respect  of  orYarising  out  of  the  same  transaction,  occurrence,  or  series  of 
transactions  or  occurrence!  and  if  any  question  of  law  or  fact  common  to  all 

"IT   -W\-*v     kp   \c^      110  cevn^W^h'^r. 
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defendants  will  arise  in  the  action.  A  plaintiff  or  defendant  need  not  be  interested 
in  obtaining  or  defending  against  all  the  relief  demanded.  Judgment  mav  be 
given  for  one  or  more  of  the  plaintiffs  according  to  their  respective  rights  to  relief, 
and  against  one  or  more  defendants  according  to  their  respective  liabilities. 

(b)  Separate  Trials.  The  court  may  make  such  orders  as  will  prevent  a  party 
from  being  embarrassed,  delayed,  or  put  to  expense  by  the  inclusion  of  a  party 
against  whom  the  part}'  asserts  no  claim  and  who  asserts  no  claim  against  the 
party,  and  may  order  separate  trials  or  make  other  orders  to  prevent  delav  or 
prejudice. 

As  amended  Feb.  28,  1966,  eff.  July  1,  1966;  Mar.  2,  1987,  eff.  Aug.  1,  1987. 


Rule  21.     Misjoinder  and  Nonjoinder  of  Parties 

Misjoinder  of  parties  is  not  ground  for  dismissal  of  an  action.  Parties  may  be 
dropped  or  added  bv  order  of  the  court  on  motion  of  any  party  or  of  its  own 
initiative  at  any  stage  of  the  action  and  on  such  terms  as  are  just.  Any  claim 
against  a  party  may  be  severed  and  proceeded  with  separately. 


Rule  22.     Interpleader 

(1)  Persons  having  claims  against  the  plaintiff  may  be  joined  as  defendants 
and  required  to  interplead  when  their  claims  are  such  that  the  plaintiff  is  or  may 
be  exposed  to  double  or  multiple  liability'.  It  is  not  ground  for  objection  to  the 
joinder  that  the  claims  of  the  several  claimants  or  the  titles  on  which  their  claims 
depend  do  not  have  a  common  origin  or  are  not  identical  but  are  adverse  to  and 
independent  of  one  another,  or  that  the  plaintiff  avers  that  the  plaintiff  is  not 
liable  in  whole  or  in  part  to  any  or  all  of  the  claimants.  A  defendant  exposed  to 
similar  liability  mav  obtain  such  interpleader  by  way  of  cross-claim  or 
counterclaim.  The  provisions  of  this  rule  supplement  and  do  not  in  any  way 
limit  the  joinder  of  parties  permitted  in  Rule  20. 

(2)  The  remedv  herein  provided  is  in  addition  to  and  in  no  way  supersedes 
or  limits  the  remedy  provided  by  Title  28,  U.S.C.  §§1335,  1397,  and  2361. 
Actions  under  those  provisions  shall  be  conducted  in  accordance  with  these  rules. 

As  amended  Dec.  29,  1948,  eff.  Oct.  20,  1949;  Mar.  2,  1987,  eff.  Aug.  1, 
1987.  X&)  «+Ui*»«**pl  (j) /d^^ro*,,  V  v}  £M  ,vi>  (3 

Q)  Tufcc*  Irhf 
Rule  23.     Class  Actions  ,_.  a  ^         .    .  Sr^ 

(a)  Prerequisites  to  a  Class  Action.  One  or  more  members  of  a  class  may 
sue  or  be  sued  as  representative  parties  on  behalf  of  all  only  if  ( 1 )  the  class  is  so 

§65^: 
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numerous  that  joinder  of  all  members  is  impracticable,  (2)  there  are  questions  of 
law  or  fact  common  to  the  class,  (3)  the  claims  or  defenses  of  the  representative 
parties  are  hpical  of  the  claims  or  defenses  of  the  class,  and  (4)  the  representative 
parties  will  fairlv  and  adequately  protect  the  interests  of  the  class. 

(b)  Class  Actions  Maintainable.  An  action  may  be  maintained  as  a  class 
action  if  the  prerequisites  of  subdivision  (a)  are  satisfied,  and  in  addition: 
NjUf/}  jrr°^vCLt  (1)  the  prosecution  of  separate  actions  bv  or  against  individual  members  of  t  _\ 

'  CLA*.  ^  the  class  would  create  a  risk  of^s^W/k1^    <*"*-  h>~K   6  rW  k*  *^?£*^ 

(A)  inconsistent  or  varying  adjudications  with  respect  to  individual 
members  of  the  class  which  would  establish  incompatible  standards  of 
conduct  for  the  party  opposing  the  class,  or 

(B)  adjudications  with  respect  to  individual  members  of  the  class  which 
would  as  a  practical  matter  be  dispositive  of  the  interests  of  the  other  members 
not  parties  to  the  adjudications  or  substantially  impair  or  impede  their  ability 
to  protect  their  interest;  or 

n  JL^     h       (2)  the  party  opposing  the  class  has  acted  or  refused  to  act  on  grounds 

.-    vA     o-W     generally  applicable  to  the  class,  thereby  making  appropriate  final  injunctive 

relief  or  corresponding  declaratory  relief  with  respect  to  the  class  as  a  whole;  or 

<Sl       (3)  the  court  finds  that  the  questions  of  law  or  fact  common  to  the  members 

-t<?7    >fP     °f  me  class  predominate  over  any  questions  affecting  only  individual  members, 

^^    MO     i   and  that  a  class  action  is  superior  to  other  available  methods  for  the  fair  and 
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cy        efficient  adjudication  of  the  controversy.  The  matters  pertinent  to  the  findings 

include:  (A)  the  interest  of  members  of  the  class  in  individually  controlling  the 

\c^yftf?  prosecution  or  defense  of  separate  actions;  (B)  the  extent  and  nature  of  any 

.  «A  -A^v»(*'0      litigation  concerning  the  controversv  alreadv  commenced  bv  or  against  members 

7  ^  \o>  of  the  class;  (C)  the  desirability  or  undesirabiliry  of  concentrating  the  litigation  of 

the  claims  in  the  particular  forum;  (D)  the  difficulties  likely  to  be  encountered  in 

the  management  of  a  class  action. 

(c)  Determining  by  Order  Whether  to  Certify  a  Class  Action;  Appointing 
Class  Counsel;  Notice  and  Membership  in  Class;  Judgment;  Multiple  Classes 
and  Subclasses. 

(1) 

(A)  When  a  person  sues  or  is  sued  as  a  representative  of  a  class,  the  court 
must  —  at  an  early  practicable  time  —  determine  by  order  whether  to  certify 
the  action  as  a  class  action. 

(B)  An  order  certifying  a  class  action  must  define  the  class  and  the  class 
claims,  issues,  or  defenses,  and  must  appoint  class  counsel  under  Rule  23(g). 

(C)  An  order  under  Rule  23(c)(1)  may  be  altered  or  amended  before  final 
judgment. 

(2) 

(A)  For  any  class  certified  under  Rule  23(b)(1)  or  (2),  the  court  may 
direct  appropriate  notice  to  the  class. 

{UrtiiT  5WWr  an*,  fw  y^   tr**s         "   *****"' 
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(B)  For  any  class  certified  under  Rule  23(b)(3_h  the  court  must  direct  to 
class  members  the  best  notice  practicable  under  the  circumstances,  including 
individual  notice  to  all  members  who  can  be  identitied  through  reasonable 
effort.  The  notice  must  concisely  and  clearly  state  in  plain,  easily  understood 
language: 

•  the  nature  of  the  action, 

•  the  definition  of  the  class  certified, 

•  the  class  claims,  issues,  or  defenses, 

•  that  a  class  member  may  enter  an  appearance  through  counsel  if  the 
member  so  desires, 

•  that  the  court  will  exclude  from  the  class  any  member  who  requests 
exclusion,  stating  when  and  how  members  may  elect  to  be  excluded, 
and 

•  the  binding  effect  of  a  class  judgment  on  class  members  under  Rule 
23(c)(3). 

(3)  The  judgment  in  an  action  maintained  as  a  class  action  under 
subdivision  (b)(1)  or  (b)(2),  whether  or  not  favorable  to  the  class,  shall  include 
and  describe  those  whom  the  court  finds  to  be  members  of  the  class.  The 
judgment  in  an  action  maintained  as  a  class  action  under  subdivision  (b)(3), 
whether  or  not  favorable  to  the  class,  shall  include  and  specif}-  or  describe 
those  to  whom  the  notice  provided  in  subdivision  (c)(2)  was  directed,  and  who 
have  not  requested  exclusion,  and  whom  the  court  finds  to  be  members  of 
the  class. 

(4)  When  appropriate  (A)  an  action  may  be  brought  or  maintained  as  a  class 
action  with  respect  to  particular  issues,  or  (B)  a  class  may  be  divided  into 
subclasses  and  each  subclass  treated  as  a  class,  and  the  provisions  of  this  rule  shall 
then  be  construed  and  applied  accordingly. 

(d)  Orders  in  Conduct  of  Actions.  In  the  conduct  of  actions  to  which  this 
rule  applies,  the  court  mav  make  appropriate  orders:  ( 1 )  determining  the  course  of 
proceedings  or  prescribing  measures  to  prevent  undue  repetition  or  complication 
in  the  presentation  of  evidence  or  argument;  (2)  requiring,  for  the  protection  of 
the  members  of  the  class  or  otherwise  for  the  fair  conduct  of  the  action,  that  notice 
be  given  in  such  manner  as  the  court  may  direct  to  some  or  all  of  the  members  of 
any  step  in  the  action,  or  of  the  proposed  extent  of  the  judgment,  or  of  the 
opportunity  of  members  to  signify  whether  they  consider  the  representation  fair 
and  adequate,  to  intervene  and  present  claims  or  defenses,  or  otherwise  to  come 
into  the  action;  (3)  imposing  conditions  on  the  representative  parties  or  on 
intervenors;  (4)  requiring  that  the  pleadings  be  amended  to  eliminate  therefrom 
allegations  as  to  representation  of  absent  persons,  and  that  the  action  proceed 
accordingly;  (5)  dealing  with  similar  procedural  matters.  The  orders  may  be 
combined  with  an  order  under  Rule  16,  and  may  be  altered  or  amended  as  may 
be  desirable  from  time  to  time.  ,  c  ,    *    ,  ,       . 
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ivuie  i.->  icucidi  ivuic: 

'  '  '  (e)  Settlement,  Voluntary  Dismissal,  or  Compromise. 

\      (1) 

^?         (A)  The  court  must  approve  any  settlement,  voluntary  dismissal,  or 

compromise  of  the  claims,  issues,  or  defenses  of  a  certified  class. 

(B)  The  court  must  direct  notice  in  a  reasonable  manner  to  all  class 
members  who  would  be  bound  by  a  proposed  settlement,  voluntan  dismissal, 
or  compromise. 

(C)  The  court  may  approve  a  settlement,  voluntary  dismissal,  or 
compromise  that  would  bind  class  members  onlv  after  a  hearing  and  on  finding 
that  the  settlement,  voluntan'  dismissal,  or  compromise  is  fair,  reasonable,  and 
adequate. 

(2)  The  parties  seeking  approval  of  a  settlement,  voluntan  dismissal,  or 
compromise  under  Rule  23(e)(1)  must  file  a  statement  identifying  any  agree- 
ment made  in  connection  with  the  proposed  settlement,  voluntan-  dismissal,  or 
compromise. 

(3)  In  an  action  previously  certified  as  a  class  action  under  Rule  23(b)(3), 
the  court  may  refuse  to  approve  a  settlement  unless  it  affords  a  new  opportunity 
to  request  exclusion  to  individual  class  members  who  had  an  earlier  opportunity 
to  request  exclusion  but  did  not  do  so. 

(4) 

A  Any  class  member  may  object  to  a  proposed  settlement,  voluntan 
dismissal,  or  compromise  that  requires  court  approval  under  Rule  23'  e    1    A 

i  B  An  objection  made  under  Rule  23(e)(4)(A)  mav  be  withdrawn  onlv 
with  the  court's  approval. 

(f)  Appeals.  A  court  of  appeals  may  in  its  discretion  permit  an  appeal  from 
An  order  of  a  district  court  granting  or  denving  class  action  certification  under 
this  rule  if  application  is  made  to  it  within  ten  davs  after  entrv  of  the  order.  An 
appeal  does  not  stav  proceedings  in  the  district  court  unless  the  district  judge  or 
the  court  of  appeals  so  orders. 

(g)  Class  Counsel. 

(J)  Appointing  Class  Counsel. 

(A)  Unless  a  statute  provides  othenvise,  a  court  that  certifies  a  class  must 
appoint  class  counsel. 
t-pJ-)     (B)  An  attorney  appointed  to  sene  as  class  counsel  must  fairly  and 
adequately  represent  the  interests  of  the  class. 
JL^^V  'Ci  In  appointing  class  counsel,  the  court 

( i )  must  consider: 

•  the  work  counsel  has  done  in  identifying  or  investigating  potential 
claims  in  the  action, 
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•  counsel's  experience  in  handling  class  actions,  other  complex 
litigation,  and  claims  of  the  tvpe  asserted  in  the  action,  , ,    ;  J 
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•  counsel's  knowledge  of  the  applicable  law,  and 

•  the  resources  counsel  will  commit  to  representing  the  class; 

(ii)  may  consider  any  other  matter  pertinent  to  counsel's  ability  to  fairlv 
and  adequately  represent  the  interests  of  the  class; 

(iii)  may  direct  potential  class  counsel  to  provide  information  on  anv 
subject  pertinent  to  the  appointment  and  to  propose  terms  for  attornev  fees 
and  nontaxable  costs;  and 

(iv)  may  make  further  orders  in  connection  with  the  appointment. 

(2)  Appointment  Procedure. 

(A)  The  court  mav  designate  interim  counsel  to  act  on  behalf  of  the 
putative  class  before  determining  whether  to  certify  the  action  as  a  class  action. 

(B)  When  there  is  one  applicant  for  appointment  as  class  counsel,  the 
court  may  appoint  that  applicant  only  if  the  applicant  is  adequate  under  Rule 
23(g)(1)(B)  and  (C).  If  more  than  one  adequate  applicant  seeks  appointment 
as  class  counsel,  the  court  must  appoint  the  applicant  best  able  to  represent  the 
interests  of  the  class. 

(C)  The  order  appointing  class  counsel  may  include  provisions  about  the 
award  of  attorney  fees  or  nontaxable  costs  under  Rule  23(h). 

(h)  Attorney  Fees  Award.  In  an  action  certified  as  a  class  action,  the  court 
may  award  reasonable  attorney  fees  and  nontaxable  costs  authorized  by  law  or  by 
agreement  of  the  parties  as  follows: 

(J)  Motion  for  Award  of  Attorney  Fees.  A  claim  for  an  award  of  attornev 
fees  and  nontaxable  costs  must  be  made  by  motion  under  Rule  54(d)(2),  subject 
to  the  provisions  of  this  subdivision,  at  a  time  set  by  the  court.  Notice  of  the 
motion  must  be  served  on  all  parties  and,  for  motions  by  class  counsel,  directed 
to  class  members  in  a  reasonable  manner. 

(2)  Objections  to  Motion.  A  class  member,  or  a  party  from  whom  payment 
is  sought,  may  object  to  the  motion. 

(3)  Hearing  and  Findings.  The  court  may  hold  a  hearing  and  must  find  the 
facts  and  state  its  conclusions  of  law  on  the  motion  under  Rule  52(a). 

(4)  Reference  to  Special  Master  or  Magistrate  Judge.  The  court  may  refer 
issues  related  to  the  amount  of  the  award  to  a  special  master  or  to  a  magistrate 
judge  as  provided  in  Rule  54(d)(2)(D). 

As  amended  Feb.  28,  1966,  eff.  Julv  1,  1966;  Mar.  2,  1987,  eff.  Aug.  1,  1987; 
Apr.  24  1998,  eff.  Dec.  1,  1998;  Mar.  27,  2003,  eff.  Dec.  1,  2003. 

Admsory  Committee  Notes,  1966  Amendments 

The  amended  rule  describes  in  more  practical  terms  the  occasions  for  maintaining 
class  actions;  provides  that  all  class  actions  maintained  to  the  end  as  such  will  result 
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in  judgments  including  those  whom  the  court  finds  to  be  members  of  the  class, 
whether  or  not  the  judgment  is  favorable  to  the  class;  and  refers  to  the  measures 
which  can  be  taken  to  assure  the  fair  conduct  of  these  actions.  .  .  . 

Subdivision  (b)(1).  The  difficulties  which  would  be  likely  to  arise  if  resort 
were  had  to  separate  actions  by  or  against  the  individual  members  of  the  class  here 
furnish  the  reasons  for,  and  the  principal  key  to,  the  propriety  and  value  of  utilizing 
the  classaction  device.  The  considerations  stated  under  clauses  (A)  and  (B)  are 
comparable  to  certain  of  the  elements  which  define  the  persons  whose  joinder  in 
an  action  is  desirable  as  stated  in  Rule  19(a),  as  amended.  See  amended  Rule  19(a) 
(2)  (i)  and  (ii),  and  the  Advisory  Committee's  Note  thereto;  Hazard,  Indispensable 
Part}':  The  Historical  Origin  of  a  Procedural  Phantom,  61  Colum.  L.  Rev.  1254, 
1259-60  (1961);  cf.  3  Moore,  [Federal  Practice,]  «J223.08,  at  3435. 

Clause  (A):  One  person  may  have  rights  against,  or  be  under  duties  toward, 
numerous  persons  constituting  a  class,  and  be  so  positioned  that  conflicting  or 
varying  adjudications  in  lawsuits  with  individual  members  of  the  class  might 
establish  incompatible  standards  to  govern  his  conduct.  The  class  action  device  can 
be  used  effectively  to  obviate  the  actual  or  virtual  dilemma  which  would  thus 
confront  the  party  opposing  the  class.  The  matter  has  been  stated  thus:  "The  felt 
necessity  for  a  class  action  is  greatest  when  the  courts  are  called  upon  to  order  or 
sanction  the  alteration  of  the  status  quo  in  circumstances  such  that  a  large  number 
of  persons  are  in  a  position  to  call  on  a  single  person  to  alter  the  status  quo,  or  to 
complain  if  it  is  altered,  and  the  possibility  exists  that  [the]  actor  might  be  called 
upon  to  act  in  inconsistent  ways."  Louisell  &  Hazard,  Pleading  and  Procedure: 
State  and  Federal  719  (1962);  see  Supreme  Tribe  of  Ben-Hur  v.  Cauble,  255  U.S. 
356,  366-67  (1921).  To  illustrate:  Separate  actions  bv  individuals  against  a 
municipality  to  declare  a  bond  issue  invalid  or  condition  or  limit  it,  to  prevent  or 
limit  the  making  of  a  particular  appropriation  or  to  compel  or  invalidate  an 
assessment,  might  create  a  risk  of  inconsistent  or  varying  determinations.  In  the 
same  way,  individual  litigations  of  the  rights  and  duties  of  riparian  owners,  or  of 
landowners'  rights  and  duties  respecting  a  claimed  nuisance,  could  create  a 
possibility  of  incompatible  adjudications.  Actions  by  or  against  a  class  provide  a 
ready  and  fair  means  of  achieving  unitarv  adjudication. 

Clause  (B):  This  clause  takes  in  situations  where  the  judgment  in  a  nonclass 
action  by  or  against  an  individual  member  of  the  class,  while  not  technically 
concluding  the  other  members,  might  do  so  as  a  practical  matter.  The  vice  of  an 
individual  action  would  lie  in  the  fact  that  the  other  members  of  the  class,  thus 
practically  concluded,  would  have  had  no  representation  in  the  lawsuit.  In  an 
action  by  policy  holders  against  a  fraternal  benefit  association  attacking  a  financial 
reorganization  of  the  society,  it  would  hardly  have  been  practical,  if  indeed  it 
would  have  been  possible,  to  confine  the  effects  of  a  validation  of  the 
reorganization  to  the  individual  plaintiffs. 

In  various  situations  an  adjudication  as  to  one  or  more  members  of  the  class 
will  necessarily  or  probably  have  an  adverse  practical  effect  on  the  interests  of  other 
members  who  should  therefore  be  represented  in  the  lawsuit.  This  is  plainly  the 
case  when  claims  are  made  by  numerous  persons  against  a  fund  insufficient  to 
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satisfy  all  claims.  A  class  action  by  or  against  representative  members  to  settle  the 
validity  of  the  claims  as  a  whole,  or  in  groups,  followed  by  separate  proof  of 
the  amount  of  each  valid  claim  and  proportionate  distribution  of  the  fund,  meets 
the  problem. 

Subdivision  (b)(2).  This  subdivision  is  intended  to  reach  situations  where  a 
part)'  has  taken  action  or  refused  to  take  action  with  respect  to  a  class,  and  final 
relief  of  an  injunctive  nature  or  of  a  corresponding  declarator)'  nature,  settling  the 
legality  of  the  behavior  with  respect  to  the  class  as  a  whole,  is  appropriate. 
Delcaratory  relief  "corresponds"  to  injunctive  relief  when  as  a  practical  matter  it 
affords  injunctive  relief  or  serves  as  a  basis  for  later  injunctive  relief.  The 
subdivision  does  not  extend  to  cases  in  which  the  appropriate  final  relief  relates 
exclusively  or  predominantly  to  money  damages.  Action  or  inaction  is  directed  to  a 
class  within  the  meaning  of  this  subdivision  even  if  it  has  taken  effect  or  is 
threatened  only  as  to  one  or  a  few  members  of  the  class,  provided  it  is  based  on 
grounds  which  have  general  application  to  the  class. 

Illustrative  are  various  actions  in  the  civil-rights  field  where  a  part)'  is  charged 
with  discriminating  unlawfully  against  a  class,  usually  one  whose  members  are 
incapable  of  specific  enumeration.  Subdivision  (b)(2)  is  not  limited  to  civil-rights 
cases.  Thus  an  action  looking  to  specific  or  declarator)'  relief  could  be  brought  bv  a 
numerous  class  of  purchasers,  say  retailers  of  a  given  description,  against  a  seller 
alleged  to  have  undertaken  to  sell  to  that  class  at  prices  higher  than  those  set  for 
other  purchasers,  say  retailers  of  another  description,  when  the  applicable  law 
forbids  such  a  pricing  differential.  So  also  a  patentee  of  a  machine,  charged  with 
selling  or  licensing  the  machine  on  condition  that  purchasers  or  licensees  also 
purchase  or  obtain  licenses  to  use  an  ancillary  unpatented  machine,  could  be  sued 
on  a  class  basis  by  a  numerous  group  of  purchasers  or  licensees,  or  by  a  numerous 
group  of  competing  sellers  or  licensors  of  the  unpatented  machine,  to  test  the 
legality  of  the  "tying"  condition. 

Subdivision  (b)(3).  In  the  situations  to  which  this  subdivision  relates,  class- 
action  treatment  is  not  as  clearly  called  for  as  in  those  described  above,  but  it  may 
nevertheless  be  convenient  and  desirable  depending  upon  the  particular  facts. 
Subdivision  (b)(3)  encompasses  those  cases  in  which  a  class  action  would  achieve 
economies  of  time,  effort,  and  expense,  and  promote  uniformity  of  decision  as  to 
persons  similarly  situated,  without  sacrificing  procedural  fairness  or  bringing  about 
other  undesirable  results.  Cf.  Chafee,  [Some  Problems  of  Equity  201  (1950).] 

The  court  is  required  to  find,  as  a  condition  of  holding  that  a  class  action  may- 
be maintained  under  this  subdivision,  that  the  questions  common  to  the  class 
predominate  over  the  questions  affecting  individual  members.  It  is  only  where  this 
predominance  exists  that  economies  can  be  achieved  by  means  of  the  class-action 
device.  In  this  view,  a  fraud  perpetrated  on  numerous  persons  by  the  use  of  similar 
misrepresentations  may  be  an  appealing  situation  for  a  class  action,  and  it  may 
remain  so  despite  the  need,  if  liability  is  found,  for  separate  determination  of  the 
damages  suffered  by  individuals  within  the  class.  On  the  other  hand,  although 
having  some  common  core,  a  fraud  case  may  be  unsuited  for  treatment  as  a  class 
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action  if  there  was  material  variation  in  the  representations  made  or  in  the  kinds  of 
degrees  of  reliance  bv  the  persons  to  whom  they  were  addressed.  .  .  . 

That  common  questions  predominate  is  not  itself  sufficient  to  justify  a  class 
action  under  subdivision  (b)(3),  for  another  method  of  handling  the  litigious 
situation  mav  be  available  which  has  greater  practical  advantages.  .  .  . 

Factors  (A)-(D)  are  listed,  non-exhaustively,  as  pertinent  to  the  findings.  The 
court  is  to  consider  the  interests  of  individual  members  of  the  class  in  controlling 
their  own  litigations  and  earning  them  on  as  thev  see  fit. 

In  this  connection  the  court  should  inform  itself  of  anv  litigation  actuallv 
pending  bv  or  against  the  individuals.  The  interests  of  individuals  in  conducting 
separate  lawsuits  may  be  so  strong  as  to  call  for  denial  of  a  class  action.  On  the  other 
hand,  these  interests  may  be  theoretic  rather  than  practical:  the  class  may  have  a 
high  degree  of  cohesion  and  prosecution  of  the  action  through  representatives 
would  be  quite  unobjectionable,  or  the  amounts  at  stake  for  individuals  may  be  so 
small  that  separate  suits  would  be  impracticable.  The  burden  that  separate  suits 
would  impose  on  the  party  opposing  the  class,  or  upon  the  court  calendars,  mav  also 
fairly  be  considered. 

Also  pertinent  is  the  question  of  the  desirabilitv  of  concentrating  the  trial  of  the 
claims  in  the  particular  forum  by  means  of  a  class  action,  in  contrast  to  allowing  the 
claims  to  be  litigated  separately  in  forums  to  which  thev  would  ordinarily  be  brought. 
Finally,  the  court  should  consider  the  problems  of  management  which  are  likelv  to 
arise  in  the  conduct  of  a  class  action. 


Advisory  Committee  Notes,  2003  Amendments 

Subdivision  (c).  Subdivision  (c)  is  amended  in  several  respects.  The 
requirement  that  the  court  determine  whether  to  certify  a  class  "as  soon  as 
practicable  after  commencement  of  an  action"  is  replaced  by  requiring  determination 
"at  an  earlv  practicable  time."  The  notice  provisions  are  substantially  revised. 

Paragraph  (1).  Subdivision  (c)(1)(A)  is  changed  to  require  that  the 
determination  whether  to  certify  a  class  be  made  "at  an  early  practicable  time." 
The  "as  soon  as  practicable"  exaction  neither  reflects  prevailing  practice  nor  captures 
the  many  valid  reasons  that  mav  justift  deferring  the  initial  certification  decision.  .  .  . 

Paragraph  (2).  The  first  change  made  in  Rule  23(c)(2)  is  to  call  attention  to 
the  court's  authority  —  alreadv  established  in  part  bv  Rule  23(d)(2)  —  to  direct 
notice  of  certification  to  a  Rule  23(b)(  1 )  or  (b)(2)  class.  The  present  rule  expressly 
requires  notice  only  in  actions  certified  under  Rule  23(b)(3).  Members  of  classes 
certified  under  Rules  23(b)(1)  or  (b)(2)  have  interests  that  may  deserve  protection 
by  notice. 

The  authority  to  direct  notice  to  class  members  in  a  ibiili  or  (b)(2)  class 
action  should  be  exercised  with  care.  For  several  reasons,  there  mav  be  less  need  for 
notice  than  in  a  (b)(3)  class  action.  There  is  no  right  to  request  exclusion  from  a 
or  (b)(2)  class.  The  characteristics  of  the  class  may  reduce  the  need  for 
formal  notice.  The  cost  of  providing  notice,  moreover,  could  easily  cripple  actions 
that  do  not  seek  damages.  The  court  mav  decide  not  to  direct  notice  after  balancing 
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the  risk  that  notice  costs  may  deter  the  pursuit  of  class  relief  against  the  benefits  of 
notice.  .  .  . 

Subdivision  (e).  Subdivision  (e)  is  amended  to  strengthen  the  process  of 
reviewing  proposed  class-action  settlements.  Settlement  may  be  a  desirable  means 
of  resolving  a  class  action.  But  court  review  and  approval  are  essential  to  assure 
adequate  representation  of  class  members  who  have  not  participated  in  shaping  the 
settlement. 

Paragraph  (I).  Subdivision  (e)(1)(A)  expressly  recognizes  the  power  of  a  class 
representative  to  settle  class  claims,  issues,  or  defenses.  .  .  . 

Subdivision  (e)(1)(C)  states  the  standard  for  approving  a  proposed  settlement 
that  would  bind  class  members.  The  settlement  must  be  fair,  reasonable,  and 
adequate.  A  helpful  review  of  many  factors  that  may  deserve  consideration  is 
provided  by  In  re:  Prudential  Ins.  Co.  America  Sales  Practice  Litigation  Agent 
Actions,  148  F.3d  283,  316-324  (3d  Cir.  1998).  Further  guidance  can  be  found  in 
the  Manual  for  Complex  Litigation.  The  court  must  make  findings  that  support  the 
conclusion  that  the  settlement  is  fair,  reasonable,  and  adequate.  The  findings  must 
be  set  out  in  sufficient  detail  to  explain  to  class  members  and  the  appellate  court 
the  factors  that  bear  on  applying  the  standard.  Settlement  review  also  mav  provide 
an  occasion  to  review  the  cogency  of  the  initial  class  definition.  The  terms  of  the 
settlement  themselves,  or  objections,  may  reveal  divergent  interests  of  class 
members  and  demonstrate  the  need  to  redefine  the  class  or  to  designate  subclasses. 
Redefinition  of  a  class  certified  under  Rule  23(b)(3)  may  require  notice  to  new 
class  members  under  Rule  23(c)(2)(B).  See  Rule  23(c)(1)(C). 

Paragraph  (2).  Subdivision  (e)(2)  requires  parties  seeking  approval  of  a  settle- 
ment, voluntary  dismissal,  or  compromise  under  Rule  23(e)(1)  to  file  a  statement 
identifying  any  agreement  made  in  connection  with  the  settlement.  This  provision 
does  not  change  the  basic  requirement  that  the  parties  disclose  all  terms  of  the 
settlement  or  compromise  that  the  court  must  approve  under  Rule  23(e)(1).  It  aims 
instead  at  related  undertakings  that,  although  seemingly  separate,  may  have  influenced 
the  terms  of  the  settlement  bv  trading  away  possible  advantages  for  the  class  in  return 
for  advantages  for  others.  Doubts  should  be  resolved  in  favor  of  identification.  .  .  . 

Paragraph  (3).  .  .  .  Rule  23(e)(3)  authorizes  the  court  to  refuse  to  approve  a 
settlement  unless  the  settlement  affords  a  new  opportunity-  to  elect  exclusion  in  a 
case  that  settles  after  a  certification  decision  if  the  earlier  opportunity  to  elect 
exclusion  provided  with  the  certification  notice  has  expired  by  the  time  of  the 
settlement  notice.  A  decision  to  remain  in  the  class  is  likely  to  be  more  carefully 
considered  and  is  better  informed  when  settlement  terms  are  known. 

The  opportunity  to  request  exclusion  from  a  proposed  settlement  is  limited  to 
members  of  a  (b)(3)  class.  Exclusion  may  be  requested  only  by  individual  class 
members;  no  class  member  may  purport  to  opt  out  other  class  members  by  way  of 
another  class  action.  .  .  . 

Subdivision  (g).  Subdivision  (g)  is  new.  It  responds  to  the  reality  that  the 
selection  and  activity  of  class  counsel  are  often  critically  important  to  the  successful 


65 


Rule  23  Federal  Rules  of  Civil  Procedure 

handling  of  a  class  action.  Until  now,  courts  have  scrutinized  proposed  class 
counsel  as  well  as  the  class  representative  under  Rule  23(a)(4).  This  experience  has 
recognized  the  importance  of  judicial  evaluation  of  the  proposed  lawyer  for  the 
class,  and  this  new  subdivision  builds  on  that  experience  rather  than  introducing 
an  entirelv  new  element  into  the  class  certification  process.  Rule  23(a)(4)  will 
continue  to  call  for  scrutiny  of  the  proposed  class  representative,  while  this 
subdivision  will  guide  the  court  in  assessing  proposed  class  counsel  as  part  of  the 
certification  decision.  This  subdivision  recognizes  the  importance  of  class  counsel, 
states  the  obligation  to  represent  the  interests  of  the  class,  and  provides  a  framework 
for  selection  of  class  counsel.  The  procedure  and  standards  for  appointment  vary 
depending  on  whether  there  are  multiple  applicants  to  be  class  counsel.  The  new 
subdivision  also  provides  a  method  by  which  the  court  may  make  directions  from 
the  outset  about  the  potential  fee  award  to  class  counsel  in  the  event  the  action  is 
successful.  .  .  . 

Paragraph  KB)  recognizes  that  the  primary  responsibility  of  class  counsel, 
resulting  from  appointment  as  class  counsel,  is  to  represent  the  best  interests  of  the 
class.  The  rule  thus  establishes  the  obligation  of  class  counsel,  an  obligation  that 
may  be  different  from  the  customary  obligations  of  counsel  to  individual  clients. 
Appointment  as  class  counsel  means  that  the  primary  obligation  of  counsel  is  to  the 
class  rather  than  to  any  individual  members  of  it.  The  class  representatives  do  not 
have  an  unfettered  right  to  "fire"  class  counsel.  In  the  same  vein,  the  class 
representatives  cannot  command  class  counsel  to  accept  or  reject  a  settlement 
proposal.  To  the  contrary,  class  counsel  must  determine  whether  seeking  the 
court's  approval  of  a  settlement  would  be  in  the  best  interests  of  the  class  as  a 
whole. 

Paragraph  1(C)  articulates  the  basic  responsibility  of  the  court  to  appoint 
class  counsel  who  will  provide  the  adequate  representation  called  for  bv  paragraph 
(1)(B).  It  identifies  criteria  that  must  be  considered  and  invites  the  court  to 
consider  any  other  pertinent  matters.  Although  couched  in  terms  of  the  court's 
duty,  the  listing  also  informs  counsel  seeking  appointment  about  the  topics  that 
should  be  addressed  in  an  application  for  appointment  or  in  the  motion  for  class 
certification.  .  .  . 

The  court  may  also  direct  counsel  to  propose  terms  for  a  potential  award  of 
attorney  fees  and  nontaxable  costs.  Attorney  fee  awards  are  an  important  feature  of 
class  action  practice,  and  attention  to  this  subject  from  the  outset  may  often  be  a 
productive  technique.  Paragraph  (2)(C)  therefore  authorizes  the  court  to  provide 
directions  about  attorney  fees  and  costs  when  appointing  class  counsel.  Because 
there  will  be  numerous  class  actions  in  which  this  information  is  not  likely  to  be 
useful,  the  court  need  not  consider  it  in  all  class  actions.  .  .  . 

In  many  instances,  the  court  may  need  to  proceed  with  care  in  assessing  the 
value  conferred  on  class  members.  Settlement  regimes  that  provide  for  future 
payments,  for  example,  may  not  result  in  significant  actual  payments  to  class 
members.  In  this  connection,  the  court  may  need  to  scrutinize  the  manner  and 
operation  of  any  applicable  claims  procedure.  In  some  cases,  it  may  be  appropriate 
to  defer  some  portion  of  the  fee  award  until  actual  pavouts  to  class  members  are 
known.   Settlements  involving  nonmonetary  provisions  for  class  members  also 
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deserve  careful  scrutiny  to  ensure  that  these  provisions  have  actual  value  to  the 
class.  On  occasion  the  court's  Rule  23(e)  review  will  provide  a  solid  basis  for  this 
sort  of  evaluation,  but  in  any  event  it  is  also  important  to  assessing  the  fee  award  for 
the  class.  .  .  . 

Subdivision  (h).  Subdivision  (h)  is  new.  Fee  awards  are  a  powerful  influence 
on  the  way  attorneys  initiate,  develop,  and  conclude  class  actions.  Class  action 
attorney  fee  awards  have  heretofore  been  handled,  along  with  all  other  attorney  fee 
awards,  under  Rule  54(d)(2),  but  that  rule  is  not  addressed  to  the  particular 
concerns  of  class  actions.  This  subdivision  is  designed  to  work  in  tandem  with  new 
subdivision  (g)  on  appointment  of  class  counsel,  which  may  afford  an  opportunity 
for  the  court  to  provide  an  early  framework  for  an  eventual  fee  award,  or  for 
monitoring  the  work  of  class  counsel  during  the  pendencv  of  the  action.  .  .  . 

Active  judicial  involvement  in  measuring  fee  awards  is  singularly  important  to 
the  proper  operation  of  the  class-action  process.  Continued  reliance  on  caselaw 
development  of  fee-award  measures  does  not  diminish  the  court's  responsibility.  In 
a  class  action,  the  district  court  must  ensure  that  the  amount  and  mode  of  pavment 
of  attorney  fees  are  fair  and  proper  whether  the  fees  come  from  a  common  fund  or 
are  otherwise  paid.  Even  in  the  absence  of  objections,  the  court  bears  this 
responsibility.  .  .  . 


Rule  23.1.     Derivative  Actions  bv  Shareholders 

In  a  derivative  action  brought  bv  one  or  more  shareholders  or  members  to 
enforce  a  right  of  a  corporation  or  of  an  unincorporated  association,  the 
corporation  or  association  having  failed  to  enforce  a  right  which  may  properly  be 
asserted  by  it,  the  complaint  shall  be  verified  and  shall  allege  ( 1 )  that  the  plaintiff 
was  a  shareholder  or  member  at  the  time  of  the  transaction  of  which  the  plaintiff 
complains  or  that  the  plaintiffs  share  or  membership  thereafter  devolved  on  the 
plaintiff  bv  operation  of  law,  and  (2)  that  the  action  is  not  a  collusive  one  to 
confer  jurisdiction  on  a  court  of  the  United  States  which  it  would  not  otherwise 
have.  The  complaint  shall  also  allege  with  particularity  the  efforts,  if  any,  made 
by  the  plaintiff  to  obtain  the  action  the  plaintiff  desires  from  the  directors  or 
comparable  authoritv  and,  if  necessary,  from  the  shareholders  or  members,  and 
the  reasons  for  the  plaintiffs  failure  to  obtain  the  action  or  for  not  making  the 
effort.  The  derivative  action  mav  not  be  maintained  if  it  appears  that  the  plaintiff 
does  not  fairlv  and  adequately  represent  the  interests  of  the  shareholders  or 
members  similarly  situated  in  enforcing  the  right  of  the  corporation  or 
association.  The  action  shall  not  be  dismissed  or  compromised  without  the 
approval  of  the  court,  and  notice  of  the  proposed  dismissal  or  compromise  shall 
be  given  to  shareholders  or  members  in  such  manner  as  the  court  directs. 

Added  Feb.  28,  1966,  eff.  July  1,  1966:  amended  Mar.  2.  1987,  eff.  Aug.  1. 
1987. 
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Rule  23.2.     Actions  Relating  to  Unincorporated  Associations 

An  action  brought  by  or  against  the  members  of  an  unincorporated 
association  as  a  class  by  naming  certain  members  as  representative  parties  mav  be 
maintained  only  if  it  appears  that  the  representative  parties  will  fairlv  and 
adequatelv  protect  the  interests  of  the  association  and  its  members.  In  the 
conduct  of  the  action  the  court  may  make  appropriate  orders  corresponding  with 
those  described  in  Rule  23(d),  and  the  procedure  for  dismissal  or  compromise  of 
the  action  shall  correspond  with  that  provided  in  Rule  23(c). 

Added  Feb.  28,  1966,  eff.  July  1,  1966. 

Advisory  Committee  Notes  on  the  Adoption  of  Rule  23.2 

Although  an  action  by  or  against  representatives  of  the  membership  of  an 
unincorporated  association  has  often  been  viewed  as  a  class  action,  the  real  or  main 
purpose  of  this  characterization  has  been  to  give  "entitv  treatment"  to  the 
association  when  for  formal  reasons  it  cannot  sue  or  be  sued  as  a  jural  person  under 
Rule  17(b).  See  Louisell  &  Hazard,  Pleading  and  Procedure:  State  and  Federal 
718  (1962);  3  Moore's  Federal  Practice  «j223.08  (2d  ed.  1963).  .  .  .  Rule  23.2  deals 
separately  with  these  actions,  referring  where  appropriate  to  Rule  23. 

Rule  24.     Intervention^^  ^      ^V-^rU    jU)HK 

F  (a)    Intervention   of  Right.    Upon   timely   application   anvone   shall   be 

permitted  to  intervene  in  an  action:  (l)  when  a  statute  of  the  United  States 
confers  an  unconditional  right  to  intervene;  or  (2)  when  the  applicant  claims  an 
jnterest  relating  to  the  property  orjxansaction  which  is  the  subject  of  the  action 
and  the  applicant  is  so  situated  that  the  disposition  of  the  action  may  as  a 
practical  matter  impair  or  impede  the  applicant's  ability  to  protect  that  interest, 
unless  the  applicant's  interest  is  adequatelv  represented. bv  existing  parties. 

^V  (b)  Permissive  Intervention.   Upon  timely  application  anyone  may  be 

permitted  to  intervene  in  an  action:  (1)  when  a  statute  of  the  United  States 
confers  a  conditional  right  to  intervene;  or  (2)  when  an  applicant's  claim  or 
defense  and  the  main  action  have  a  question  of  law  or  fact  in  common.  When  a 
party  to  an  action  relies  for  ground  of  claim  or  defense  upon  any  statute  or 
executive  order  administered  by  a  federal  or  state  governmental  officer  and 
agency  or  upon  any  regulation,  order,  requirement  or  agreement  issued  or  made 
pursuant  to  the  statute  or  executive  order,  the  officer  or  agency  upon  timely 
application  may  be  permitted  to  intervene  in  the  action.  In  exercising  its 
dkrrHWijhf*  ™nrt  chall  rnnsidpr  whether  the  intervention  will  unduly_deiay-c>r 
prejudice  the  adjudication  of  the  rights  of  the  original  parties. 

/VllOC^  0  0^9    A^c    £qjj,  Ce^/v,™  c 
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(c)  Procedure.  A  person  desiring  to  intervene  shall  serve  a  morion  to 
intervene  upon  the  parties  as  provided  in  Rule  S.  The  motion  shall  state  the 
grounds  therefor  and  shall  be  accompanied  by  a  pleading  setting  forth  the  claim 
or  defense  for  which  intervention  is  sought.  The  same  procedure  shall  be 
followed  when  a  statute  of  the  United  States  gives  a  right  to  intervene. 

As  amended  Dec.  2",  1946,  eff.  Mar.  19,  1948;  Dec.  29,  1948,  eff.  Oct.  20, 
1949;  Jan.  21,  1963,  eff.  July  1,  1963;  Feb.  28,  1966,  eff.  July  1,  1966;  Mar.  2, 
1987,  eff.  Aug.  1,  198";  Apr.  30,  1991,  eff.  Dec.  1,  1991;  Apr.  12,  2006,  eff. 
Dec.  1,  2006. 

Advisory  Committee  Notes,  1966  Amendments 

...  If  an  absentee  would  be  substantiallv  affected  in  a  practical  sense  bv  the 
determination  made  in  an  action,  he  should,  as  a  general  rule,  be  entitled  to 
intervene,  and  his  right  to  do  so  should  not  depend  on  whether  there  is  a  fund  to  be 
distributed  or  otherwise  disposed  of.  Intervention  of  right  is  here  seen  to  be  a  kind 
of  counterpart  to  Rule  19(a)(2)(i)  on  joinder  of  persons  needed  for  a  just 
adjudication:  where,  upon  motion  of  a  part}'  in  an  action,  an  absentee  should  be 
joined  so  that  he  may  protect  his  interest  which  as  a  practical  matter  may  be 
substantially  impaired  by  the  disposition  of  the  action,  he  ought  to  have  a  right  to 
intervene  in  the  action  on  his  own  motion.  See  Louisell  &■  Hazard,  Pleading  and 
Procedure:  State  and  Federal  "49-50  (1962).  .  .  . 

Original  Rule  24i  a  )i  2 ),  however,  made  it  a  condition  of  intervention  that  "'the 
applicant  is  or  mav  be  bound  bv  a  judgment  in  the  action,"  and  this  created 
difficulties  with  intervention  in  class  actions.  If  the  "bound"  language  was  read 
literallv  in  the  sense  of  res  judicata,  it  could  defeat  intervention  in  some 
meritorious  cases.  A  member  of  a  class  to  whom  a  judgment  in  a  class  action 
extended  by  its  terms  (see  Rule  23(c)(3),  as  amended)  might  be  entitled  to  show  in 
a  later  action,  when  the  judgment  in  the  class  action  was  claimed  to  operate  as  res 
judicata  against  him,  that  the  "representative"  in  the  class  action  had  not  in  fact 
adequately  represented  him.  If  he  could  make  this  showing,  the  class-action 
judgment  might  be  held  not  to  bind  him.  See  Hansberry  v.  Lee.  311  U.S.  32 
(1940).  If  a  class  member  sought  to  intervene  in  the  class  action  proper,  while  it 
was  still  pending,  on  grounds  of  inadequacy  of  representation,  he  could  be  met 
with  the  argument:  if  the  representation  was  in  fact  inadequate,  he  would  not  be 
"bound"  bv  the  judgment  when  it  was  subsequently  asserted  against  him  as  res 
judicata,  hence  he  was  not  entitled  to  intervene;  if  the  representation  was  in  fact 
adequate,  there  was  no  occasion  or  ground  for  intervention.  See  Sam  Fox 
Publishing  Co.  v.  United  States,  366  U.S.  683  1 1961);  cf.  Sutphen  Estates,  Inc.  v. 
United  States,  342  U.S.  19  ( 1951 1.  This  reasoning  might  be  linguistically  justified 
by  original  Rule  24(a)(2);  but  it  could  lead  to  poor  results.  Compare  the  discussion 
in  International  M.  &  I.  Corp.  v.  Yon  Clemm,  301  F.2d  857  (2d  Cir.  1962); 
Atlantic  Refining  Co.  v.  Standard  Oil  Co.,  304  F.2d  38"  iD.C.  Cir.  1962).  A  class 
member  who  claims  that  his  "representative"  does  not  adequately  represent  him, 
and  is  able  to  establish  that  proposition  with  sufficient  probability,  should  not  be 
put  to  the  risk  of  having  a  judgment  entered  in  the  action  which  by  its  terms 
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extends  to  him,  and  be  obliged  to  test  the  validity  of  the  judgment  as  applied  to  his 
interest  by  a  later  collateral  attack.  Rather  he  should,  as  a  general  rule,  be  entitled 
to  intervene  in  the  action. 

The  amendment  provides  that  an  applicant  is  entitled  to  intervene  in  an 
action  when  his  position  is  comparable  to  that  of  a  person  under  Rule  19(a)(2)(i), 
as  amended,  unless  his  interest  is  already  adequatelv  represented  in  the  action  by 
existing  parties.  The  Rule  19(a)(2)(i)  criterion  imports  practical  considerations,  and 
the  deletion  of  the  "bound"  language  similarly  frees  the  rule  from  undue 
preoccupation  with  strict  considerations  of  res  judicata. 

The  representation  whose  adequacy  comes  into  question  under  the  amended 
rule  is  not  confined  to  formal  representation  like  that  provided  bv  a  trustee  for  his 
beneficiary  or  a  representative  part)-  in  a  class  action  for  a  member  of  the  class. 
A  part)'  to  an  action  may  provide  practical  representation  to  the  absentee  seeking 
intervention  although  no  such  formal  relationship  exists  between  them,  and  the 
adequacy  of  this  practical  representation  will  then  have  to  be  weighed.  See 
International  M.  &  I.  Corp.  v.  Von  Clemm,  and  Atlantic  Refining  Co.  v.  Standard 
Oil  Co.,  both  supra;  Wolpe  v.  Poretsky,  144  F.2d  505  (D.C.  Cir  1944),  cert, 
denied,  323  U.S.  777  (1944);  cf.  Ford  Motor  Co.  v.  Bisanz  Bros.,  249  F.2d  22  (8th 
Cir.  1957);  and  generally,  Annot,  84  A.L.R2d  1412  (1962). 

An  intervention  of  right  under  the  amended  rule  may  be  subject  to 
appropriate  conditions  or  restrictions  responsive  among  other  things  to  the 
requirements  of  efficient  conduct  of  the  proceedings. 

Rule  25.     Substitution  of  Parties 

(a)  Death. 

( 1 )  If  a  part)-  dies  and  the  claim  is  not  thereby  extinguished,  the  court  mav 
order  substitution  of  the  proper  parties.  The  motion  for  substitution  mav  be 
made  by  any  part)'  or  by  the  successors  or  representatives  of  the  deceased  party 
and,  together  with  the  notice  of  hearing,  shall  be  served  on  the  parties  as 
provided  in  Rule  S  and  upon  persons  not  parties  in  the  manner  provided  in  Rule 
4  for  the  service  of  a  summons,  and  mav  be  served  in  any  judicial  district.  Unless 
the  motion  for  substitution  is  made  not  later  than  90  days  after  the  death  is 
suggested  upon  the  record  bv  service  of  a  statement  of  the  fact  of  the  death  as 
provided  herein  for  the  service  of  the  motion,  the  action  shall  be  dismissed  as  to 
the  deceased  party. 

(2)  In  the  event  of  the  death  of  one  or  more  of  the  plaintiffs  or  of  one  or 
more  of  the  defendants  in  an  action  in  which  the  right  sought  to  be  enforced 
survives  only  to  the  surviving  plaintiffs  or  only  against  the  surviving  defendants, 
the  action  does  not  abate.  The  death  shall  be  suggested  upon  the  record  and  the 
action  shall  proceed  in  favor  of  or  against  the  sunning  parties. 

(b)  Incompetency.  If  a  part)'  becomes  incompetent,  the  court  upon  motion 
served  as  provided  in  subdivision  (a)  of  this  rule  mav  allow  the  action  to  be 
continued  by  or  against  the  partv's  representative. 
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(c)  Transfer  of  Interest.  In  case  of  any  transfer  of  interest,  the  action  may  be 
continued  by  or  against  the  original  party,  unless  the  court  upon  motion  directs 
the  person  to  whom  the  interest  is  transferred  to  be  substituted  in  the  action  or 
joined  with  the  original  part}'.  Service  of  the  motion  shall  be  made  as  provided  in 
subdivision  (a)  of  this  rule. 

(d)  Public  Officers;  Death  or  Separation  from  Office. 

(1)  When  a  public  officer  is  a  part)  to  an  action  in  an  official  capaeitv  and 
during  its  pendency  dies,  resigns,  or  otherwise  ceases  to  hold  office,  the  action 
does  not  abate  and  the  officer's  successor  is  automatically  substituted  as  a  party. 
Proceedings  following  the  substitution  shall  be  in  the  name  of  the  substituted 
partv,  but  any  misnomer  not  affecting  the  substantial  rights  of  the  parties  shall  be 
disregarded.  An  order  of  substitution  may  be  entered  at  any  time,  but  the 
omission  to  enter  such  an  order  shall  not  affect  the  substitution. 

(2)  A  public  officer  who  sues  or  is  sued  in  an  official  capaeitv  mav  be 
described  as  a  party  by  the  officer's  official  title  rather  than  by  name;  but  the 
court  mav  require  the  officer's  name  to  be  added. 

As  amended  Dec.  29,  1948,  eff.  Oct.  20,  1949;  Apr.  17,  1961,  eff.  July  19, 
1961;  Jan.  21,  1963,  eff  July  1,  1963;  Mar.  2,  1987,  eff  Aug.  1,  1987. 

V.     Depositions  and  Discovery  .  ft*l'*il  >  ii • yyu  ^r 

Rule  26.     General  Provisions  Governing  Discovery; 
Duty  of  Disclosure 

(a)  Required  Disclosures;  Methods  to  Discover  Additional  Matter. 

(1)  Initial  Disclosures.  Except  in  categories  of  proceedings  specified  in 
Rule  26(a)(1)(E),  or  to  the  extent  otherwise  stipulated  or  directed  by  order,  a 
party  must,  without  awaiting  a  discovery  request,  provide  to  other  parties: 

(A)  the  name  and,  if  known,  the  address  and  telephone  number  of  each  p  \i-^'J 
individual  likely  to  have  discoverable  information  that  the  disclosing  part}-  \Ji h>«c->*Zt 
mav  use  to  support  its  claims  or  defenses,  unless  solely  for  impeachment, 
identifying  the  subjects  of  the  information; 

(B)  a  copv  of,  or  a  description  by  category  and  location  of,  all  documents,  -^ 
electronically    stored    information,    and    tangible    things    that    are    in    the^0 
possession,  custody,  or  control  of  the  party  and  that  the  disclosing  partv  may 

use  to  support  its  claims  or  defenses,  unless  solely  for  impeachment; 

(C)  a  computation  of  am-  category  of  damages  claimed  by  the  disclosing  .ic 
partv-,  making  available  for  inspection  and  copying  as  under  Rule  34  the     ^^c  S 
documents  or  other  evidentiary  material,  not  privileged  or  protected  from            J 
disclosure,  on  which  such  computation  is  based,  including  materials  bearing 

on  the  nature  and  extent  of  injuries  suffered;  and 
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(D)  for  inspection  and  copying  as  under  Rule  34  any  insurance 
agreement  under  which  any  person  carrying  on  an  insurance  business  may 
be  liable  to  satisfy  part  or  all  of  a  judgment  which  may  be  entered  in  the  action 
or  to  indemnify  or  reimburse  for  payments  made  to  satisfy  the  judgment. 

(E)  The  following  categories  of  proceedings  are  exempt  from  initial 
disclosure  under  Rule  26(a)(1): 

(i)  an  action  for  review  on  an  administrative  record; 
(ii)  a  forfeiture  action  in  rem  arising  from  a  federal  statute; 
(iii)  a  petition  for  habeas  corpus  or  other  proceeding  to  challenge  a 
criminal  conviction  or  sentence; 

(iv)  an  action  brought  without  counsel  by  a  person  in  custody  of  the 
United  States,  a  state,  or  a  state  subdivision; 

(v)  an  action  to  enforce  or  quash  an  administrative  summons  or 
subpoena; 

(vi)  an  action  by  the  United  States  to  recover  benefit  payments; 
(vii)  an  action  by  the  United  States  to  collect  on  a  student  loan 
guaranteed  by  the  United  States; 

(viii)  a  proceeding  ancillary  to  proceedings  in  other  courts;  and 
(ix)  an  action  to  enforce  an  arbitration  award. 
These  disclosures  must  be  made  at  or  within  14  days  after  the  Rule  26(f) 
conference  unless  a  different  time  is  set  by  stipulation  or  court  order,  or  unless  a 
party  objects  during  the  conference  that  initial  disclosures  are  not  appropriate  in 
the  circumstances  of  the  action  and  states  the  objection  in  the  Rule  26(f) 
discovery  plan.  In  ruling  on  the  objection,  the  court  must  determine  what 
disclosures  —  if  any  —  are  to  be  made,  and  set  the  time  for  disclosure. 

Any  party  first  served  or  otherwise  joined  after  the  Rule  26(f)  conference 
must  make  these  disclosures  within  30  days  after  being  served  or  joined  unless  a 
different  time  is  set  by  stipulation  or  court  order.  A  party  must  make  its  initial 
disclosures  based  on  the  information  then  reasonably  available  to  it  and  is  not 
excused  from  making  its  disclosures  because  it  has  not  fully  completed  its 
investigation  of  the  case  or  because  it  challenges  the  sufficiency  of  another  party's 
disclosures  or  because  another  party  has  not  made  its  disclosures. 

(2)  Disclosure  of  Expert  Testimony. 

(A)  In  addition  to  the  disclosures  required  by  paragraph  (1),  a  party  shall 
disclose  to  other  parties  the  identity  of  any  person  who  may  be  used  at  trial  to 
present  evidence  under  Rules  702,  703,  or  705*  of  the  Federal  Rules  of 
Evidence. 
w  (B)  Except  as  otherwise  stipulated  or  directed  by  the  court,  this  disclosure 

(j\  shall,  with  respect  to  a  witness  who  is  retained  or  specially  employed  to  provide 
expert  testimony  in  the  case  or  whose  duties  as  an  employee  of  the  party 


"[Federal  Rules  of  Evidence  702-705  describe  the  ways  in  which  parties  may  introduce 
experts'  testimony  at  trial.  —  Ed.] 
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regularly  involve  giving  expert  testimony  be  accompanied  bv  a  written  report 
prepared  and  signed  by  the  witness.  [The  report  shall  contain  a  complete 
statement  of  all  opinions  to  be  expressed  and  the  basis  and  reasons  therefor;  the 
data  or  other  information  considered  bv  the  witness  in  forming  the  opinions'] 
anv  exhibits  to  be  used  as  a  summary  of  or  support  for  the  opinions;  the 
qualifications  of  the  witness,  including  a  list  of  all  publications  authored  by 
the  witness  within  the  preceding  ten  years;  the  compensation  to  be  paid  for  the 
stud\'  and  testimony;  and  a  listing  of  anv  other  cases  in  which  the  witness  has 
testified  as  an  expert  at  trial  or  bv  deposition  within  the  preceding  four  vears. 
C  I  These  disclosures  shall  be  made  at  the  times  and  in  the  sequence 
directed  bv  the  court.  In  the  absence  of  other  directions  from  the  court  or 
stipulation  bv  the  parties,  the  disclosures  shall  be  made  at  least  90  davs  before 
the  trial  date  or  the  date  the  case  is  to  be  ready  for  trial  or,  if  the  evidence  is 
intended  solelv  to  contradict  or  rebut  evidence  on  the  same  subject  matter 
identified  by  another  party  under  paragraph  (2)(B),  within  30  days  after  the 
disclosure  made  by  the  other  party.  The  parties  shall  supplement  these 
disclosures  when  required  under  subdivision  (e)(1). 

(3)  Pretrial  Disclosures.  In  addition  to  the  disclosures  required  by  Rule 
26(a)(  1 )  and  (2),  a  party  must  provide  to  other  parties  and  promptly  file  with  the 
court  the  following  information  regarding  the  evidence  that  it  may  present  at  trial 
other  than  solelv  for  impeachment: 

(A)  the  name  and,  if  not  previously  provided,  the  address  and  telephone 
number  of  each  witness,  separatelv  identifying  those  whom  the  part)  expects  to 
present  and  those  whom  the  partv  may  call  if  the  need  arises; 

(B)  the  designation  of  those  witnesses  whose  testimony  is  expected  to  be 
presented  bv  means  of  a  deposition  and,  if  not  taken  stenographically,  a 
transcript  of  the  pertinent  portions  of  the  deposition  testimony;  and 

(C)  an  appropriate  identification  of  each  document  or  other  exhibit, 
including  summaries  of  other  evidence,  separately  identifying  those  which  the 
parry  expects  to  offer  and  those  which  the  party  may  offer  if  the  need  arises. 

Unless  otherwise  directed  bv  the  court,  these  disclosures  must  be  made  at  least 
30  days  before  trial.  Within  14  days  thereafter,  unless  a  different  time  is  specified 
bv  the  court,  a  party  mav  serve  and  promptly  file  a  list  disclosing  (i)  anv 
objections  to  the  use  under  Rule  32(a)  of  a  deposition  designated  by  another 
part}-  under  Rule  26(a)(3)(B)  and  (ii)  any  objection,  together  with  the  grounds 
therefor,  that  mav  be  made  to  the  admissibility  of  materials  identified  under  Rule 
26(a)(3)(C).  Objections  not  so  disclosed,  other  than  objections  under  Rules  402 
and  403=  of  the  Federal  Rules  of  Evidence,  are  waived  unless  excused  by  the 
court  for  good  cause. 


"[Federal  Rule  of  Evidence  402  provides  that  evidence  is  admissible  only  if  relevant;  F.R.E. 
403  excludes  even  relevant  evidence  if  it  is  likely  to  prejudice,  confuse  of  mislead  the  jury,  or  if  it  is 
likelv  to  lead  to  unwarranted  delav.  —  Ed.1 
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(4)  Form  of  Disclosures.  Unless  the  court  orders  otherwise,  all  disclosures 
under  Rule  26(a)(1)  through  (3)  must  be  made  in  writing,  signed,  and  served. 

(5)  Methods  to  Discover  Additional  Matter.  Parties  may  obtain  discovery 
by  one  or  more  of  the  following  methods:  depositions  upon  oral  examination  or 
written  questions;  written  interrogatories;  production  of  documents  or  things  or 
permission  to  enter  upon  land  or  other  property  under  Rule  34  or  45(a)(1)(C), 
for  inspection  and  other  purposes;  physical  and  mental  examinations;  and 
requests  for  admission. 

(b)  Discovery  Scope  and  Limits.  Unless  otherwise  limited  by  order  of  the 
court  in  accordance  with  these  rules,  the  scope  of  discovery  is  as  follows: 

(J)  In  General.  Parties  may  obtain  discovery  regarding  anv  matter,  not 
privileged,  that  is  relevant  to  the  claim  or  defense  of  any  party,  including  the 
existence,  description,  nature,  custody,  condition,  and  location  of  any  books, 
documents,  or  other  tangible  things  and  the  identity  and  location  of  persons 
having  knowledge  of  any  discoverable  matter.  For  good  cause,  the  court  may 
order  discover)'  of  any  matter  relevant  to  the  subject  matter  involved  in  the 
action.  Relevant  information  need  not  be  admissible  at  the  trial  if  the  discover}' 
appears  reasonably  calculated  to  lead  to  the  discovery  of  admissible  evidence.  All 
discovery  is  subject  to  the  limitations  imposed  by  Rule  26(b)(2)(i),  (ii),  and  (iii). 

\f£^V,  ,Y  ,  ^     &  (2)  Limitations. 

'  Ji)^    L>/  (A)  By  order,  the  court  may  alter  the  limits  in  these  rules  on  the  number 

"  *^  of  depositions  and  interrogatories  or  the  length  of  depositions  under  Rule  30. 

'  >  By  order  or  local  rule,  the  court  may  also  limit  the  number  of  requests  under 

Rule  36. 

(B)  A  party  need  not  provide  discover)'  of  electronically  stored 
information  from  sources  that  the  party  identifies  as  not  reasonably  accessible 
because_of  undue  burden  or  cost.  On  motion  to  compel  discover)'  or  for  a 
protective  order,  the  part)'  from  whom  discovery  is  sought  must  show  that  the 
information  is  not  reasonably  accessible  because  of  undue  burden  or  cost.  If 
that  showing  is  made,  the  court  may  nonetheless  order  discover)'  from  such 
sources  if  the  requesting  part)'  shows  good  cause,  considering  the  limitations  of 
Rule  26(b)(2)(C).  The  court  may  specify  conditions  for  the  discover)'. 

(C)  The  frequency  or  extent  of  use  of  the  discover)'  methods  otherwise 
permitted  under  these  rules  and  by  any  local  rule  shall  be  limited  by  the  court 
if  it  determines  that:  (i)  the  discovery  sought  is  unreasonably  cumulative  or 
duplicative,  or  is  obtainable  from  some  other  source  that  is  more  convenient, 
less  burdensome,  or  less  expensive;  (nflhepartv  seeking  discovery  has  had 
ample  opporhirntyby  discovery  in  the  action  to  obtain  the  information  sought; 

•VVf  >i  ^  j4v  or  (*")  *ne  DurdenoTexpense  of  the  proposed  discover)'  outweighs  its  likely 
v3^    \  'S*   1^       benefit,  taking  into  account  the  needs  of  the  case,  the  amount  in  controversy. 
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the  parties'  resources,  the  importance  of  the  issues  at  stake  in  the  litigation, 
and  the  importance  of  the  proposed  discover}'  in  resolving  the  issues.  The 
court  may  act  upon  its  own  initiative  after  reasonable  notice  or  pursuant  to  a 
motion  under  Rule  26(c).    <^'4«A    »/    h/1/ fokro  .  (, 


,yn,/>ii'<. 


(3)  Trid/  Preparation:  Materials.  Subject  to  the  provisiofis  of  subdixision  V^y1/6^" 
(b)(4)  of  this  rule,  a  party  may  obtain  discover)'  of  documents  and  tangible  things 

otherwise  discoverable  under  subdixision  (bull  of  this  rule  and  prepared  in 
anticipation  of  litigation  or  for  trial  by  or  for  another  partv  or  bv  or  for  that  other 
partv's  representative  |  including  the  other  partv's  attornev,  consultant,  suretv, 
indemnitor,  insurer,  or  agent  i  onlx  upon  showing  that  the  partv  seeking  discovers 
has  substantial  need  of  the  materials  in  the  preparation  of  the  party's  case  and 
that  the  partv  is  unable  without  undue  hardship  to  obtain  the  substantial 
equivalent  of  the  materials  by  other  means.  In  ordering  discovery  of  such 
materials  when  the  required  showing  has  been  made,  the  court  shall  protect 
against  disclosure  of  the  mental  impressions,  conclusions,  opinions,  or  legal 
theories  of  an  attorney  or  other  representative  of  a  party  concerning  the  litigation. 

A  partv  mav  obtain  without  the  required  showing  a  statement  concerning  u&CeA  <~ 
the  action  or  its  subject  matter  previously  made  bv  that  party.  Upon  request,  a  jh         _ 
person   not  a   partv  may  obtain   without  the  required  showing  a  statement  ^^ 

concerning  the  action  or  its  subject  matter  previously  made  by  that  person.  If  the  -^  ^ 
request  is  refused,  the  person  may  move  for  a  court  order.  The  provisions  of  Rule 
37(a)(4)  apply  to  the  award  of  expenses  incurred  in  relation  to  the  motion.  For 
purposes  of  this  paragraph,  a  statement  previously  made  is  (A)  a  written 
statement  signed  or  otherwise  adopted  or  approved  bv  the  person  making  it,  or 
(B)  a  stenographic,  mechanical,  electrical,  or  other  recording,  or  a  transcription 
thereof,  which  is  a  substantially  verbatim  recital  of  an  oral  statement  bv  the 
person  making  it  and  contemporaneously  recorded. 

(4)  Trial  Preparation:  Experts 

A  A  part}'  mav  depose  any  person  who  has  been  identified  as  an  expert 
whose  opinions  max  be  presented  at  trial.  If  a  report  from  the  expert  is 
required  under  subdixision  (a)(2)(B),  the  deposition  shall  not  be  conducted 
until  after  the  report  is  proxided. 

B  A  partv  max ,  through  interrogatories  or  by  deposition,  djscoxer  facts 
known  or  opinions  held  bx  an  expert  who  has_been  retained  or  speciallx 
employed  bv  another  partvTn  anticipation  of  litigation  or  preparation  for  trial 
and  \x ho  is  not  expected  to  be  called  as  a  xxitness  at  trial  onlx'  as  proxided  in 
Rule  35(b)  or  upon  a  showing  of  exceptional  circumstances  under  xxhich  it  is 
impracticable  for  the  partv  seeking  discoxery  to  obtain  facts  or  opinions  on  the 
same  subject  bx  other  means. 

(C)  Unless  manifest  injustice  would  result,  (i)  the  court  shall  require  that 
the  part}'  seeking  discover)-  pax  the  expert  a  reasonable  fee  for  time  spent  in 
responding  to  discoxerv  under  this  subdivision;  and   (ii)   with   respect  to 
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discover)'  obtained  under  subdivision  (b)(4)(B)  of  this  rule  the  court  shall 
require  the  party  seeking  discovery  to  pay  the  other  party  a  fair  portion  of  the 
fees  and  expenses  reasonably  incurred  by  the  latter  party  in  obtaining  facts  and 
opinions  from  the  expert. 

(5)  Claims  of  Privilege  or  Protection  of  Trial  Preparation  Materials. 

(A)  Information  Withheld.  When  a  party  withholds  information  otherwise 
discoverable  under  these  rules  by  claiming  that  it  is  privileged  or  subject  to 
protection  as  trial  preparation  material,  the  part}'  shall  make  the  claim 
expressly  and  shall  describe  the  nature  of  the  documents,  communications,  or 
things  not  produced  or  disclosed  in  a  manner  that,  without  revealing 
information  itself  privileged  or  protected,  will  enable  other  parties  to  assess  the 

}\   applicability  of  the  privilege  or  protection. 

(B)  Information  Produced.  If  information  is  produced  in  discovery  that  is 
subject  to  a  claim  of  privilege  or  of  protection  as  trial-preparation  material,  the 
part}'  making  the  claim  may  notify  any  party  that  received  the  information  of 
the  claim  and  the  basis  for  it.  After  being  notified,  a  party  must  promptly 
return,  sequester,  or  destroy  the  specified  information  and  any  copies  it  has 
and  may  not  use  or  disclose  the  information  until  the  claim  is  resolved. 
A  receiving  party  may  promptly  present  the  information  to  the  court  under  seal 
for  a  determination  of  the  claim.  If  the  receiving  party  disclosed  the 
information  before  being  notified,  it  must  take  reasonable  steps  to  retrieve  it. 
The  producing  party  must  preserve  the  information  until  the  claim  is  resolved. 

(c)  Protective  Orders.  Upon  motion  by  a  party  or  by  the  person  from  whom 
discovery  is  sought,  accompanied  by  a  certification  that  the  movant  has  in  good 
faith  conferred  or  attempted  to  confer  with  other  affected  parties  in  an  effort  to 
resolve  the  dispute  without  court  action,  and  for  good  cause  shown,  the  court  in 
which  the  action  is  pending  or  alternatively,  on  matters  relating  to  a  deposition, 
the  court  in  the  district  where  the  deposition  is  to  be  taken  may  make  any  order 
which  justice  requires  to  protect  a  party  or  person  from  annoyance, 
embarrassment,  oppression,  or  undue  burden  or  expense,  including  one  or 
more  of  the  following: 

(1)  that  the  disclosure  or  discover}'  not  be  had; 

(2)  that  the  disclosure  or  discover}'  may  be  had  only  on  specified  terms  and 
conditions,  including  a  designation  of  the  time  or  place; 

(3)  that  the  discovery  may  be  had  only  by  a  method  of  discover}-  other  than 
that  selected  by  the  party  seeking  discover}'; 

(4)  that  certain  matters  not  be  inquired  into,  or  that  the  scope  of  the 
disclosure  or  discover}'  be  limited  to  certain  matters; 

(5)  that  discovery  be  conducted  with  no  one  present  except  persons 
designated  by  the  court; 

(6)  that  a  deposition,  after  being  sealed,  be  opened  only  by  order  of  the 

court;         sY>">   v)  v^  c^^ 
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(7)  that  a  trade  secret  or  other  confidential  research,  development,  or 
commercial  information  not  be  revealed  or  be  revealed  onlv  in  a  designated  way; 
and 

(8)  that  the  parties  simultaneously  file  specified  documents  or  information 
enclosed  in  sealed  envelopes  to  be  opened  as  directed  bv  the  court. 

If  the  motion  for  a  protective  order  is  denied  in  whole  or  in  part,  the  court  may. 
on  such  terms  and  conditions  as  are  just,  order  that  am  partv  or  other  person 
provide  or  permit  discovery.  The  provisions  of  Rule  37  a  4)  applv  to  the  award 
of  expenses  incurred  in  relation  to  the  motion. 

(d)  Timing  and  Sequence  of  Discovery.  Except  in  categories  of  procee- 
dings exempted  from  initial  disclosure  under  Rule  26a  1  E  ,  or  when 
authorized  under  these  rules  or  by  order  or  agreement  of  the  parties,  a  party  may 
not  seek  discover)  from  anv  source  before  the  parties  have  conferred  as  required 
bv  Rule  26(f).  Unless  the  court  upon  motion,  for  the  convenience  of  parties  and 
witnesses  and  in  the  interests  of  justice,  orders  otherwise,  methods  of  discovery 
mav  be  used  in  anv  sequence,  and  the  fact  that  a  partv  is  conducting  discovery, 
whether  bv  deposition  or  otherwise,  does  not  operate  to  delav  anv  other  party's 
discovery. 

(e)  Supplementation  of  Disclosures  and  Responses.  A  partv  who  has  made 
a  disclosure  under  subdivision  a  or  responded  to  a  request  for  discovery  with  a 
disclosure  or  response  is  under  a  dutv  to  supplement  or  correct  the  disclosure  or 
response  to  include  information  thereafter  acquired  if  ordered  by  the  court  or  in 
the  following  circumstances: 

( 1 1  A  partv  is  under  a  dutv  to  supplement  at  appropriate  intervals  its 
disclosures  under  subdivision  a  if  the  partv  learns  that  in  some  material  respect 
the  information  disclosed  is  incomplete  or  incorrect  and  if  the  additional  or 
corrective  information  has  not  otherwise  been  made  known  to  the  other  parties 
during  the  discovery  process  or  in  writing.  With  respect  to  testimony  of  an  expert 
from  whom  a  report  is  required  under  subdivision  a  2  B.i  the  duty  extends 
both  to  information  contained  in  the  report  and  to  information  provided  through 
a  deposition  of  the  expert,  and  anv  additions  or  other  changes  to  this  information 
shall  be  disclosed  bv  the  time  the  parly's  disclosures  under  Rule  26( a )( 3 j  are  due. 
2  A  party  is  under  a  dutv  seasonably  to  amend  a  prior  response  to  an 
interrogatory,  request  for  production,  or  request  for  admission  if  the  party  learns 
that  the  response  is  in  some  material  respect  incomplete  or  incorrect  and  if  the 
additional  or  corrective  information  has  not  otherwise  been  made  known  to  the 
other  parties  during  the  discovery  process  or  in  writing. 

(f)  Conference  of  Parties;  Planning  for  Discovery.  Except  in  categories  of 
proceedings  exempted  from  initial  disclosure  under  Rule  26  a  1  E  or  when 
otherwise  ordered,  the  parties  must,  as  soon  as  practicable  and  in  any  event  at 
least  21  davs  before  a  scheduling  conference  is  held  or  a  scheduling  order  is  due 
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under  Rule  16(b),  confer  to  consider  the  nature  and  basis  of  their  claims  and 
defenses  and  the  possibilities  for  a  prompt  settlement  or  resolution  of  the  case,  to 
make  or  arrange  for  the  disclosures  required  by  Rule  26(a)(1),  to  discuss  any 
issues  relating  to  preserving  discoverable  information,  and  to  develop  a  proposed 
discover}'  plan  that  indicates  the  parties'  views  and  proposals  concerning: 

(1)  what  changes  should  be  made  in  the  timing,  form,  or  requirement  for 
disclosures  under  Rule  26(a),  including  a  statement  as  to  when  disclosures  under 
Rule  26(a)(1)  were  made  or  will  be  made; 

(2)  the  subjects  on  which  discovery  may  be  needed,  when  discovery  should 
be  completed,  and  whether  discovery  should  be  conducted  in  phases  or  be 
limited  to  or  focused  upon  particular  issues; 

(3)  any  issues  relating  to  disclosure  or  discovery  of  electronicallv  stored 
information,  including  the  form  or  forms  in  which  it  should  be  produced; 

(4)  any  issues  relating  to  claims  of  privilege  or  of  protection  as  trial- 
preparation  material,  including  —  if  the  parties  agree  on  a  procedure  to  assert  such 
claims  after  production  —  whether  to  ask  the  court  to  include  their  agreement 
in  an  order; 

(5)  what  changes  should  be  made  in  the  limitations  on  discovery  imposed 
under  these  rules  or  by  local  rule,  and  what  other  limitations  should  be  imposed; 
and 

(6)  any  other  orders  that  should  be  entered  by  the  court  under  Rule  26(c)  or 
under  Rule  16(b)  and  (c). 

The  attornevs  of  record  and  all  unrepresented  parties  that  have  appeared  in 
the  case  are  jointly  responsible  for  arranging  the  conference,  for  attempting  in 
good  faith  to  agree  on  the  proposed  discovery  plan,  and  for  submitting  to  the 
court  within  14  days  after  the  conference  a  written  report  outlining  the  plan. 
A  court  may  order  that  the  parties  or  attorneys  attend  the  conference  in  person. 
If  necessary  to  comply  with  its  expedited  schedule  for  Rule  16(b)  conferences,  a 
court  may  by  local  rule  (i)  require  that  the  conference  between  the  parties  occur 
fewer  than  21  days  before  the  scheduling  conference  is  held  or  a  scheduling 
order  is  due  under  Rule  16(b),  and  (ii)  require  that  the  written  report  outlining 
the  discover}'  plan  be  filed  fewer  than  14  days  after  the  conference  between  the 
parties,  or  excuse  the  parties  from  submitting  a  written  report  and  permit  them  to 
report  orally  on  their  discover}'  plan  at  the  Rule  16(b)  conference. 

(g)  Signing  of  Disclosures,  Discovery  Requests,  Responses,  and  Objec- 
tions. 

( 1 )  Ever}'  disclosure  made  pursuant  to  subdivision  (a)(  1 )  or  subdivision  (a)(3) 
shall  be  signed  by  at  least  one  attorney  of  record  in  the  attorney's  individual  name, 
whose  address  shall  be  stated.  An  unrepresented  part}  shall  sign  the  disclosure 
and  state  the  party's  address.  The  signature  of  the  attorney  or  part}'  constitutes  a 
certification  that  to  the  best  of  the  signer's  knowledge,  information,  and  belief, 
formed  after  a  reasonable  inquiry,  the  disclosure  is  complete  and  correct  as  of  the 
time  it  is  made. 
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(2)  Ever)'  discover)-  request,  response,  or  objection  made  bv  a  partv 
represented  by  an  attorney  shall  be  signed  by  at  least  one  attorney  of  record  in  the 
attorney's  individual  name,  whose  address  shall  be  stated.  An  unrepresented  partv 
shall  sign  the  request,  response,  or  objection  and  state  the  party's  address.  The 
signature  of  the  attorney  or  part}-  constitutes  a  certification  that  to  the  best  of  the 
signer's  knowledge,  information,  and  belief,  formed  after  a  reasonable  inquiry, 
the  request,  response,  or  objection  is: 

(A)  consistent  with  these  rules  and  warranted  bv  existing  law  or  a  good 
faith  argument  for  the  extension,  modification,  or  reversal  of  existing  law; 

(B)  not  interposed  for  any  improper  purpose,  such  as  to  harass  or  to  cause 
unnecessary  delay  or  needless  increase  in  the  cost  of  litigation;  and 

(C)  not  unreasonable  or  unduly  burdensome  or  expensive,  given  the 
needs  of  the  case,  the  discover)'  already  had  in  the  case,  the  amount  in 
controversy,  and  the  importance  of  the  issues  at  stake  in  the  litigation. 

If  a  request,  response,  or  objection  is  not  signed,  it  shall  be  stricken  unless  it  is 
signed  promptlv  after  the  omission  is  called  to  the  attention  of  the  part)'  making 
the  request,  response,  or  objection,  and  a  part)'  shall  not  be  obligated  to  take  any 
action  with  respect  to  it  until  it  is  signed. 

(3)  If  without  substantial  justification  a  certification  is  made  in  violation  of 
the  rule,  the  court,  upon  motion  or  upon  its  own  initiative,  shall  impose  upon 
the  person  who  made  the  certification,  the  part)  on  whose  behalf  the  disclosure, 
request,  response,  or  objection  is  made,  or  both,  an  appropriate  sanction,  which 
may  include  an  order  to  pay  the  amount  of  the  reasonable  expenses  incurred 
because  of  the  violation,  including  a  reasonable  attorney's  fee. 

As  amended  Dec.  27,  1946,  eff.  Mar.  19,  1948;  Jan.  21,  1963,  eff.  July  1. 
1963;  Feb.  28,  1966,  eff.  Julv  1,  1966;  Mar.  30,  1970,  eff.  Julv  1,  1970;  Apr/ 29, 
1980,  eff.  Aug.  1,  1980;  Apr.  28,  1983,  eff.  Aug.  1,  1983;  Mar.  2,  1987,  eff.  Aug.  1, 
1987;  Apr.  22,  1993,  eff.  Dec.  1,  1993;  Apr.  17,  2000,  eff.  Dec.  1,  2000;  Apr.  12, 
2006,  eff.  Dec.  1,  2006. 

Advisory  Committee  Notes,  1970,  1983,  1993,  and  2000  Amendments 
1970  amendments  .  .  . 

Subdivision  (b)  —  Scope  of  Discover)'.  This  subdivision  is  recast  to  cover  the 
scope  of  discover)'  generally.  It  regulates  the  discovery  obtainable  through  any  of 
the  discovery  devices  listed  in  Rule  26(a). 

All  provisions  as  to  scope  of  discover)'  are  subject  to  the  initial  qualification 
that  the  court  may  limit  discover)'  in  accordance  with  these  rules.  Rule  26(c) 
(transferred  from  30(b))  confers  broad  powers  on  the  courts  to  regulate  or  prevent 
discover)-  even  though  the  materials  sought  are  within  the  scope  of  26(b),  and  these 
powers  have  alwavs  been  freely  exercised.  For  example,  a  party's  income  tax  return 
is  generallv  held  not  privileged,  2A  Barron  &  Holtzoff,  Federal  Practice  and 
Procedure,  $651.2  (Wright  ed.  1961),  and  yet  courts  have  recognized  that  interests 
in  privacv  mav  call  for  a  measure  of  extra  protection.   E.g.,  Wiesenberger  v. 
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W.  E.  Hutton  &  Co.,  35  F.R.D.  556  (S.D.N.Y.  1964).  Similarly,  the  courts  have  in 
appropriate  circumstances  protected  materials  that  are  primarily  of  an  impeaching 
character.  These  two  types  of  materials  merely  illustrate  the  many  situations,  not 
capable  of  governance  by  precise  rule,  in  which  courts  must  exercise  judgment. 
The  new  subsections  in  Rule  26(b)  do  not  change  existing  law  with  respect  to  such 
situations.  .  .  . 

Subdivision  (b)(3).  The  rules  are  amended  by  eliminating  the  general 
requirement  of  "good  cause"  from  Rule  34  but  retaining  a  requirement  of  a  special 
showing  for  trial  preparation  materials  in  this  subdivision.  The  required  showing  is 
expressed,  not  in  terms  of  "good  cause"  whose  generality  has  tended  to  encourage 
confusion  and  controversy,  but  in  terms  of  the  elements  of  the  special  showing  to 
be  made:  substantial  need  of  the  materials  in  the  preparation  of  the  case  and 
inability  without  undue  hardship  to  obtain  the  substantial  equivalent  of  the 
materials  bv  other  means. 

These  changes  conform  to  the  holdings  of  the  cases,  when  viewed  in  light  of 
their  facts.  Apart  from  trial  preparation,  the  fact  that  the  materials  sought  are 
documentary  does  not  in  and  of  itself  require  a  special  showing  beyond  relevance 
and  absence  of  privilege.  The  protective  provisions  are  of  course  available,  and  if 
the  parr\  from  whom  production  is  sought  raises  a  special  issue  of  privacy  (as  with 
respect  to  income  tax  returns  or  grand  jury  minutes)  or  points  to  evidence  primarily 
impeaching,  or  can  show  serious  burden  or  expense,  the  court  will  exercise  its 
traditional  power  to  decide  whether  to  issue  a  protective  order.  On  the  other  hand, 
the  requirement  of  a  special  showing  for  discovery  of  trial  preparation  materials 
reflects  the  view  that  each  side's  informal  evaluation  of  its  case  should  be  protected, 
that  each  side  should  be  encouraged  to  prepare  independently,  and  that  one  side 
should  not  automatically  have  the  benefit  of  the  detailed  preparatory  work  of  the 
other  side.  See  Field  and  McKusick,  Maine  Civil  Practice  264  (1959).  .  .  . 

Materials  assembled  in  the  ordinary  course  of  business,  or  pursuant  to  public 
requirements  unrelated  to  litigation,  or  for  other  nonlitigation  purposes  are  not 
under  the  qualified  immunity  provided  bv  this  subdivision.  Goosman  v.  A.  Duie 
Pyle,  Inc.,  320  F.2d  45  (4th' Cir.  1963);  cf.  United  States  v.  New  York  Foreign 
Trade  Zone  Operators,  Inc.,  304  F.2d  792  (2d  Cir.  1962).  No  change  is  made  in 
the  existing  doctrine,  noted  in  the  Hickman  case,  that  one  part)  may  discover 
relevant  facts  known  or  available  to  the  other  part),  even  though  such  facts  are 
contained  in  a  document  which  is  not  itself  discoverable.  .  .  . 

Subdivision  (b)(3)  reflects  the  trend  of  the  cases  by  requiring  a  special  showing, 
not  merely  as  to  materials  prepared  bv  an  attorney,  but  also  as  to  materials  prepared 
in  anticipation  of  litigation  or  preparation  for  trial  by  or  for  a  party  or  any 
representative  acting  on  his  behalf.  The  subdivision  then  goes  on  to  protect  against 
disclosure  the  mental  impressions,  conclusions,  opinions,  or  legal  theories 
concerning  the  litigation  of  an  attorney  or  other  representative  of  a  part).  The 
Hickman  opinion  drew  special  attention  to  the  need  for  protecting  an  attorney 
against  discover)-  of  memoranda  prepared  from  recollection  of  oral  interviews.  The 
courts  have  steadfastly  safeguarded  against  disclosure  of  lawyers'  mental  impressions 
and  legal  theories,  as  well  as  mental  impressions  and  subjective  evaluations  of 
investigators  and  claim-agents.  In  enforcing  this  provision  of  the  subdivision,  the 
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courts  will  sometimes  find  it  necessary  to  order  disclosure  of  a  document  but  with 
portions  deleted. 

Rules  33  and  36  have  been  revised  in  order  to  permit  discovery  calling  for 
opinions,  contentions,  and  admissions  relating  not  only  to  fact  but  also  to  the 
application  of  law  to  fact.  Under  those  rules,  a  part)'  and  his  attorney  or  other 
representative  may  be  required  to  disclose,  to  some  extent,  mental  impressions, 
opinions,  or  conclusions.  But  documents  or  parts  of  documents  containing  these 
matters  are  protected  against  discoverv  by  this  subdivision.  Even  though  a  partv 
may  ultimately  have  to  disclose  in  response  to  interrogatories  or  requests  to  admit, 
he  is  entitled  to  keep  confidential  documents  containing  such  matters  prepared  for 
internal  use. 

Party's  Right  to  Own  Statement.  —  An  exception  to  the  requirement  of  this 
subdivision  enables  a  partv  to  secure  production  of  his  own  statement  without  am 
special  showing.  .  .  . 

Courts  which  treat  a  party's  statement  as  though  it  were  that  of  any  witness 
overlook  the  fact  that  the  party's  statement  is,  without  more,  admissible  in 
evidence.  Ordinarily,  a  part)'  gives  a  statement  without  insisting  on  a  copv  because 
he  does  not  yet  have  a  lawyer  and  does  not  understand  the  legal  consequences  of 
his  actions.  Thus,  the  statement  is  given  at  a  time  when  he  functions  at  a 
disadvantage.  Discrepancies  between  his  trial  testimony  and  earlier  statement  mav 
result  from  lapse  of  memory  or  ordinary  inaccuracy;  a  written  statement  produced 
for  the  first  time  at  trial  may  give  such  discrepancies  a  prominence  which  thev  do 
not  deserve.  In  appropriate  cases  the  court  may  order  a  part)'  to  be  deposed  before 
his  statement  is  produced.  .  .  . 

Witness'  Right  to  Own  Statement.  —  A  second  exception  to  the  requirement  of 
this  subdivision  permits  a  non-part)'  witness  to  obtain  a  copy  of  his  own  statement 
without  any  special  showing.  Many,  though  not  all,  of  the  considerations  supporting 
a  party's  right  to  obtain  his  statement  apply  also  to  the  non-part)-  witness.  Insurance 
companies  are  increasinglv  recognizing  that  a  witness  is  entitled  to  a  copy  of  his 
statement  and  are  modifying  their  regular  practice  accordingly. 


1983  AMENDMENTS 

Excessive  discoverv  and  evasion  or  resistance  to  reasonable  discover)-  requests  pose 
significant  problems.  Recent  studies  have  made  some  attempt  to  determine  the 
sources  and  extent  of  the  difficulties.  See  Brazil,  Civil  Discover)':  Lawyers'  Views  of 
its  Effectiveness,  Principal  Problems  and  Abuses,  American  Bar  Foundation 
(1980);  Connollv,  Holleman  &  Kuhlman,  Judicial  Controls  and  the  Civil 
Litigative  Process:  Discover)',  Federal  Judicial  Center  (1978);  Ellington,  A  Study 
of  Sanctions  for  Discover)'  Abuse,  Department  of  Justice  (1979);  Schroeder  & 
Frank,  The  Proposed  Changes  in  the  Discover)  Rules,  1978  Ariz.  St.  L.J.  475. 

The  purpose  of  discover)-  is  to  provide  a  mechanism  for  making  relevant 
information  available  to  the  litigants.  "Mutual  knowledge  of  all  the  relevant  facts 
gathered  by  both  parties  is  essential  to  proper  litigation."  Hickman  v.  Taylor,  329 
U.S.  495,  507  (1947).  Thus  the  spirit  of  the  rules  is  violated  when  advocates 
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attempt  to  use  discover)-  tools  as  tactical  weapons  rather  than  to  expose  the  facts 
and  illuminate  the  issues  by  overuse  of  discover}'  or  unnecessary  use  of  defensive 
weapons  or  evasive  responses.  All  of  this  results  in  excessively  costly  and  time- 
consuming  activities  that  are  disproportionate  to  the  nature  of  the  case,  the  amount 
involved,  or  the  issues  or  values  at  stake. 

Given  our  adversary  tradition  and  the  current  discover)'  rules,  it  is  not 
surprising  that  there  are  many  opportunities,  if  not  incentives,  for  attorneys  to 
engage  in  discover)'  that,  although  authorized  by  the  broad,  permissive  terms  of  the 
rules  nevertheless  results  in  delay.  See  Brazil,  The  Adversary  Character  of  Civil 
Discovery:  A  Critique  and  Proposals  for  Change,  31  Vand.  L.  Rev.  1259  (1978).  As 
a  result,  it  has  been  said  that  the  rules  have  "not  infrequently  [been]  exploited  to 
the  disadvantage  of  justice."  Herbert  v.  Lando,  441  U.S.  153,  179  (1979)  (Powell,  J., 
concurring).  These  practices  impose  costs  on  an  already  overburdened  system  and 
impede  the  fundamental  goal  of  the  "just,  speedy,  and  inexpensive  determination  of 
every  action."  Fed.  R.  Civ.  P.  1.  .  .  . 

Subdivision  (g)  —  Signing  of  Discovery'  Requests,  Responses,  and  Objections. 

Rule  26(g)  imposes  an  affirmative  dutv  to  engage  in  pretrial  discoverv  in  a 
responsible  manner  that  is  consistent  with  the  spirit  and  purposes  of  Rules  26 
through  37.  In  addition,  Rule  26(g)  is  designed  to  curb  discover)'  abuse  by  explicitly 
encouraging  the  imposition  of  sanctions.  The  subdivision  provides  a  deterrent  to 
both  excessive  discover)'  and  evasion  by  imposing  a  certification  requirement  that 
obliges  each  attorney  to  stop  and  think  about  the  legitimacy  of  a  discoverv  request,  a 
response  thereto,  or  an  objection.  The  term  "response"  includes  answers  to 
interrogatories  and  to  requests  to  admit  as  well  as  responses  to  production  requests. 

If  primary  responsibility  for  conducting  discovery  is  to  continue  to  rest  with 
the  litigants,  they  must  be  obliged  to  act  responsiblv  and  avoid  abuse.  With  this  in 
mind,  Rule  26(g),  which  parallels  the  amendments  to  Rule  11,  requires  an  attorney 
or  unrepresented  part)'  to  sign  each  discover)'  request,  response,  or  objection. 
Motions  relating  to  discover)'  are  governed  by  Rule  1 1 .  However,  since  a  discovery 
request,  response,  or  objection  usually  deals  with  more  specific  subject  matter  than 
motions  or  papers,  the  elements  that  must  be  certified  in  connection  with  the 
former  are  spelled  out  more  completely.  The  signature  is  a  certification  of  the 
elements  set  forth  in  Rule  26(g). 

Although  the  certification  duty  requires  the  lawyer  to  pause  and  consider  the 
reasonableness  of  his  request,  response,  or  objection,  it  is  not  meant  to  discourage 
or  restrict  necessary  and  legitimate  discover)'.  The  rule  simply  requires  that  the 
attorney  make  a  reasonable  inquiry'  into  the  factual  basis  of  his  response,  request,  or 
objection. 

The  duty  to  make  a  "reasonable  inquiry"  is  satisfied  if  the  investigation 
undertaken  bv  the  attorney  and  the  conclusions  drawn  therefrom  are  reasonable 
under  the  circumstances.  It  is  an  objective  standard  similar  to  the  one  imposed  by 
Rule  11.  See  the  Advisor)'  Committee  Note  to  Rule  11.  See  also  Kinee  v.  Abraham 
Lincoln  Fed.  Sav.  &  Loan  Assn.,  365  F.  Supp.  975  (E.D.  Pa.  1973).  In  making  the 
inquiry,  the  attorney  may  rely  on  assertions  by  the  client  and  on  communications 
with  other  counsel  in  the  case  as  long  as  that  reliance  is  appropriate  under  the 
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circumstances.  Ultimately,  what  is  reasonable  is  a  matter  for  the  court  to  decide  on 
the  totality  of  the  circumstances.  .  .  . 

Because  of  the  asserted  reluctance  to  impose  sanctions  on  attorneys  who 
abuse  the  discover)  rules,  see  Brazil,  Civil  Diseoverv:  Lawyers'  Views  of  its 
Effectiveness,  Principal  Problems  and  Abuses.  American  Bar  Foundation  (1980); 
Ellington.  A  Study  of  Sanctions  for  Discover)  Abuse,  Department  of  Justice  1979), 
Rule  26ig>  makes  explicit  the  authority  judges  now  have  to  impose  appropriate 
sanctions  and  requires  them  to  use  it.  This  authority  derives  from  Rule  37,  28  U.S. 
C.  \  192",  and  the  court's  inherent  power.  See  Roadwav  Express,  Inc.  v.  Piper,  447 
U.S.  752  (1980);  Martin  v.  Bell  Helicopter  Co..  85  F.R.D.  654.  661-662  D.  Col. 
1980  i;  Note.  Sanctions  Imposed  bv  Courts  on  Attornevs  Who  Abuse  the  Judicial 
Process,  44  U.  Chi.  L.  Rev.  619  ( 1977).  The  new  rule  mandates  that  sanctions  be 
imposed  on  attorneys  who  fail  to  meet  the  standards  established  in  the  first  portion 
of  Rule  26(g).  The  nature  of  the  sanction  is  a  matter  of  judicial  discretion  to  be 
exercised  in  light  of  the  particular  circumstances.  The  court  mav  take  into  account 
any  failure  by  the  part)  seeking  sanctions  to  invoke  protection  under  Rule  26(c  at 
an  early  stage  in  the  litigation. 

The  sanctioning  process  must  comport  with  due  process  requirements.  The 
kind  of  notice  and  hearing  required  will  depend  on  the  facts  of  the  case  and 
the  severity  of  the  sanction  being  considered.  To  prevent  the  proliferation  of  the 
sanction  procedure  and  to  avoid  multiple  hearings,  discovery  in  anv  sanction 
proceeding  normallv  should  be  permitted  onlv  when  it  is  clearly  required  by  the 
interests  of  justice.  In  most  cases  the  court  will  be  aware  of  the  circumstances  and 
onlv  a  brief  hearing  should  be  necessary. 

1993  AMENDMENTS 

Subdivision  (a).  Through  the  addition  of  paragraphs  (1)  —  (4),  this  subdivision 
imposes  on  parties  a  dutv  to  disclose,  without  awaiting  formal  diseoverv  requests, 
certain  basic  information  that  is  needed  in  most  cases  to  prepare  for  trial  or  make  an 
informed  decision  about  settlement.  The  rule  requires  all  parties  ( 1 )  early  in  the  case 
to  exchange  information  regarding  potential  witnesses,  documentary  evidence, 
damages,  and  insurance,  (2)  at  an  appropriate  time  during  the  discover)  period  to 
identify  expert  witnesses  and  provide  a  detailed  written  statement  of  the  testimonv 
that  may  be  offered  at  trial  through  specially  retained  experts,  and  ( 3 )  as  the  trial  date 
approaches  to  identifv  the  particular  evidence  that  may  be  offered  at  trial.  .  .  . 

Unlike  subparagraphs  C  and  D  .  subparagraph  (B)  does  not  require 
production  of  anv  documents.  Of  course,  in  cases  involving  few  documents  a 
disclosing  party  mav  prefer  to  provide  copies  of  the  documents  rather  than  describe 
them,  and  the  rule  is  written  to  afford  this  option  to  the  disclosing  party.  If,  as  will 
be  more  tvpical,  onlv  the  description  is  provided,  the  other  parties  are  expected  to 
obtain  the  documents  desired  bv  proceeding  under  Rule  34  or  through  informal 
requests.  The  disclosing  partv  does  not,  by  describing  documents  under 
subparagraph  iBi,  waive  its  right  to  object  to  production  on  the  basis  of  privilege 
or  work  product  protection,  or  to  assert  that  the  documents  are  not  sufficientlv 
relevant  to  justifv  the  burden  or  expense  of  production.  .  .  . 
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2000  AMENDMENTS 

Purposes  of  Amendments.  The  Rule  26(a)(1)  initial  disclosure  provisions  are 
amended  to  establish  a  nationally  uniform  practice.  The  scope  of  the  disclosure 
obligation  is  narrowed  to  cover  onlv  information  that  the  disclosing  partv  mav  use 
to  support  its  position.  In  addition,  the  rule  exempts  specified  categories  of 
proceedings  from  initial  disclosure,  and  permits  a  partv  who  contends  that 
disclosure  is  not  appropriate  in  the  circumstances  of  the  case  to  present  its 
objections  to  the  court,  which  must  then  determine  whether  disclosure  should  be 
made.  Related  changes  are  made  in  Rules  26(di  and  (f ).  .  .  . 

The  Committee  has  discerned  widespread  support  for  national  uniformitv. 
Many  lawyers  have  experienced  difficulty  in  coping  with  divergent  disclosure  and 
other  practices  as  thev  move  from  one  district  to  another.  Lawyers  surveved  bv  the 
Federal  Judicial  Center  ranked  adoption  of  a  uniform  national  disclosure  rule 
second  among  proposed  rule  changes  (behind  increased  availabilitv  of  judges  to 
resolve  discovery  disputes)  as  a  means  to  reduce  litigation  expenses  without 
interfering  with  fair  outcomes.  .  .  . 

Subdivision  (a)(1).  .  .  .  The  initial  disclosure  obligation  of  subdivisions 
(a)(1)(A)  and  (B)  has  been  narrowed  to  identification  of  witnesses  and  documents 
that  the  disclosing  part)'  may  use  to  support  its  claims  or  defenses.  "Use"  includes 
any  use  at  a  pretrial  conference,  to  support  a  motion,  or  at  trial.  The  disclosure 
obligation  is  also  triggered  by  intended  use  in  discovery,  apart  from  use  to  respond 
to  a  discover)'  request;  use  of  a  document  to  question  a  witness  during  a  deposition 
is  a  common  example.  The  disclosure  obligation  attaches  both  to  witnesses  and 
documents  a  parti  intends  to  use  and  also  to  witnesses  and  to  documents  the  partv 
intends  to  use  if—  in  the  language  of  Rule  26ia    3    —  "the  need  arises." 

A  partv  is  no  longer  obligated  to  disclose  witnesses  or  documents,  whether 
favorable  or  unfavorable,  that  it  does  not  intend  to  use.  The  obligation  to  disclose 
information  the  parti*  may  use  connects  directlv  to  the  exclusion  sanction  of  Rule 
37(c)(1).  Because  the  disclosure  obligation  is  limited  to  material  that  the  part)  may 
use,  it  is  no  longer  tied  to  particularized  allegations  in  the  pleadings.  Subdivision 
(e)(1),  which  is  unchanged,  requires  supplementation  if  information  later  acquired 
would  have  been  subject  to  the  disclosure  requirement.  As  case  preparation 
continues,  a  parti'  must  supplement  its  disclosures  when  it  determines  that  it  may 
use  a  witness  or  document  that  it  did  not  previously  intend  to  use. 

The  disclosure  obligation  applies  to  "claims  and  defenses,"  and  therefore 
requires  a  parts'  to  disclose  information  it  mav  use  to  support  its  denial  or  rebuttal 
of  the  allegations,  claim,  or  defense  of  another  partv.  It  therebv  bolsters  the 
requirements  of  Rule  11(b)(4),  which  authorizes  denials  "warranted  on  the 
evidence,"  and  disclosure  should  include  the  identity  of  anv  witness  or  document 
that  the  disclosing  party  mav  use  to  support  such  denials.  .  .  . 

New  subdivision  (a)(1)(E)  excludes  eight  specified  categories  of  proceedings 
from  initial  disclosure.  The  objective  of  this  listing  is  to  identify  cases  in  which 
there  is  likely  to  be  little  or  no  discovery,  or  in  which  initial  disclosure  appears 
unlikely  to  contribute  to  the  effective  development  of  the  case.  The  list  was 
developed  after  a  review  of  the  categories  excluded  bv  local  rules  in  various  districts 
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from  the  operation  of  Rule  16(b)  and  the  conference  requirements  of  subdivision 
(f).  Subdivision  (a)(1)(E)  refers  to  categories  of  "proceedings"  rather  than 
categories  of  "actions"  because  some  might  not  properly  be  labeled  "actions." 
Case  designations  made  by  the  parties  or  the  clerk's  office  at  the  time  of  filing  do 
not  control  application  of  the  exemptions.  The  descriptions  in  the  rule  are  generic 
and  are  intended  to  be  administered  by  the  parties  —  and,  when  needed,  the 
courts  —  with  the  flexibility  needed  to  adapt  to  gradual  evolution  in  the  tvpes  of 
proceedings  that  fall  within  these  general  categories.  The  exclusion  of  an  action  for 
review  on  an  administrative  record,  for  example,  is  intended  to  reach  a  proceeding 
that  is  framed  as  an  "appeal"  based  solely  on  an  administrative  record.  The 
exclusion  should  not  apply  to  a  proceeding  in  a  form  that  commonlv  permits 
admission  of  new  evidence  to  supplement  the  record.  Item  (vii),  excluding  a 
proceeding  ancillary  to  proceedings  in  other  courts,  does  not  refer  to  bankruptcy 
proceedings;  application  of  the  Civil  Rules  to  bankruptcv  proceedings  is 
determined  by  the  Bankruptcy  Rules. 

Subdivision  (a)(1)(E)  is  likely  to  exempt  a  substantial  proportion  of  the  cases 
in  most  districts  from  the  initial  disclosure  requirement.  Based  on  1996  and  1997 
case  filing  statistics,  Federal  Judicial  Center  staff  estimate  that,  nationwide,  these 
categories  total  approximately  one-third  of  all  civil  filings.  .  .  . 

The  time  for  initial  disclosure  is  extended  to  14  days  after  the  subdivision  (f ) 
conference  unless  the  court  orders  otherwise.  This  change  is  integrated  with  corre- 
sponding changes  requiring  that  the  subdivision  (f )  conference  be  held  21  days 
before  the  Rule  16(b)  scheduling  conference  or  scheduling  order,  and  that  the 
report  on  the  subdivision  (f )  conference  be  submitted  to  the  court  14  days  after  the 
meeting.  These  changes  provide  a  more  orderly  opportunity  for  the  parties  to 
review  the  disclosures,  and  for  the  court  to  consider  the  report.  In  many  instances, 
the  subdivision  (f )  conference  and  the  effective  preparation  of  the  case  would 
benefit  from  disclosure  before  the  conference,  and  earlier  disclosure  is  encouraged. 

Subdivision  (b)(1).  In  1978,  the  Committee  published  for  comment  a 
proposed  amendment,  suggested  by  the  Section  of  Litigation  of  the  American  Bar 
Association,  to  refine  the  scope  of  discovery  by  deleting  the  "subject  matter" 
language.  This  proposal  was  withdrawn,  and  the  Committee  has  since  then  made 
other  changes  in  the  discoverv  rules  to  address  concerns  about  overbroad  discovers 
Concerns  about  costs  and  delay  of  discover}  have  persisted  nonetheless,  and  other 
bar  groups  have  repeatedlv  renewed  similar  proposals  for  amendment  to  this 
subdivision  to  delete  the  "subject  matter"  language.  Nearly  one-third  of  the  lawyers 
surveyed  in  199"  bv  the  Federal  Judicial  Center  endorsed  narrowing  the  scope  of 
discovery  as  a  means  of  reducing  litigation  expense  without  interfering  with  fair 
case  resolutions.  Discover)-  and  Disclosure  Practice,  supra,  at  44-45  (1997).  The 
Committee  has  heard  that  in  some  instances,  particularly  cases  involving  large 
quantities  of  discoverv,  parties  seek  to  justify  discovery  requests  that  sweep  far 
bevond  the  claims  and  defenses  of  the  parties  on  the  ground  that  they  nevertheless 
have  a  bearing  on  the  "subject  matter"  involved  in  the  action. 

The  amendments  proposed  for  subdivision  (b)(1)  include  one  element  of 
these  earlier  proposals  but  also  differ  from  these  proposals  in  significant  ways.  The 
similarity  is  that  the  amendments  describe  the  scope  of  party-controlled  discovery 
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in  terms  of  matter  relevant  to  the  claim  or  defense  of  any  party.  The  court, 
however,  retains  authority  to  order  discovery  of  any  matter  relevant  to  the  subject 
matter  involved  in  the  action  for  good  cause.  The  amendment  is  designed  to 
involve  the  court  more  actively  in  regulating  the  breadth  of  sweeping  or 
contentious  discover)'.  The  Committee  has  been  informed  repeatedly  by  lawyers 
that  involvement  of  the  court  in  managing  discovery  is  an  important  method  of 
controlling  problems  of  inappropriately  broad  discovery.  Increasing  the  availability 
of  judicial  officers  to  resolve  discovery  disputes  and  increasing  court  management 
of  discovery  were  both  strongly  endorsed  by  the  attorneys  surveved  bv  the  Federal 
Judicial  Center.  See  Discover)-  and  Disclosure  Practice,  supra,  at  44.  Under  the 
amended  provisions,  if  there  is  an  objection  that  discover)'  goes  beyond  material 
relevant  to  the  parties'  claims  or  defenses,  the  court  would  become  involved  to 
determine  whether  the  discover)'  is  relevant  to  the  claims  or  defenses  and,  if  not, 
whether  good  cause  exists  for  authorizing  it  so  long  as  it  is  relevant  to  the  subject 
matter  of  the  action.  The  good-cause  standard  warranting  broader  discovery  is 
meant  to  be  flexible. 

The  Committee  intends  that  the  parties  and  the  court  focus  on  the  actual 
claims  and  defenses  involved  in  the  action.  The  dividing  line  between  information 
relevant  to  the  claims  and  defenses  and  that  relevant  only  to  the  subject  matter  of 
the  action  cannot  be  defined  with  precision.  A  variety  of  types  of  information  not 
directly  pertinent  to  the  incident  in  suit  could  be  relevant  to  the  claims  or  defenses 
raised  in  a  given  action.  For  example,  other  incidents  of  the  same  type,  or  involving 
the  same  product,  could  be  properly  discoverable  under  the  revised  standard. 
Information  about  organizational  arrangements  or  filing  systems  of  a  part)'  could  be 
discoverable  if  likely  to  yield  or  lead  to  the  discovery  of  admissible  information. 
Similarly,  information  that  could  be  used  to  impeach  a  likely  witness,  although  not 
otherwise  relevant  to  the  claims  or  defenses,  might  be  properly  discoverable.  In 
each  instance,  the  determination  whether  such  information  is  discoverable  because 
it  is  relevant  to  the  claims  or  defenses  depends  on  the  circumstances  of  the  pending 
action. 

The  rule  change  signals  to  the  court  that  it  has  the  authority  to  confine 
discovery  to  the  claims  and  defenses  asserted  in  the  pleadings,  and  signals  to  the 
parties  that  they  have  no  entitlement  to  discover)'  to  develop  new  claims  or  defenses 
that  are  not  already  identified  in  the  pleadings.  In  general,  it  is  hoped  that 
reasonable  lawyers  can  cooperate  to  manage  discovery  without  the  need  for  judicial 
intervention.  When  judicial  intervention  is  invoked,  the  actual  scope  of  discovery 
should  be  determined  according  to  the  reasonable  needs  of  the  action.  The  court 
may  permit  broader  discovery  in  a  particular  case  depending  on  the  circumstances 
of  the  case,  the  nature  of  the  claims  and  defenses,  and  the  scope  of  the  discovery 
requested.  .  .  . 

The  amendments  also  modify  the  provision  regarding  discover)'  of  information 
not  admissible  in  evidence.  As  added  in  1946,  this  sentence  was  designed  to  make 
clear  that  otherwise  relevant  material  could  not  be  withheld  because  it  was  hearsay  or 
otherwise  inadmissible.  The  Committee  was  concerned  that  the  "reasonably 
calculated  to  lead  to  the  discover)'  of  admissible  evidence"  standard  set  forth  in  this 
sentence  might  swallow  any  other  limitation  on  the  scope  of  discover)'.  Accordingly, 
this  sentence  has  been  amended  to  clarifv  that  information  must  be  relevant  to  be 
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discoverable,  even  though  inadmissible,  and  thatjdiscoverv  of  such  material  is 
permitted  if  reasonably  calculated  to  lead  to  the  discover)  of  admissible  evidenceJAs 
used  here,  '"relevant"  means  within  the  scope  of  discoverv  as  defined  in  this 
subdivision,  and  it  would  include  information  relevant  to  the  subject  matter  involved 
in  the  action  if  the  court  has  ordered  discover}-  to  that  limit  based  on  a  showing  of 
good  cause. 

Finally,  a  sentence  has  been  added  calling  attention  to  the  limitations  of 
subdivision  (b)(2)(i),  (ii),  and  (iii).  These  limitations  apply  to  discover)'  that  is 
otherwise  within  the  scope  of  subdivision  (b)(1).  The  Committee  has  been  told 
repeatedly  that  courts  have  not  implemented  these  limitations  with  the  vigor  that 
was  contemplated.  See  8  Federal  Practice  &  Procedure  §2008.1  at  121.  This 
otherwise  redundant  cross-reference  has  been  added  to  emphasize  the  need  for 
active  judicial  use  of  subdivision  (b)(2)  to  control  excessive  discoverv.  Cf. 
Crawford-El  v.  Britton.  US  S.  Ct  1584,  1597  (1998)  (quoting  Rule  26(b)(2  (iii 
and  stating  that  "Rule  26  vests  the  trial  judge  with  broad  discretion  to  tailor 
discoverv  narrowly"). 

Subdivision  (b)(2).  Rules  30,  31,  and  33  establish  presumptive  national  limits 
on  the  numbers  of  depositions  and  interrogatories.  New  Rule  30(d)(2i  establishes  a 
presumptive  limit  on  the  length  of  depositions.  Subdivision  (b)(2)  is  amended  to 
remove  the  previous  permission  for  local  rules  that  establish  different  presumptive 
limits  on  these  discover)  activities.  There  is  no  reason  to  believe  that  unique 
circumstances  justifv  varving  these  nationallv-applicable  presumptive  limits  in 
certain  districts.  The  limits  can  be  modified  by  court  order  or  agreement  in  an 
individual  action,  but  "standing"  orders  imposing  different  presumptive  limits  are 
not  authorized.  Because  there  is  no  national  rule  limiting  the  number  of  Rule  36 
requests  for  admissions,  the  rule  continues  to  authorize  local  rules  that  impose 
numerical  limits  on  them.  This  change  is  not  intended  to  interfere  with 
differentiated  case  management  in  districts  that  use  this  technique  bv  case- 
specific  order  as  part  of  their  Rule  16  process.  .  .  . 

In  am  situation  in  which  discovery  requests  are  challenged  as  exceeding  the 
limitations  of  subdivision  (b)(2),  the  court  may  fashion  an  appropriate  order 
including  cost-bearing.  Where  appropriate  it  could,  for  example,  order  that  some 
discoverv  requests  be  fullv  satisfied  because  they  are  not  disproportionate,  direct 
that  certain  requests  not  be  answered  at  all,  and  condition  responses  to  other 
requests  on  pavment  bv  the  partv  seeking  the  discover)  of  part  or  all  of  the  costs  of 
complying  with  the  request.  In  determining  whether  to  order  cost-bearing,  the 
court  should  ensure  that  onlv  reasonable  costs  are  included,  and  (as  suggested  bv 
limitation  iii  ,  it  may  take  account  of  the  parties'  relative  resources  in  determining 
whether  it  is  appropriate  for  the  part)-  seeking  discover)-  to  shoulder  part  or  all  of  the 
cost  of  responding  to  the  discovery.  .  .  . 

Subdivision  (f).  As  in  subdivision  d  .  the  amendments  remove  the  prior 
authority  to  exempt  cases  bv  local  rule  from  the  conference  requirement.  The 
Committee  has  been  informed  that  the  addition  of  the  conference  was  one  of  the 
most  successful  changes  made  in  the  1993  amendments,  and  it  therefore  has 
determined  to  applv  the  conference  requirement  nationwide.  The  categories  of 
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proceedings  exempted  from  initial  disclosure  under  subdivision  (a)(1)(E)  are 
exempted  from  the  conference  requirement  for  the  reasons  that  warrant  exclusion 
from  initial  disclosure.  The  court  may  order  that  the  conference  need  not  occur  in 
a  case  where  otherwise  required,  or  that  it  occur  in  a  case  otherwise  exempted  by 
subdivision  (a)(1)(E).  "Standing"  orders  altering  the  conference  requirement  for 
categories  of  cases  are  not  authorized. 


Rule  27.     Depositions  Before  Action  or  Pending  Appeal 

(a)  Before  Action. 

(1)  Petition.  A  person  who  desires  to  perpetuate  testimony  regarding  any  matter 
that  may  be  cognizable  in  any  court  of  the  United  States  may  file  a  verified  petition  in 
the  United  States  district  court  in  the  district  of  the  residence  of  any  expected  adverse 
party.  The  petition  shall  be  entitled  in  the  name  of  the  petitioner  and  shall  show:  1, 
that  the  petitioner  expects  to  be  a  party  to  an  action  cognizable  in  a  court  of  the 
United  States  but  is  presently  unable  to  bring  it  or  cause  it  to  be  brought,  2,  the 
subject  matter  of  the  expected  action  and  the  petitioner's  interest  therein,  3,  the  facts 
which  the  petitioner  desires  to  establish  bv  the  proposed  testimony  and  the  reasons  for 
desiring  to  perpetuate  it,  4,  the  names  or  a  description  of  the  persons  the  petitioner 
expects  will  be  adverse  parties  and  their  addresses  so  far  as  known,  and  5,  the  names 
and  addresses  of  the  persons  to  be  examined  and  the  substance  of  the  testimonv 
which  the  petitioner  expects  to  elicit  from  each,  and  shall  ask  for  an  order  authorizing 
the  petitioner  to  take  the  depositions  of  the  persons  to  be  examined  named  in  the 
petition,  for  the  purpose  of  perpetuating  their  testimony. 

(2)  Notice  and  Service.  At  least  20  days  before  the  hearing  date,  the 
petitioner  must  serve  each  expected  adverse  partv  with  a  copy  of  the  petition  and 
a  notice  stating  the  time  and  place  of  the  hearing  on  the  petition.  The  notice  mav 
be  served  either  inside  or  outside  the  district  or  state  in  the  manner  provided  in 
Rule  4.  If  service  cannot  be  made  with  due  diligence  on  an  expected  adverse 
party,  the  court  may  order  service  by  publication  or  otherwise.  The  court  must 
appoint  an  attorney  to  represent  persons  not  served  in  the  mannar  provided  by 
Rule  4  and  to  cross-examine  the  deponent  on  behalf  of  persons  not  served  and 
not  otherwise  represented.  Rule  17(c)  applies  if  any  expected  adverse  party  is  a 
minor  or  is  incompentent. 

(3)  Order  and  Examination.  If  the  court  is  satisfied  that  the  perpetuation  of 
the  testimony  may  prevent  a  failure  or  delay  of  justice,  it  shall  make  an  order 
designating  or  describing  the  persons  whose  depositions  may  be  taken  and 
specifying  the  subject  matter  of  the  examination  and  whether  the  depositions 
shall  be  taken  upon  oral  examination  or  written  interrogatories.  The  depositions 
may  then  be  taken  in  accordance  with  these  rules;  and  the  court  may  make 
orders  of  the  character  provided  for  bv  Rules  34  and  35.  For  the  purpose  of 
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applying  these  rules  to  depositions  for  perpetuating  testimony,  each  reference 
therein  to  the  court  in  which  the  action  is  pending  shall  be  deemed  to  refer  to 
the  court  in  which  the  petition  for  such  deposition  was  filed. 

(4)  Use  of  Deposition.  If  a  deposition  to  perpetuate  testimony  is  taken 
under  these  rules  or  if,  although  not  so  taken,  it  would  be  admissible  in  evidence 
in  the  courts  of  the  state  in  which  it  is  taken,  it  may  be  used  in  any  action 
involving  the  same  subject  matter  subsequently  brought  in  a  United  States 
district  court,  in  accordance  with  the  provisions  of  Rule  32(a),  eff.  Aug.  1,  1987; 
Apr.  25,  2005,  eff.  Dec.  1,  2005. 

(b)  Pending  Appeal.  If  an  appeal  has  been  taken  from  a  judgment  of  a  district 
court  or  before  the  taking  of  an  appeal  if  the  time  therefor  has  not  expired,  the  district 
court  in  which  the  judgment  was  rendered  ma}-  allow  the  taking  of  the  depositions  of 
witnesses  to  perpetuate  their  testimony  for  use  in  the  event  of  further  proceedings  in 
the  district  court.  In  such  case  the  part)'  who  desires  to  perpetuate  the  testimony  may 
make  a  motion  in  the  district  court  for  leave  to  take  the  depositions,  upon  the  same 
notice  and  service  thereof  as  if  the  action  was  pending  in  the  district  court.  The 
motion  shall  show  (1)  the  names  and  addresses  of  persons  to  be  examined  and  the 
substance  of  the  testimony  which  the  party  expects  to  elicit  from  each;  (2)  the  reasons 
for  perpetuating  their  testimony.  If  the  court  finds  that  the  perpetuation  of  the 
testimony  is  proper  to  avoid  a  failure  or  delay  of  justice,  it  may  make  an  order  allowing 
the  depositions  to  be  taken  and  may  make  orders  of  the  character  provided  for  by 
Rules  34  and  35,  and  thereupon  the  depositions  may  be  taken  and  used  in  the  same 
manner  and  under  the  same  conditions  as  are  prescribed  in  these  rules  for 
depositions  taken  in  actions  pending  in  the  district  court. 

(c)  Perpetuation  by  Action.  This  rule  does  not  limit  the  power  of  a  court  to 
entertain  an  action  to  perpetuate  testimony. 

As  amended  Dec.  27,  1946,  eff.  Mar.  19,  1948;  Dec.  29,  1948,  eff.  Oct.  20, 
1949;  Mar.  1,  1971,  eff.  July  1,  1971;  Mar.  2,  1987,  eff.  Aug.  1,  1987,  eff.  Aug.  1, 
1987;  Apr.  25,  2005,  eff.  Dec.  1,  2005. 


Rule  28.     Persons  Before  Whom  Depositions  May  Be  Taken 

(a)  Within  the  United  States.  Within  the  United  States  or  within  a  territory 
or  insular  possession  subject  to  the  jurisdiction  of  the  United  States,  depositions 
shall  be  taken  before  an  officer  authorized  to  administer  oaths  by  the  laws  of  the 
United  States  or  of  the  place  where  the  examination  is  held,  or  before  a  person 
appointed  by  the  court  in  which  the  action  is  pending.  A  person  so  appointed  has 
power  to  administer  oaths  and  take  testimony.  The  term  officer  as  used  in  Rules 
30,  31,  and  32  includes  a  person  appointed  by  the  court  or  designated  by  the 
parties  under  Rule  29. 
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(b)  In  Foreign  Countries.  Depositions  may  be  taken  in  a  foreign 
country  (1)  pursuant  to  any  applicable  treaty  or  convention,  or  (2)  pursuant  to 
a  letter  of  request  (whether  or  not  captioned  a  letter  rogatory),  or  (3)  on  notice 
before  a  person  authorized  to  administer  oaths  in  the  place  where  the 
examination  is  held,  either  by  the  law  thereof  or  by  the  law  of  the  United 
States,  or  (4)  before  a  person  commissioned  by  the  court,  and  a  person  so 
commissioned  shall  have  the  power  bv  virtue  of  the  commission  to  administer 
anv  necessarv  oath  and  take  testimony.  A  commission  or  a  letter  of  request 
shall  be  issued  on  application  and  notice  and  on  terms  that  are  just  and 
appropriate.  It  is  not  requisite  to  the  issuance  of  a  commission  or  a  letter  of 
request  that  the  taking  of  the  deposition  in  any  other  manner  is  impracticable  or 
inconvenient;  and  both  a  commission  and  a  letter  of  request  mav  be  issued 
in  proper  cases.  A  notice  or  commission  mav  designate  the  person  before 
whom  the  deposition  is  to  be  taken  either  bv  name  or  descriptive  title.  A  letter  of 
request  may  be  addressed  "To  the  Appropriate  Authority  in  [here  name  the 
country]."  When  a  letter  of  request  or  anv  other  device  is  used  pursuant  to 
any  applicable  treat}-  or  convention,  it  shall  be  captioned  in  the  form 
prescribed  by  that  treaty  or  convention.  Evidence  obtained  in  response  to  a 
letter  of  request  need  not  be  excluded  merely  because  it  is  not  a  verbatim 
transcript,  because  the  testimony  was  not  taken  under  oath,  or  because  of  anv 
similar  departure  from  the  requirements  for  depositions  taken  within  the  United 
States  under  these  rules. 

(c)  Disqualification  for  Interest.  No  deposition  shall  be  taken  before  a 
person  who  is  a  relative  or  employee  or  attornev  or  counsel  of  any  of  the  parties, 
or  is  a  relative  or  employee  of  such  attornev  or  counsel,  or  is  financially 
interested  in  the  action. 

As  amended  Dec.  27,  1946,  eff.  Mar.  19,  1948;  Jan.  21,  1963,  eff.  Julv  1. 
1963;  Mar.  2,  1987,  eff.  Aug.  1,  1987;  Apr.  22,  1993,  eff.  Dec.  1,  1993. 


Rule  29.     Stipulations  Regarding  Discovery  Procedure 

Unless  otherwise  directed  bv  the  court,  the  parties  may  by 
written  stipulation  (1)  provide  that  depositions  may  be  taken  before  any 
person,  at  anv  time  or  place,  upon  anv  notice,  and  in  anv  manner  and  when 
so  taken  may  be  used  like  other  depositions,  and  (2)  modify  other 
procedures  governing  or  limitations  placed  upon  discovery,  except  that 
stipulations  extending  the  time  provided  in  Rules  33,  34,  and  36  for  responses 
to  discover}-  may,  if  thev  would  interfere  with  anv  time  set  for  completion  of 
discover}',  for  hearing  of  a  motion,  or  for  trial,  be  made  onlv  with  the  approval  of 
the  court. 

As  amended  Mar.  30,  1970,  eff.  July  1,  1970;  Apr.  22,  1993,  eff.  Dec.  1,  1993. 
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Advisory  Committee  Notes,  1993  Amendments 

This  rule  is  revised  to  give  greater  opportunity  for  litigants  to  agree  upon 
modifications  to  the  procedures  governing  discover)'  or  to  limitations  upon 
discovery.  Counsel  are  encouraged  to  agree  on  less  expensive  and  time-consuming 
methods  to  obtain  information,  as  through  voluntary  exchange  of  documents,  use 
of  interviews  in  lieu  of  depositions,  etc.  Likewise,  when  more  depositions  or 
interrogatories  are  needed  than  allowed  under  these  rules  or  when  more  time  is 
needed  to  complete  a  deposition  than  allowed  under  a  local  rule,  they  can,  bv 
agreeing  to  the  additional  discover)',  eliminate  the  need  for  a  special  motion 
addressed  to  the  court. 


Rule  30.     Depositions  upon  Oral  Examination 

(a)  When  Depositions  May  Be  Taken;  When  Leave  Required. 

(1)  A  party  may  take  the  testimony  of  any  person,  including  a  party,  by 
deposition  upon  oral  examination  without  leave  of  court  except  as  provided 
inparagraph  (2).  The  attendance  of  witnesses  may  be  compelled  by  subpoena  as 
provided  in  Rule  45. 

(2)  A  party'  must  obtain  leave  of  court,  which  shall  be  granted  to  the  extent 
consistent  with  the  principles  stated  in  Rule  26(b)(2),  if  the  person  to  be 
examined  is  confined  in  prison  or  if,  without  the  written  stipulation  of  the 
parties, 

(A)  a  proposed  deposition  would  result  in  more  than  ten  depositions 
being  taken  under  this  rule  or  Rule  3 1  by  the  plaintiffs,  or  by  thelTeFendants, 
or  by  third-party  defendants; 

(B)  the  person  to  be  examined  already  has  been  deposed  in  the  case;  or 

(C)  a  party  seeks  to  take  a  deposition  before  the  time  specified  in  Rule 
26(d)  unless  the  notice  contains  a  certification,  with  supporting  facts, 
that  the  person  to  be  examined  is  expected  to  leave  the  United  States  and 
be  unavailable  for  examination  in  this  country  unless  deposed  before  that 
time. 

(b)  Notice  of  Examination:  General  Requirements;  Method  of  Recording; 
Production  of  Documents  and  Things;  Deposition  of  Organization;  Deposition 
by  Telephone. 

(1)  A  partv  desiring  to  take  the  deposition  of  any  person  upon  oral 
examination  shall  give  reasonable  notice  in  writing  to  every  other  party  to  the 
action.  The  notice  shall  state  the  time  and  place  for  taking  the  deposition  and  the 
name  and  address  of  each  person  to  be  examined,  if  known,  and,  if  the  name  is 
not  known,  a  general  description  sufficient  to  identify  the  person  or  the  particular 
class  or  group  to  which  the  person  belongs.  If  a  subpoena  duces  tecum  is  to 
be  served  on  the  person  to  be  examined,  the  designation  of  the  materials  to 
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be  produced  as  set  forth  in  the  subpoena  shall  be  attached  to.  or  included  in, 
the  notice. 

(2)  The  party  taking  the  deposition  shall  state  in  the  notice  the  method  bv 
which  the  testimony  shall  be  recorded.  Unless  the  court  orders  otherwise,  it  may 
be  recorded  bv  sound,  sound-and-visual,  or  stenographic  means,  and  the  party 
taking  the  deposition  shall  bear  the  cost  of  the  recording.  Any  party  may  arrange 
for  a  transcription  to  be  made  from  the  recording  of  a  deposition  taken  by 
nonstenographic  means. 

:  With  prior  notice  to  the  deponent  and  other  parties,  any  party 
may  designate  another  method  to  record  the  deponent's  testimony  in  addition  to 
the  method  specified  by  the  person  taking  the  deposition.  The  additional  record 
or  transcript  shall  be  made  at  that  party's  expense  unless  the  court  otherwise 
orders. 

(4)  Unless  otherwise  agreed  by  the  parties,  a  deposition  shall  be  conducted 
before  an  officer  appointed  or  designated  under  Rule  2S  and  shall  begin  with  a 
statement  on  the  record  by  the  officer  that  includes  (A)  the  officer's  name  and 
business  address;  (B)  the  date,  time,  and  place  of  the  deposition;  (Ci  the  name 
of  the  deponent;  (D)  the  administration  of  the  oath  or  affirmation  to  the 
deponent;  and  (E)  an  identification  of  all  persons  present.  If  the  deposition 
is  recorded  other  than  stenographicallv,  the  officer  shall  repeat  items  (A)  through 
(C)  at  the  beginning  of  each  unit  of  recorded  tape  or  other  recording 
medium.  The  appearance  or  demeanor  of  deponents  or  attorneys  shall  not  be 
distorted  through  camera  or  sound-recording  techniques.  At  the  end  of  the 
deposition,  the  officer  shall  state  on  the  record  that  the  deposition  is  complete 
and  shall  set  forth  any  stipulations  made  by  counsel  concerning  the  custody 
of  the  transcript  or  recording  and  the  exhibits,  or  concerning  other  pertinent 
matters. 

(5)  The  notice  to  a  party  deponent  may  be  accompanied  by  a  request  made 
in  compliance  with  Rule  34  for  the  production  of  documents  and  tangible  things 
at  the  taking  of  the  deposition.  The  procedure  of  Rule  34  shall  applv  to  the 
request. 

^v.     ,         (6)  A  party  mav  in  the  party's  notice  and  in  a  subpoena  name  as  the 

j      ^'sv  deponent  a  public  or  private  corporation  or  a  partnership  or  association  or 

yV        governmental  agency  and  describe  with  reasonable  particularity  the  matters  on 

v^    ^         which  examination  is  requested.  In  that  event,  the  organization  so  named  shall 

designate  one  or  more  officers,  directors  or  managing  agents,  or  other  persons 

who   consent  to   testify    on   its   behalf,   and   may  set  forth,   for  each   person 

designated,  the  matters  on  which  the  person  will  testify.  A  subpoena  shall  advise 

a  non-party  organization  of  its  duty  to  make  such  a  designation.  The  persons  so 

designated  shall  testify  as  to  matters  known  or  reasonably  available  to  the 

organization.  This  subdivision  •  b  n  6 »  does  not  preclude  taking  a  deposition  by 

any  other  procedure  authorized  in  these  rules. 

(7)  The  parties  may  stipulate  in  writing  or  the  court  mav  upon  motion  order 
that  a  deposition  be  taken  bv  telephone  or  other  remote  electronic  means. 
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For  the  purposes  of  this  rule  and  Rules  28(a),  37(a)(  1 ),  and  37(b)(  1 ),  a  deposition 
taken  by  such  means  is  taken  in  the  district  and  at  the  place  where  the  deponent 
is  to  answer  questions. 

(c)  Examination  and  Cross-Examination;  Record  of  Examination;  Oath; 
Objections.  Examination  and  cross-examination  of  witnesses  may  proceed  as 
permitted  at  the  trial  under  the  provisions  of  the  Federal  Rules  of  Evidence 
except  Rules  103  and  61 5.  The  officer  before  whom  the  deposition  is  to  be  taken 
shall  put  the  witness  on  oath  or  affirmation  and  shall  personally,  or  by  someone 
acting  under  the  officer's  direction  and  in  the  officer's  presence,  record  the 
testimony  of  the  witness.  The  testimony  shall  be  taken  stenographicallv  or 
recorded  by  any  other  method  authorized  bv  subdivision  (b)(2)  of  this  rule.  All 
objections  made  at  the  time  of  the  examination  to  the  qualifications  of  the  officer 
taking  the  deposition,  to  the  manner  of  taking  it,  to  the  evidence  presented,  to  the 
conduct  of  any  party,  or  to  any  other  aspect  of  the  proceedings  shall  be  noted  by 
the  officer  upon  the  record  of  the  deposition;  but  the  examination  shall  proceed, 
with  the  testimony  being  taken  subject  to  the  objections.  In  lieu  of  participating 
in  the  oral  examination,  parties  may  serve  written  questions  in  a  sealed  envelope 
on  the  party  taking  the  deposition  and  the  party  taking  the  deposition  shall 
transmit  them  to  the  officer,  who  shall  propound  them  to  the  witness  and  record 
the  answers  verbatim. 

(d)  Schedule  and  Duration;  Motion  to  Terminate  or  Limit  Examination.  \^~- 

(1)  Any  objection  during  a  deposition  must  be  stated  concisely  and  in  a  non- 
argumentative  and  non-suggestive  manner.  A  person  may  instruct  a  deponent  not 
to  answer  only  when  necessary  to  preserve  a  privilege,  to  enforce  a  limitation 
directed  by  the  court,  or  to  present  a  motion  under  Rule  30(d)(4). 

(2)  Unless  otherwise  authorized  by  the  court  or  stipulated  by  the  parties,  a 
deposition  is  limited  to  one  day  of  seven  hours.  The  court  must  allow  additional 
time  consistent  with  Rule  26(b)(2)  if  needed  for  a  fair  examination  of  the 
deponent  or  if  the  deponent  or  another  person,  or  other  circumstance,  impedes 
or  delays  the  examination. 

(3)  If  the  court  finds  that  any  impediment,  delay,  or  other  conduct  has 
frustrated  the  fair  examination  of  the  deponent,  it  may  impose  upon  the  persons 
responsible  an  appropriate  sanction,  including  the  reasonable  costs  and 
attorney's  fees  incurred  by  any  parties  as  a  result  thereof. 

(4)  At  any  time  during  a  deposition,  on  motion  of  a  party'  or  of  the  deponent 
and  upon  a  showing  that  the  examination  is  being  conducted  in  bad  faith  or  in 
such  manner  as  unreasonably  to  annoy,  embarrass,  or  oppress  the  deponent  or 
part}-,  the  court  in  which  the  action  is  pending  or  the  court  in  the  district  where 
the  deposition  is  being  taken  may  order  the  officer  conducting  the  examination 
to  cease  forthwith  from  taking  the  deposition,  or  may  limit  the  scope  and  manner 
of  the  taking  of  the  deposition  as  provided  in  Rule  26(c).  If  the  order  made 
terminates  the  examination,  it  may  be  resumed  thereafter  only  upon  the  order  of 
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the  court  in  which  the  action  is  pending.  Upon  demand  of  the  objecting  party  or 
deponent,  the  taking  of  the  deposition  must  be  suspended  for  the  time  necessary 
to  make  a  motion  for  an  order.  The  provisions  of  Rule  37(a)(4)  apply  to  the 
award  of  expenses  incurred  in  relation  to  the  motion. 

(e)  Review  by  Witness;  Changes;  Signing.  If  requested  by  the  deponent  or 
a  part}'  before  completion  of  the  deposition,  the  deponent  shall  have  30  days 
after  being  notified  by  the  officer  that  the  transcript  or  recording  is  available 
in  which  to  review  the  transcript  or  recording  and,  if  there  are  changes  in 
form  or  substance,  to  sign  a  statement  reciting  such  changes  and  the  reasons 
given  bv  the  deponent  for  making  them.  The  officer  shall  indicate  in  the 
certificate  prescribed  by  subdivision  (f)(1)  whether  anv  review  was  requested 
and,  if  so,  shall  append  any  changes  made  bv  the  deponent  during  the  period 
allowed. 

(f )  Certification  and  Delivery  by  Officer;  Exhibits;  Copies. 

( 1 )  The  officer  must  certify  that  the  witness  was  duly  sworn  by  the  officer 
and  that  the  deposition  is  a  true  record  of  the  testimonv  given  bv  the  witness. 
This  certificate  must  be  in  writing  and  accompanv  the  record  of  the  deposition. 
Unless  otherwise  ordered  by  the  court,  the  officer  must  securelv  seal  the 
deposition  in  an  envelope  or  package  indorsed  with  the  title  of  the  action  and 
marked  "Deposition  of  [here  insert  name  of  witness]"  and  must  promptly  send  it 
to  the  attornev  who  arranged  for  the  transcript  or  recording,  who  must  store  it 
under  conditions  that  will  protect  it  against  loss,  destruction,  tampering,  or 
deterioration.  Documents  and  things  produced  for  inspection  during  the 
examination  of  the  witness  must,  upon  the  request  of  a  partv,  be  marked  for 
identification  and  annexed  to  the  deposition  and  may  be  inspected  and  copied 
by  any  party,  except  that  if  the  person  producing  the  materials  desires  to  retain 
them  the  person  may  (A)  offer  copies  to  be  marked  for  identification  and 
annexed  to  the  deposition  and  to  serve  thereafter  as  originals  if  the  person  affords 
to  all  parties  fair  opportunity  to  verify  the  copies  by  comparison  with  the 
originals,  or  (B)  offer  the  originals  to  be  marked  for  identification,  after  giving  to 
each  part}-  an  opportunity  to  inspect  and  copy  them,  in  which  event  the  materials 
may  then  be  used  in  the  same  manner  as  if  annexed  to  the  deposition.  Any  party 
may  move  for  an  order  that  the  original  be  annexed  to  and  returned  with  the 
deposition  to  the  court,  pending  final  disposition  of  the  case. 

(2)  Unless  otherwise  ordered  bv  the  court  or  agreed  bv  the  parties,  the 
officer  shall  retain  stenographic  notes  of  anv  deposition  taken  stenographically  or 
a  copy  of  the  recording  of  anv  deposition  taken  bv  another  method.  Upon 
payment  of  reasonable  charges  therefor,  the  officer  shall  furnish  a  copy  of  the 
transcript  or  other  recording  of  the  deposition  to  any  party  or  to  the  deponent. 

(3)  The  part)'  taking  the  deposition  shall  give  prompt  notice  of  its  filing  to  all 
other  parties. 
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(g)  Failure  to  Attend  or  to  Serve  Subpoena;  Expenses. 

(1)  If  the  party  giving  the  notice  of  the  taking  of  a  deposition  fails  to  attend 
and  proceed  therewith  and  another  part}-  attends  in  person  or  by  attorney 
pursuant  to  the  notice,  the  court  may  order  the  partv  giving  the  notice  to  pay  to 
such  other  party  the  reasonable  expenses  incurred  bv  that  part}'  and  that  party's 
attornev  in  attending,  including  reasonable  attornev's  fees. 

(2)  If  the  parh'  giving  the  notice  of  the  taking  of  a  deposition  of  a  witness 
fails  to  serve  a  subpoena  upon  the  witness  and  the  witness  because  of  such  failure 
does  not  attend,  and  if  another  party  attends  in  person  or  bv  attornev  because  that 
part}'  expects  the  deposition  of  that  witness  to  be  taken,  the  court  mav  order  the 
partv  giving  the  notice  to  pay  to  such  other  part}'  the  reasonable  expenses 
incurred  by  that  partv  and  that  partv's  attornev  in  attending,  including  reasonable 
attornev's  fees. 

As  amended  Jan.  21,  1963,  eff.  July  1,  1963;  Mar.  30,  1970,  eff.  July  1.  1970; 
Mar.  1,  1971,  eff.  Julv  1,  1971;  Nov.  20,  1972,  and  expresslv  approved  bv  P.L. 
93-595,  eff.  Julv  1,  1975;  Apr.  29,  1980,  eff.  Aug.  1,  1980;  Mar.  2,  1987,  eff.  Aug. 
1,  1987;  Apr.  22,  1993,  eff.  Dec.  1,  1993;  Apr.  17,  2000,  eff.  Dec.  1,  2000. 

Advisory  Committee  Notes,  1970,  1980,  1993,  and  2000  Amendmi-:\is 
1970  amendments  .  .  . 

Subdivision(b)(6).  A  new  provision  is  added,  whereby  a  part}'  mav  name  a 
corporation,  partnership,  association,  or  governmental  agency  as  the  deponent  and 
designate  the  matters  on  which  he  requests  examination,  and  the  organization  shall 
then  name  one  or  more  of  its  officers,  directors,  or  managing  agents,  or  other 
persons  consenting  to  appear  and  testify  on  its  behalf  with  respect  to  matters  known 
or  reasonably  available  to  the  organization.  Cf.  Alberta  Sup.  Ct.  R.  255.  The 
organization  mav  designate  persons  other  than  officers,  directors,  and  managing 
agents,  but  only  with  their  consent.  Thus,  an  employee  or  agent  who  has  an 
independent  or  conflicting  interest  in  the  litigation  —  for  example,  in  a  personal 
injury  case  —  can  refuse  to  testify  on  behalf  of  the  organization. 

This  procedure  supplements  the  existing  practice  whereby  the  examining 
party  designates  the  corporate  official  to  be  deposed.  Thus,  if  the  examining  partv 
believes  that  certain  officials  who  have  not  testified  pursuant  to  this  subdivision 
have  added  information,  he  mav  depose  them.  On  the  other  hand,  a  court's 
decision  whether  to  issue  a  protective  order  may  take  account  of  the  availability 
and  use  made  of  the  procedures  provided  in  this  subdivision.  .  .  . 

1980  AMENDMENTS  .  .  . 

Subdivision  (b)(7).  Depositions  by  telephone  are  now  authorized  bv  Rule  29 
upon  stipulation  of  the  parties.  The  amendment  authorizes  that  method  by  order  of 
the  court.  The  final  sentence  is  added  to  make  it  clear  that  when  a  deposition  is 
taken  bv  telephone  it  is  taken  in  the  district  and  at  the  place  where  the  witness  is  to 
answer  the  questions  rather  than  that  where  the  questions  are  propounded. 
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1993  AMENDMENTS 

Subdivision  (a).  .  .  . 

Paragraph  (2)(A)  is  new.  It  provides  a  limit  on  the  number  of  depositions  the 
parties  mav  take,  absent  leave  of  court  or  stipulation  with  the  other  parties.  One  aim 
of  this  revision  is  to  assure  judicial  review  under  the  standards  stated  in  Rule  26(  b  )(2) 
before  anv  side  will  be  allowed  to  take  more  than  ten  depositions  in  a  case  without 
agreement  of  the  other  parties.  A  second  objective  is  to  emphasize  that  counsel  have  a 
professional  obligation  to  develop  a  mutual  cost-effective  plan  for  discoverv  in  the 
case.  Leave  to  take  additional  depositions  should  be  granted  when  consistent  with  the 
principles  of  Rule  26(b)(2),  and  in  some  cases  the  ten-per-side  limit  should  be 
reduced  in  accordance  with  those  same  principles.  Consideration  should  ordinarilv 
be  given  at  the  planning  meeting  of  the  parties  under  Rule  26(f)  and  at  the  time  of  a 
scheduling  conference  under  Rule  16(b)  as  to  enlargements  or  reductions  in  the 
number  of  depositions,  eliminating  the  need  for  special  motions. 

Subdivision  (d).  .  .  . 

Paragraph  (3)  authorizes  appropriate  sanctions  not  only  when  a  deposition 
is  unreasonablv  prolonged,  but  also  when  an  attornev  engages  in  other  practices  that 
improperlv  frustrate  the  fair  examination  of  the  deponent,  such  as  making  improper 
objections  or  giving  directions  not  to  answer  prohibited  bv  paragraph  ( 1 ).  In  general, 
counsel  should  not  engage  in  any  conduct  during  a  deposition  that  would  not  be  allowed 
in  the  presence  of  a  judicial  officer.  The  making  of  an  excessive  number  of  unnecessary 
objections  mav  itself  constitute  sanctionable  conduct,  as  mav  the  refusal  of  an  attornev  to 
agree  with  other  counsel  on  a  fair  apportionment  of  the  time  allowed  for  examination  of  a 
deponent  or  a  refusal  to  agree  to  a  reasonable  request  for  some  additional  time  to 
complete  a  deposition,  when  that  is  permitted  bv  the  local  rule  or  order. 

2000  AMENDMENTS 

Subdivision  (d).  .  .  .  Paragraph  (2)  imposes  a  presumptive  durational 
limitation  of  one  dav  of  seven  hours  for  any  deposition.  The  Committee  has 
been  informed  that  overlong  depositions  can  result  in  undue  costs  and  delays  in 
some  circumstances.  This  limitation  contemplates  that  there  will  be  reasonable 
breaks  during  the  dav  for  lunch  and  other  reasons,  and  that  the  only  time  to  be 
counted  is  the  time  occupied  bv  the  actual  deposition.  For  purposes  of  this 
durational  limit,  the  deposition  of  each  person  designated  under  Rule  30(b)(6) 
should  be  considered  a  separate  deposition.  The  presumptive  duration  may  be 
extended,  or  otherwise  altered,  bv  agreement.  Absent  agreement,  a  court  order  is 
needed.  The  parti'  seeking  a  court  order  to  extend  the  examination,  or  otherwise 
alter  the  limitations,  is  expected  to  show  good  cause  to  justifV  such  an  order. 

Rule  31.     Depositions  upon  Written  Questions 

(a)  Serving  Questions;  Notice. 

(1)  A  party  may  take  the  testimonv  of  anv  person,  including  a  party,  by 
deposition  upon  written  questions  without  leave  of  court  except  as  provided  in 


96 


Federal  Rules  of  Civil  Procedure  Rule  32 

paragraph  (2).  The  attendance  of  witnesses  mav  be  compelled  by  the  use  of 
subpoena  as  provided  in  Rule  45. 

(2)  A  part\-  must  obtain  leave  of  court,  which  shall  be  granted  to  the  extent 
consistent  with  the  principles  stated  in  Rule  26(b)(2),  if  the  person  to  be 
examined  is  confined  in  prison  or  if,  without  the  written  stipulation  of  the 
parties, 

(A)  a  proposed  deposition  would  result  in  more  than  ten  depositions 
being  taken  under  this  rule  or  Rule  30  bv  the  plaintiffs,  or  bv  the  defendants, 
or  bv  third-partv  defendants; 

(B)  the  person  to  be  examined  has  already  been  deposed  in  the  case;  or 

(C)  a  partv  seeks  to  take  a  deposition  before  the  time  specified  in  Rule  26(d). 

(3)  A  part\-  desiring  to  take  a  deposition  upon  written  questions  shall  serve 
them  upon  every  other  partv  with  a  notice  stating  ( 1 )  the  name  and  address  of  the 
person  who  is  to  answer  them,  if  known,  and  if  the  name  is  not  known,  a  general 
description  sufficient  to  identify  the  person  or  the  particular  class  or  group  to  which 
the  person  belongs,  and  (2)  the  name  or  descriptive  title  and  address  of  the  officer 
before  whom  the  deposition  is  to  be  taken.  A  deposition  upon  written  questions 
mav  be  taken  of  a  public  or  private  corporation  or  a  partnership  or  association  or 
governmental  agency  in  accordance  with  the  provisions  of  Rule  30(b)(6). 

4)  Within  14  davs  after  the  notice  and  written  questions  are  served,  a  partv 
may  serve  cross  questions  upon  all  other  parties.  Within  7  days  after  being  served 
with  cross  questions,  a  partv  may  serve  redirect  questions  upon  all  other  parties. 
Within  7  davs  after  being  served  with  redirect  questions,  a  partv  mav  serve  recross 
questions  upon  all  other  parties.  The  court  mav  for  cause  shown  enlarge  or 
shorten  the  time. 

(b)  Officer  to  Take  Responses  and  Prepare  Record.  A  copv  of  the  notice 
and  copies  of  all  questions  served  shall  be  delivered  by  the  partv  taking  the 
deposition  to  the  officer  designated  in  the  notice,  who  shall  proceed  promptly,  in 
the  manner  provided  by  Rule  30(c),  (e),  and  (f ),  to  take  the  testimony  of  the 
witness  in  response  to  the  questions  and  to  prepare,  certify,  and  file  or  mail  the 
deposition,  attaching  thereto  the  copv  of  the  notice  and  the  questions  received  bv 
the  officer. 

(c)  Notice  of  Filing.  When  the  deposition  is  filed  the  part}-  taking  it  shall 
promptlv  give  notice  thereof  to  all  other  parties. 

As  amended  Mar.  30,  1970,  eff.  July  1,  1970;  Mar.  2,  1987,  eff.  Aug.  1,  1987; 
Apr.  22,  1993,  eff.  Dec.  1,  1993. 


Rule  32.     Use  of  Depositions  in  Court  Proceedings 

(a)  Use  of  Depositions.  At  the  trial  or  upon  the  hearing  of  a  motion  or  an 
interlocutorv  proceeding,  any  part  or  all  of  a  deposition,  so  far  as  admissible 
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under  the  rules  of  evidence  applied  as  though  the  witness  were  then  present  and 
testifying,  may  be  used  against  any  party  who  was  present  or  represented  at  the 
taking  of  the  deposition  or  who  had  reasonable  notice  thereof,  in  accordance 
with  any  of  the  following  provisions: 

(1)  Any  deposition  mav  be  used  bv  any  party  for  the  purpose  of 
contradicting  or  impeaching  the  testimony  of  deponent  as  a  witness,  or  for  any 
other  purpose  permitted  bv  the  Federal  Rules  of  Evidence. 

(2)  The  deposition  of  a  part}'  or  of  anyone  who  at  the  time  of  taking  the 
deposition  was  an  officer,  director,  or  managing  agent,  or  a  person  designated 
under  Rule  30(b)(6)  or  31(a)  to  testify  on  behalf  of  a  public  or  private 
corporation,  partnership  or  association  or  governmental  agenev  which  is  a  partv 
may  be  used  by  an  adverse  party  for  any  purpose. 

(3)  The  deposition  of  a  witness,  whether  or  not  a  partv,  mav  be  used  bv  anv 
part\  for  anv  purpose  if  the  court  finds: 

\    that  the  witness  is  dead;  or 
i  B I  that  the  witness  is  at  a  greater  distance  than  100  miles  from  the  place 
of  trial  or  hearing,  or  is  out  of  the  United  States,  unless  it  appears  that  the 
absence  of  the  witness  was  procured  bv  the  partv  offering  the  deposition;  or 

(C)  that  the  witness  is  unable  to  attend  or  testify  because  of  age,  illness, 
infirmity,  or  imprisonment;  or 

(D)  that  the  party  offering  the  deposition  has  been  unable  to  procure  the 
attendance  of  the  witness  bv  subpoena;  or 

(E)  upon  application  and  notice,  that  such  exceptional  circumstances 
exist  as  to  make  it  desirable,  in  the  interest  of  justice  and  with  due  regard  to  the 
importance  of  presenting  the  testimony  of  witnesses  orally  in  open  court,  to 
allow  the  deposition  to  be  used. 

A  deposition  taken  without  leave  of  court  pursuant  to  a  notice  under  Rule 
30(a)(2)(C)  shall  not  be  used  against  a  partv  who  demonstrates  that,  when  served 
with  the  notice,  it  was  unable  through  the  exercise  of  diligence  to  obtain  counsel 
to  represent  it  at  the  taking  of  the  deposition;  nor  shall  a  deposition  be  used 
against  a  party  who,  having  received  less  than  1 1  days  notice  of  a  deposition,  has 
promptlv  upon  receiving  such  notice  filed  a  motion  for  a  protective  order  under 
Rule  26(c)(2)  requesting  that  the  deposition  not  be  held  or  be  held  at  a  different 
time  or  place  and  such  motion  is  pending  at  the  time  the  deposition  is  held. 

(4)  If  onlv  part  of  a  deposition  is  offered  in  evidence  bv  a  partv.  an  adverse 
party  may  require  the  offeror  to  introduce  any  other  part  which  ought  in  fairness 
to  be  considered  with  the  part  introduced,  and  any  party  may  introduce  any  other 
parts. 

Substitution  of  parties  pursuant  to  Rule  25  does  not  affect  the  right  to  use 
depositions  previouslv  taken;  and  when  an  action  has  been  brought  in  any  court 
of  the  United  States  or  of  any  State  and  another  action  involving  the  same 
subject  matter  is  afterward  brought  between  the  same  parties  or  their 
representatives  or  successors  in  interest,  all  depositions  lawfully  taken  and  duly 
filed  in  the  former  action  mav  be  used  in  the  latter  as  if  originallv  taken  therefor. 
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A  deposition  previously  taken  may  also  be  used  as  permitted  by  the  Federal  Rules 
of  Evidence. 

(b)  Objection  to  Admissibility.  Subject  to  the  provisions  of  Rule  28(b)  and 
subdivision  (d)(5)  of  this  rule,  objection  mav  be  made  at  the  trial  or  hearing  to 
receiving  in  evidence  anv  deposition  or  part  thereof  for  anv  reason  which  would 
require  the  exclusion  of  the  evidence  if  the  witness  were  then  present  and 
testifying. 

(c)  Form  of  Presentation.  Except  as  otherwise  directed  by  the  court,  a  partv 
offering  deposition  testimony  pursuant  to  this  rule  may  offer  it  in  stenographic  or 
nonstenographic  form,  but,  if  in  nonstenographic  form,  the  party  shall  also 
provide  the  court  with  a  transcript  of  the  portions  so  offered.  On  request  of  any 
party  in  a  case  tried  before  a  jurv,  deposition  testimony  offered  other  than  for 
impeachment  purposes  shall  be  presented  in  nonstenographic  form,  if  available, 
unless  the  court  for  good  cause  orders  otherwise. 

(d)  Effect  of  Errors  and  Irregularities  in  Depositions. 

(1)  As  to  Notice.  All  errors  and  irregularities  in  the  notice  for  taking  a 
deposition  are  waived  unless  written  objection  is  promptly  served  upon  the  party 
giving  the  notice. 

(2)  As  to  Disqualification  of  Officer.  Objection  to  taking  a  deposition 
because  of  disqualification  of  the  officer  before  whom  it  is  to  be  taken  is  waived 
unless  made  before  the  taking  of  the  deposition  begins  or  as  soon  thereafter  as  the 
disqualification  becomes  known  or  could  be  discovered  with  reasonable 
diligence. 

(3)  As  to  Taking  of  Deposition. 

(A)  Objections  to  the  competency  of  a  witness  or  to  the  competency, 
relevancv,  or  materialitv  of  testimony  are  not  waived  by  failure  to  make  them 
before  or  during  the  taking  of  the  deposition,  unless  the  ground  of  the 
objection  is  one  which  might  have  been  obviated  or  removed  if  presented  at 
that  time. 

(B)  Errors  and  irregularities  occurring  at  the  oral  examination  in  the 
manner  of  taking  the  deposition,  in  the  form  of  the  questions  or  answers,  in  the 
oath  or  affirmation,  or  in  the  conduct  of  parties,  and  errors  of  any  kind  which 
might  be  obviated,  removed,  or  cured  if  promptly  presented,  are  waived  unless 
seasonable  objection  thereto  is  made  at  the  taking  of  the  deposition. 

(C)  Objections  to  the  form  of  written  questions  submitted  under  Rule  31 
are  waived  unless  served  in  writing  upon  the  party  propounding  them  within 
the  time  allowed  for  serving  the  succeeding  cross  or  other  questions  and  within 
5  days  after  service  of  the  last  questions  authorized. 
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(4)  As  to  Completion  and  Return  of  Deposition.  Errors  and  irregularities  in 
the  manner  in  which  the  testimony  is  transcribed  or  the  deposition  is  prepared, 
signed,  certified,  sealed,  indorsed,  transmitted,  filed,  or  otherwise  dealt  with  by 
the  officer  under  Rules  30  and  31  are  waived  unless  a  motion  to  suppress  the 
deposition  or  some  part  thereof  is  made  with  reasonable  promptness  after  such 
defect  is,  or  with  due  diligence  might  have  been,  ascertained. 

As  amended  Mar.  30,  1970,  eff.  July  1,  1970;  Nov.  20,  1972,  and  expressly 
approved  by  P.L.  93-595,  eff.  Julv  1,  1975;  Apr.  29,  1980,  eff.  Aug.  1,  1980;  Mar. 
2,  1987,  eff.  Aug.  1,  1987;  Apr.  22,  1993,  eff.  Dec.  1,  1993. 


Rule  33.     Interrogatories  to  Parties 

(a)  Availability.  Without  leave  of  court  or  written  stipulation,  any  party  may 
serve  upon  any  other  party  written  interrogatories,  notexceeding  25  in  number 
including  all  discrete  subparts,  to  be  answered  by  the  party  served  or,  if  the  party 
served  is  a  public  or  private  corporation  or  a  partnership  or  association  or 
governmental  agency,  by  any  officer  or  agent,  who  shall  furnish  such  information 
as  is  available  to  the  party.  Leave  to  serve  additional  interrogatories  shall  be 
granted  to  the  extent  consistent  with  the  principles  of  Rule  26(b)(2).  Without 
leave  of  court  or  written  stipulation,  interrogatories  may  not  be  served  before  the 
time  specified  in  Rule  26(d). 

""#^-     (b)  Answers  and  Objections. 

(1)  Each  interrogatory  shall  be  answered  separately  and  fully  in  writing 
under  oath,  unless  it  is  objected  to,  in  which  event  the  objecting  party  shall  state 
the  reasons  for  objection  and  shall  answer  to  the  extent  the  interrogatory  is  not 
objectionable. 

(2)  The  answers  are  to  be  signed  by  the  person  making  them,  and  the  objec- 
tions signed  by  the  attorney  making  them. 

(3)  The  party  upon  whom  the  interrogatories  have  been  served  shall  serve  a 
copy  of  the  answers,  and  objections  if  any,  within  30  days  after  the  service  of  the 
interrogatories.  A  shorter  or  longer  time  may  be  directed  by  the  court  or,  in  the 
absence  of  such  an  order,  agreed  to  in  writing  by  the  parties  subject  to  Rule  29. 

(4)  All  grounds  for  an  objection  to  an  interrogator}  shall  be  stated  with 
specificity.  Any  ground  not  stated  in  a  timely  objection  is  waived  unless  the 
party's  failure  to  object  is  excused  by  the  court  for  good  cause  shown. 

(5)  The  party  submitting  the  interrogatories  may  move  for  an  order  under  Rule 
37(a)  with  respect  to  any  objection  to  or  other  failure  to  answer  an  interrogatory. 

(c)  Scope;  Use  at  Trial.  Interrogatories  may  relate  to  any  matters  which  can 
be  inquired  into  under  Rule  26(b)(1),  and  the  answers  may  be  used  to  the  extent 
permitted  by  the  rules  of  evidence. 
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An  interrogatory  otherwise  proper  is  not  necessarily  objectionable  merely 
because  an  answer  to  the  interrogatory  involves  an  opinion  or  contention  that 
relates  to  fact  or  the  application  of  law  to  fact,  but  the  court  may  order  that  such 
an  interrogatory  need  not  be  answered  until  after  designated  discovery  has  been 
completed  or  until  a  pre-trial  conference  or  other  later  time. 

(d)  Option  to  Produce  Business  Records.  Where  the  answer  to  an 
interrogatory  may  be  derived  or  ascertained  from  the  business  records, 
including  electronically  stored  information,  of  the  part}  upon  whom  the 
interrogatory  has  been  served  or  from  an  examination,  audit  or  inspection  of 
such  business  records,  including  a  compilation,  abstract  or  summary  thereof, 
and  the  burden  of  deriving  or  ascertaining  the  answer  is  substantially  the  same 
for  the  partv  serving  the  interrogatory  as  for  the  partv  served,  it  is  a  sufficient 
answer  to  such  interrogatory  to  specify  the  records  from  which  the  answer  mav 
be  derived  or  ascertained  and  to  afford  to  the  partv  serving  the  interrogatory 
reasonable  opportunity  to  examine,  audit  or  inspect  such  records  and  to  make 
copies,  compilations,  abstracts,  or  summaries.  A  specification  shall  be  in 
sufficient  detail  to  permit  the  interrogating  party  to  locate  and  to  identify,  as 
readily  as  can  the  party  served,  the  records  from  which  the  answer  may  be 
ascertained. 

As  amended  Dec.  2",  1946,  eff.  Mar.  19.  1945;  Mar.  30,  19"0,  eff.  July  1. 
19~0;  Apr.  29,  1980,  eff.  Aug.  1.  1980;  Apr.  22.  1993.  eff.  Dec.  1.  1993;  Apr.  12. 
2006,  eff.  Dec.  1.  2006. 


Advisory  Committee  Notes.  1970  v\n  1980  Amendments 

1970  AMENDMENTS 

.  .  .  The  amendment  improves  the  procedure  of  Rule  33  in  the  following  respects: 
1  The  time  allowed  for  response  is  increased  to  30  days  and  this  time  period 
applies  to  both  answers  and  objections,  but  a  defendant  need  not  respond  in  less 
than  45  davs  after  service  of  the  summons  and  complaint  upon  him.  As  is  true 
under  existing  law.  the  responding  part)  who  believes  that  some  parts  or  all  of  the 
interrogatories  are  objectionable  may  choose  to  seek  a  protective  order  under  new 
Rule  26ic)  or  mav  serve  objections  under  this  rule.  Unless  he  applies  for  a 
protective  order,  he  is  required  to  serve  answers  or  objections  in  response  to  the 
interrogatories,  subject  to  the  sanctions  provided  in  Rule  3"  d  .  Answers  and 
objections  are  served  together,  so  that  a  response  to  each  interrogatory  is 
encouraged,  and  any  failure  to  respond  is  easily  noted. 

I  In  view  of  the  enlarged  time  permitted  for  response,  it  is  no  longer 
necessarv  to  require  leave  of  court  for  service  of  interrogatories.  The  purpose  of  this 
requirement  —  that  defendant  have  time  to  obtain  counsel  before  a  response  must 
be  made  —  is  adequatelv  fulfilled  by  the  requirement  that  intenogatories  be  served 
upon  a  partv  with  or  after  service  of  the  summons  and  complaint  upon  him.  .  .  . 
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Subdivision  (b).  There  are  numerous  and  conflicting  decisions  on  the 
question  whether  and  to  what  extent  interrogatories  are  limited  to  matters  "of  fact," 
or  may  elicit  opinions,  contentions,  and  legal  conclusions.  .  .  . 

Rule  33  is  amended  to  provide  that  an  interrogatory  is  not  objectionable 
merely  because  it  calls  for  an  opinion  or  contention  that  relates  to  fact  or  the 
application  of  law  to  fact.  Efforts  to  draw  sharp  lines  between  facts  and  opinions 
have  invariably  been  unsuccessful,  and  the  clear  trend  of  the  cases  is  to  permit 
"factual"  opinions.  As  to  requests  for  opinions  or  contentions  that  call  for  the 
application  of  law  to  fact,  they  can  be  most  useful  in  narrowing  and  sharpening  the 
issues,  which  is  a  major  purpose  of  discovery.  See  Diversified  Products  Corp.  v. 
Sports  Center  Co.,  42  F.R.D.  3  (D.  Md.  1967);  [4  Moore's  Federal  Practice  «J233. 17 
(2d  ed.  1966);]  Field  &  McKusick,  Maine  Civil  Practice  $26.18  (1959).  On  the 
other  hand,  under  the  new  language  interrogatories  may  not  extend  to  issues  of 
"pure  law,"  i.e.,  legal  issues  unrelated  to  the  facts  of  the  case.  Cf.  United  States  v. 
Maryland  &  Va.  Milk  Producers  Assn.,  Inc.,  22  F.R.D.  300  (D.D.C.  1958). 

Since  interrogatories  involving  mixed  questions  of  law  and  fact  may  create 
disputes  between  the  parties  which  are  best  resolved  after  much  or  all  of  the  other 
discovery  has  been  completed,  the  court  is  expressly  authorized  to  defer  an  answer. 
Likewise,  the  court  may  delay  determination  until  pretrial  conference,  if  it  believes 
that  the  dispute  is  best  resolved  in  the  presence  of  the  judge.  .  .  . 

Subdivision  (d).  This  is  a  new  subdivision,  adapted  from  Calif.  Code  Civ. 
Proc.  $2030(c),  relating  especially  to  interrogatories  which  require  a  party  to  engage 
in  burdensome  or  expensive  research  into  his  own  business  records  in  order  to  give 
an  answer.  The  subdivision  gives  the  party  an  option  to  make  the  records  available 
and  place  the  burden  of  research  on  the  party  who  seeks  the  information.  "This 
provision,  without  undermining  the  liberal  scope  of  interrogatory  discovery,  places 
the  burden  of  discovery  upon  its  potential  benefitee,"  Louisell,  Modern  California 
Discover)',  124-125  (1963),  and  alleviates  a  problem  which  in  the  past  has  troubled 
Federal  courts.  See  Speck,  The  Use  of  Discovery  in  United  States  District  Courts, 
60  Yale  L.J.  1132,  1142-1144  (1951).  The  interrogating  party  is  protected  against 
abusive  use  of  this  provision  through  the  requirement  that  the  burden  of 
ascertaining  the  answer  be  substantially  the  same  for  both  sides.  A  respondent 
may  not  impose  on  an  interrogating  part)'  a  mass  of  records  as  to  which  research  is 
feasible  only  for  one  familiar  with  the  records.  At  the  same  time,  the  respondent 
unable  to  invoke  this  subdivision  does  not  on  that  account  lose  the  protection 
available  to  him  under  new  Rule  26(c)  against  oppressive  or  unduly  burdensome  or 
expensive  interrogatories.  And  even  when  the  respondent  successfully  invokes  the 
subdivision,  the  court  is  not  deprived  of  its  usual  power,  in  appropriate  cases,  to 
require  that  the  interrogating  part)'  reimburse  the  respondent  for  the  expense  of 
assembling  his  records  and  making  them  intelligible. 

1980  AMENDMENTS 

Subdivision  (c).  The  Committee  is  advised  that  parties  upon  whom 
interrogatories  are  served  have  occasionallv  responded  by  directing  the 
interrogating  part)'  to  a  mass  of  business  records  or  by  offering  to  make  all  of  their 
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records  available,  justifying  the  response  bv  the  option  provided  bv  this  subdivision. 
Such  practices  are  an  abuse  of  the  option.  A  part}'  who  is  permitted  bv  the  terms  of 
this  subdivision  to  offer  records  for  inspection  in  lieu  of  answering  an  interrogatory 
should  offer  them  in  a  manner  that  permits  the  same  direct  and  economical  access 
that  is  available  to  the  parts.  If  the  information  sought  exists  in  the  form  of 
compilations,  abstracts  or  summaries  then  available  to  the  responding  part)',  those 
should  be  made  available  to  the  interrogating  parly.  The  final  sentence  is  added  to 
make  it  clear  that  a  responding  part)'  has  the  duty  to  specif)',  bv  category  and 
location,  the  records  from  which  answers  to  interrogatories  can  be  derived. 

2006  AMENDMENTS 

Rule  33(d)  is  amended  to  parallel  Rule  34(a)  by  recognizing  the  importance 
of  electronically  stored  information.  The  term  "electronically  stored  information" 
has  the  same  broad  meaning  in  Rule  33(d)  as  in  Rule  34(a).  Much  business 
information  is  stored  onlv  in  electronic  form;  the  Rule  33(d)  option  should  be 
available  with  respect  to  such  records  as  well. 

Special  difficulties  may  arise  in  using  electronicallv  stored  information,  either 
due  to  its  form  or  because  it  is  dependent  on  a  particular  computer  svstem.  Rule 
33(d)  allows  a  responding  part)'  to  substitute  access  to  documents  or  electronically 
stored  information  for  an  answer  onlv  if  the  burden  of  deriving  the  answer  will  be 
substantially  the  same  for  either  part).  Rule  33(d)  states  that  a  part)'  electing  to 
respond  to  an  interrogator)'  bv  providing  electronically  stored  information  must 
ensure  that  the  interrogating  partv  can  locate  and  identify  it  "as  readily  as  can  the 
part)'  served,"  and  that  the  responding  part)'  must  give  the  interrogating  parly  a 
"reasonable  opportunity  to  examine,  audit,  or  inspect"  the  information.  Depending 
on  the  circumstances,  satisfying  these  provisions  with  regard  to  electronically  stored 
information  may  require  the  responding  party  to  provide  some  combination  of 
technical  support,  information  on  application  software,  or  other  assistance.  The  key 
question  is  whether  such  support  enables  the  interrogating  part)-  to  derive  or 
ascertain  the  answer  from  the  electronically  stored  information  as  readily  as  the 
responding  parts'.  A  part)'  that  wishes  to  invoke  Rule  33(d)  by  specifying 
electronically  stored  information  may  be  required  to  provide  direct  access  to  its 
electronic  information  svstem,  but  only  if  that  is  necessary  to  afford  the  requesting 
part)'  an  adequate  opportunity  to  derive  or  ascertain  the  answer  to  the  interrogatory. 
In  that  situation,  the  responding  parly's  need  to  protect  sensitive  interests  of 
confidentiality  or  privacy  may  mean  that  it  must  derive  or  ascertain  and  provide  the 
answer  itself  rather  than  invoke  Rule  33(d). 


Rule  34.     Production  of  Documents,  Electronically  Stored 
Information,  and  Things  and  Entry  upon  Land 
for  Inspection  and  Other  Purposes 


A 


(a)  Scope.  Any  part)'  may  serve  on  any  other  part)-  a  request  ( 1 )  to  produce 
and  permit  the  part)'  making  the  request,  or  someone  acting  on  the  requestor's 
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behalf,  to  inspect,  copy,  test,  or  sample  any  designated  documents  or 
electronically  stored  information  —  including  writings,  drawings,  graphs, 
charts,  photographs,  sound  recordings,  images,  and  other  data  or  data 
compilations  stored  in  anv  medium  from  which  information  can  be 
obtained  —  translated,  if  necessary,  by  the  respondent  into  reasonably  usable 
form,  or  to  inspect,  copy,  test,  or  sample  any  designated  tangible  things  which 
constitute  or  contain  matters  within  the  scope  of  Rule  26(b)  and  which  are  in 
the  possession,  custody  or  control  of  the  part}-  upon  whom  the  request  is  served; 
or  (2)  to  permit  entry  upon  designated  land  or  other  property  in  the  possession 
or  control  of  the  part}'  upon  whom  the  request  is  served  for  the  purpose  of 
inspection  and  measuring,  surveying,  photographing,  testing,  or  sampling  the 
property  or  anv  designated  object  or  operation  thereon,  within  the  scope  of 
Rule  26(b). 

(b)  Procedure.  The  request  shall  set  forth,  either  by  individual  item  or  by 
category,  the  items  to  be  inspected,  and  describe  each  with  reasonable 
particularity.  The  request  shall  specify  a  reasonable  time,  place,  and  manner 
of  making  the  inspection  and  performing  the  related  acts.  The  request  mav 
specif}'  the  form  or  forms  in  which  electronically  stored  information  is  to  be 
produced.  Without  leave  of  court  or  written  stipulation,  a  request  mav  not  be 
served  before  the  time  specified  in  Rule  26(d). 

The  party  upon  whom  the  request  is  served  shall  serve  a  written  response 
within  30  days  after  the  service  of  the  request.  A  shorter  or  longer  time  may  be 
directed  by  the  court  or,  in  the  absence  of  such  an  order,  agreed  to  in  writing  bv 
the  parties,  subject  to  Rule  29.  The  response  shall  state,  with  respect  to  each  item 
or  category,  that  inspection  and  related  activities  will  be  permitted  as  requested, 
unless  the  request  is  objected  to,  including  an  objection  to  the  requested  form  or 
forms  for  producing  electronically  stored  information,  stating  the  reasons  for  the 
objection.  If  objection  is  made  to  part  of  an  item  or  category,  the  part  shall  be 
specified  and  inspection  permitted  of  the  remaining  parts.  If  objection  is  made  to 
the  requested  form  or  forms  for  producing  electronically  stored  information  —  or 
if  no  form  was  specified  in  the  request  —  the  responding  party  must  state  the 
form  or  forms  it  intends  to  use.  The  party  submitting  the  request  may  move  for 
an  order  under  Rule  37(a)  with  respect  to  anv  objection  to  or  other  failure  to 
respond  to  the  request  or  anv  part  thereof,  or  anv  failure  to  permit  inspection  as 
requested. 

Unless  the  parties  otherwise  agree,  or  the  court  otherwise  orders: 

(i)  a  party  who  produces  documents  for  inspection  shall  produce  them  as 
they  are  kept  in  the  usual  course  of  business  or  shall  organize  and  label  them  to 
correspond  with  the  categories  in  the  request; 

liii  if  a  request  does  not  specify  the  form  or  forms  for  producing 
electronically  stored  information,  a  responding  partv  must  produce  the 
information  in  a  form  or  forms  in  which  it  is  ordinarily  maintained  or  in  a 
form  or  forms  that  are  reasonably  usable;  and 
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(iii)  a  part)'  need  not  produce  the  same  electronically  stored  information  in 
more  than  one  form. 

(c)  Persons  Not  Parties.  A  person  not  a  party  to  the  action  may  be 
compelled  to  produce  documents  and  things  or  to  submit  to  an  inspection  as 
provided  in  Rule  45. 

As  amended  Dec.  27,  1946,  eff.  Mar.  19,  1948;  Mar.  30,  1970,  eff.  July  1, 
1970;  Apr.  29,  1980,  eff.  Aug.  1,  1980;  Mar.  2,  1987,  eff.  Aug.  1,  1987;  Apr.' 30, 
1991,  eff.  Dec.  1,  1991;  Apr.  22,  1993,  eff.  Dec.  1,  1993;  Apr.  12,  2006,  eff.  Dec. 
1,  2006. 


Advisory  Committee  Notes,  2006  amendments 

Subdivision  (a).  As  originally  adopted,  Rule  34  focused  on  discovery  of 
"documents"  and  "things."  In  1970,  Rule  34(a)  was  amended  to  include  discovery 
of  data  compilations,  anticipating  that  the  use  of  computerized  information  would 
increase.  Since  then,  the  growth  in  electronically  stored  information  and  in  the 
variety  of  systems  for  creating  and  storing  such  information  has  been  dramatic. 
Lawyers  and  judges  interpreted  the  term  "documents"  to  include  electronically 
stored  information  because  it  was  obviously  improper  to  allow  a  part}'  to  evade 
discovery  obligations  on  the  basis  that  the  label  had  not  kept  pace  with  changes  in 
information  technology.  But  it  has  become  increasingly  difficult  to  say  that  all 
forms  of  electronically  stored  information,  many  dynamic  in  nature,  fit  within  the 
traditional  concept  of  a  "document."  Electronically  stored  information  may  exist  in 
dynamic  databases  and  other  forms  far  different  from  fixed  expression  on  paper. 
Rule  34(a)  is  amended  to  confirm  that  discover)'  of  electronically  stored 
information  stands  on  equal  footing  with  discover)  of  paper  documents.  .  .  . 

Discoverable  information  often  exists  in  both  paper  and  electronic  form,  and 
the  same  or  similar  information  might  exist  in  both.  The  items  listed  in  Rule  34(a) 
show  different  ways  in  which  information  may  be  recorded  or  stored.  Images,  for 
example,  might  be  hard-copy  documents  or  electronically  stored  information.  The 
wide  variety  of  computer  systems  currently  in  use,  and  the  rapidity  of  technological 
change,  counsel  against  a  limiting  or  precise  definition  of  electronically  stored 
information.  Rule  34(a)(  1 )  is  expansive  and  includes  any  type  of  information  that  is 
stored  electronically.  .  .  . 

References  elsewhere  in  the  rules  to  "electronically  stored  information"  should 
be  understood  to  invoke  this  expansive  approach.  .  .  .  More  generally,  the  term  used 
in  Rule  34(a)(1)  appears  in  a  number  of  other  amendments,  such  as  those  to  Rules 
26(a)(1),  26(b)(2),  26(b)(5)(B),  26(f),  34(b),  37(f),  and  45.  In  each  of  these  rules, 
electronically  stored  information  has  the  same  broad  meaning  it  has  under  Rule 
34(a)(  1 ).  References  to  "documents"  appear  in  discover)-  rules  that  are  not  amended, 
including  Rules  30(f),  36(a),  and  37(c)(2).  These  references  should  be  interpreted 
to  include  electronically  stored  information  as  circumstances  warrant.  .  .  . 

Rule  34(a)(1)  is  also  amended  to  make  clear  that  parties  may  request  an 
opportunity  to  test  or  sample  materials  sought  under  the  rule  in  addition  to 
inspecting  and   copying  them.  That  opportunity  may  be   important  for  both 
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electronically  stored  information  and  hard-copv  materials.  The  current  rule  is  not 
clear  that  such  testing  or  sampling  is  authorized;  the  amendment  expressly  permits 
it.  As  with  any  other  form  of  discover)-,  issues  of  burden  and  intrusiveness  raised  by 
requests  to  test  or  sample  can  be  addressed  under  Rules  26(b)(2)  and  26(c).  .  .  . 

Subdivision  (b).  Rule  34(b)  provides  that  a  partv  must  produce  documents  as 
thev  are  kept  in  the  usual  course  of  business  or  must  organize  and  label  them  to 
correspond  with  the  categories  in  the  discovery  request.  The  production  of 
electronically  stored  information  should  be  subject  to  comparable  requirements  to 
protect  against  deliberate  or  inadvertent  production  in  wavs  that  raise  unnecessary 
obstacles  for  the  requesting  part)'.  Rule  34(b)  is  amended  to  ensure  similar 
protection  for  electronically  stored  information. 

The  amendment  to  Rule  34(b)  permits  the  requesting  part)-  to  designate  the 
form  or  forms  in  which  it  wants  electronically  stored  information  produced.  The 
form  of  production  is  more  important  to  the  exchange  of  electronically  stored 
information  than  of  hard-copy  materials,  although  a  partv  might  specify  hard  copy 
as  the  requested  form.  Specification  of  the  desired  form  or  forms  mav  facilitate  the 
orderly,  efficient,  and  cost-effective  discover)'  of  electronically  stored  information. 
The  rule  recognizes  that  different  forms  of  production  mav  be  appropriate  for 
different  types  of  electronically  stored  information.  Using  current  technology,  for 
example,  a  part)-  might  be  called  upon  to  produce  word  processing  documents, 
e-mail  messages,  electronic  spreadsheets,  different  image  or  sound  files,  and 
material  from  databases.  Requiring  that  such  diverse  types  of  electronically  stored 
information  all  be  produced  in  the  same  form  could  prove  impossible,  and  even 
if  possible  could  increase  the  cost  and  burdens  of  producing  and  using  the 
information.  The  rule  therefore  provides  that  the  requesting  part)'  may  ask  for 
different  forms  of  production  for  different  types  of  electronically  stored 
information. 

The  rule  does  not  require  that  the  requesting  party  choose  a  form  or  forms  of 
production.  The  requesting  part)  mav  not  have  a  preference.  In  some  cases,  the 
requesting  partv  mav  not  know  what  form  the  producing  parts  uses  to  maintain  its 
electronically  stored  information,  although  Rule  26(f)(3)  is  amended  to  call  for 
discussion  of  the  form  of  production  in  the  parties'  prediseovery  conference. 

The  responding  partv  also  is  involved  in  determining  the  form  of  production. 
In  the  written  response  to  the  production  request  that  Rule  34  requires,  the 
responding  part)'  must  state  the  form  it  intends  to  use  for  producing  electronically 
stored  information  if  the  requesting  part)'  does  not  specif)'  a  form  or  if  the 
responding  parts  objects  to  a  form  that  the  requesting  partv  specifies.  Stating  the 
intended  form  before  the  production  occurs  may  permit  the  parties  to  identify  and 
seek  to  resolve  disputes  before  the  expense  and  work  of  the  production  occurs. 
A  part)  that  responds  to  a  discover)'  request  bv  simplv  producing  electronically 
stored  information  in  a  form  of  its  choice,  without  identifying  that  form  in  advance 
of  the  production  in  the  response  required  by  Rule  34(b),  runs  a  risk  that  the 
requesting  part)'  can  show  that  the  produced  form  is  not  reasonably  usable  and  that 
it  is  entitled  to  production  of  some  or  all  of  the  information  in  an  additional  form. 
Additional  time  might  be  required  to  permit  a  responding  part)  to  assess  the 
appropriate  form  or  forms  of  production.  .  .  . 


106 


Federal  Rules  of  Civil  Procedure  Rule  35 

Some  electronically  stored  information  may  be  ordinarily  maintained  in  a 
form  that  is  not  reasonably  usable  by  any  party.  One  example  is  "legacy"  data  that 
can  be  used  only  by  superseded  systems.  The  questions  whether  a  producing  parts 
should  be  required  to  convert  such  information  to  a  more  usable  form,  or  should 
be  required  to  produce  it  at  all,  should  be  addressed  under  Rule  26(b)(2nB  . 

Whether  or  not  the  requesting  part}  specified  the  form  of  production.  Rule 
34ib)  provides  that  the  same  electronically  stored  information  ordinarily  need  be 
produced  in  only  one  form.  5^  J^^i  £     ^      /^/c/«^"  , 

r**^  5hoo     ;cn^  r**5o>i  . 
Rule  35.     Physical  and  Mental  Examination  of  Persons 


< 


(a)  Order  for  Examination. _\A  hen  the  mental  or  physical  condition 
(including  the  blood  group)  of  a  partv.  or  of  a  person  in  the  custody  or  under  the 
legal  control  of  a  party,  is  in  controversy,  the  court  in  which  the  action  is  pending 
mav  order  the  partv  to  submit  to  a  physical  or  mental  examinationjbv  a  suitably 
licensed  or  certified  examiner  or  to  produce  for  examination  the  person  in  the 
party's  custody  or  legal  control.  The  order  may  be  made  only  on  motion  for  good 
cause  shown  and  upon  notice  to  the  person  to  be  examined  and  to  all  parties  and 
shall  specify  the  time,  place,  manner,  conditions,  and  scope  of  the  examination 
and  the  person  or  persons  bv  whom  it  is  to  be  made. 

(b)  Report  of  Examiner. 

(1)  If  requested  by  the  part)-  against  whom  an  order  is  made  under  Rule 
35(a)  or  the  person  examined,  the  part}"  causing  the  examination  to  be  made 
shall  deliver  to  the  requesting  party  a  copy  of  the  detailed  written  report  of  the 
examiner  setting  out  the  examiner's  findings,  including  results  of  all  tests  made, 
diagnoses  and  conclusions,  together  with  like  reports  of  all  earlier  examinations 
of  the  same  condition.  Kter  delivery  the  party  causing  the  examination  shall  be 
entitled  upon  request  to  receive  from  the  party  against  whom  the  order  is  made  a  a  ** 
like  report  of  am-  examination,  previously  or  thereafter  made,  of  the  same  *  . 
condition,  unless,  in  the  case  of  a  report  of  examination  of  a  person  not  a  partv. 

the  partv  shows  that  the  partv  is  unable  to  obtain  it.  (The  court  on  motion  may 
make  an  order  against  a  partv  requiring  delivery  of  a  report  on  such  terms  as  are 
just,  and  if  an  examiner  fails  or  refuses  to  make  a  report  the  court  may  exclude 
the  examiner's  testimony  if  offered  at  trial. 

(2)  Bv  requesting  and  obtaining  a  report  of  the  examination  so  ordered  or  bv 
taking  the  deposition  of  the  examiner,  the  party  examined  waives  any  privilege 
the  party  mav  have  in  that  action  or  any  other  involving  the  same  controversy, 
regarding  the  testimony  of  every  other  person  who  has  examined  or  may 
thereafter  examine  the  partv  in  respect  of  the  same  mental  or  physical  condition. 

( 3 )  This  subdivision  applies  to  examinations  made  by  agreement  of  the 
parties,  unless  the  agreement  expressly  provides  otherwise.  This  subdivision  does 
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not  preclude  discover)'  of  a  report  of  an  examiner  or  the  taking  of  a  deposition  of 
the  examiner  in  accordance  with  the  provisions  of  anv  other  rule. 

As  amended  Mar.  30,  1970,  eff.  July  1,  1970;  Mar.' 2,  1987,  eff.  Aug.  1,  1987; 
Nov.  18,  1988,  Pub.  L.  100-690,  Title  VII,  $7047(b),  102  Stat.  4401;  Apr.  30, 
1991,  eff.  Dec.  1,  1991. 

Advisory  Committee  Notes,  1970  Amendments 

Subdivision  (a).  Rule  35(a)  has  hitherto  provided  only  for  an  order  requiring 
a  part}  to  submit  to  an  examination.  It  is  desirable  to  extend  the  rule  to  provide  for 
an  order  against  the  part}-  for  examination  of  a  person  in  his  custody  or  under  his 
legal  control.  As  appears  from  the  provisions  of  amended  Rule  37(b)  (2)  and  the 
comment  under  that  rule,  an  order  to  "produce"  the  third  person  imposes  only  an 
obligation  to  use  good  faith  efforts  to  produce  the  person. 

The  amendment  will  settle  beyond  doubt  that  a  parent  or  guardian  suing  to 
recover  for  injuries  to  a  minor  may  be  ordered  to  produce  the  minor  for 
examination.  Further,  the  amendment  expressly  includes  blood  examination 
within  the  kinds  of  examinations  that  can  be  ordered  under  the  rule. 


Rule  36.     Requests  for  Admission 

(a)  Request  for  Admission.  A  party  may  serve  upon  any  other  party  a  written 
request  for  the  admission,  for  purposes  of  the  pending  action  onlv,  of  the  truth  of 
any  matters  within  the  scope  of  Rule  26(b)(  1 )  set  forth  in  the  request  that  relate 
to  statements  or  opinions  of  fact  or  of  the  application  of  law  to  fact,  including  the 
genuineness  of  any  documents  described  in  the  request.  Copies  of  documents 
shall  be  served  with  the  request  unless  they  have  been  or  are  otherwise  furnished 
or  made  available  for  inspection  and  copying.  Without  leave  of  court  or  written 
stipulation,  requests  for  admission  mav  not  be  served  before  the  time  specified  in 
Rule  26(d). 

Each  matter  of  which  an  admission  is  requested  shall  be  separately  set  forth. 
[The  matter  is  admitted  unless,  within  30  days  after  service  of  the  request]  or 
within  such  shorter  or  longer  time  as  the  court  may  allow,  or  as  the  parties  may- 
agree  to  in  writing,  subject  to  Rule  29,  the  part}'  to  whom  the  request  is  directed 
serves  upon  the  party  requesting  the  admission  a  written  answer  or  objection 
addressed  to  the  matter,  signed  by  the  part)-  or  by  the  party's  attorney.  If  objection 
is  made,  the  reasons  therefor  shall  be  stated.  The  answer  shall  specifically  deny 
the  matter  or  set  forth  in  detail  the  reasons  why  the  answering  party  cannot 
truthfully  admit  or  deny  the  matter.  A  denial  shall  fairly  meet  the  substance  of 
the  requested  admission,  and  when  good  faith  requires  that  a  party  qualify  an 
answer  or  deny  only  a  part  of  the  matter  of  which  an  admission  is  requested,  the 
party  shall  specif}'  so  much  of  it  as  is  true  and  qualify  or  den}'  the  remainder.  An 
answering  part}'  may  not  give  lack  of  information  or  knowledge  as  a  reason  for 
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failure  to  admit  or  deny  unless  the  party  states  that  the  party  has  made  reasonable 
inquiry  and  that  the  information  known  or  readily  obtainable  bv  the  party  is 
insufficient  to  enable  the  party  to  admit  or  denv.  A  partv  who  considers  that  a 
matter  of  which  an  admission  has  been  requested  presents  a  genuine  issue  for 
trial  may  not,  on  that  ground  alone,  object  to  the  request;  the  party  may,  subject 
to  the  provisions  of  Rule  37(c),  deny  the  matter  or  set  forth  reasons  why  the  party 
cannot  admit  or  deny  it. 

The  party  who  has  requested  the  admissions  may  move  to  determine  the 
sufficiency  of  the  answers  or  objections.  Unless  the  court  determines  that  an 
objection  is  justified,  it  shall  order  that  an  answer  be  served.  If  the  court 
determines  that  an  answer  does  not  comply  with  the  requirements  of  this  rule,  it 
may  order  either  that  the  matter  is  admitted  or  that  an  amended  answer  be 
served.  The  court  may,  in  lieu  of  these  orders,  determine  that  final  disposition  of 
the  request  be  made  at  a  pre-trial  conference  or  at  a  designated  time  prior  to  trial. 
The  provisions  of  Rule  37(a)(4)  apply  to  the  award  of  expenses  incurred  in 
relation  to  the  motion. 

(b)  Effect  of  Admission.  Any  matter  admitted  under  this  rule  is  conclusivelv 
established  unless  the  court  on  motion  permits  withdrawal  or  amendment  of  the 
admission.  Subject  to  the  provisions  of  Rule  16  governing  amendment  of  a  pre- 
trial order,  the  court  may  permit  withdrawal  or  amendment  when  the 
presentation  of  the  merits  of  the  action  will  be  subserved  thereby  and  the 
party  who  obtained  the  admission  fails  to  satisfy  the  court  that  withdrawal  or 
amendment  will  prejudice  that  party  in  maintaining  the  action  or  defense  on 
the  merits.  Any  admission  made  by  a  party-  under  this  rule  isjoxlhejjurpose  of 
the  pending  action  only  and  is  not  an  admission  for  any  other  purpose  nor  may  it 
beused  against  the  parFy  in  anv  other  proceeding. 

As  amended  Dec.  27,  1946,  eff.  Mar.  19,  1948;  Mar.  30,  1970,  eff.  July  1, 
1970;  Mar.  2,  1987,  eff.  Aug.  1,  1987;  Apr.  22,  1993,  eff.  Dec.  1,  1993. 

Advisory  Committee  Notes,  1970  Amendments 

Rule  36  serves  two  vital  purposes,  both  of  which  are  designed  to  reduce  trial  time. 
Admissions  are  sought,  first  to  facilitate  proof  with  respect  to  issues  that  cannot  be 
eliminated  from  the  case,  and  secondly,  to  narrow  the  issues  by  eliminating  those 
that  can  be.  The  changes  made  in  the  rule  are  designed  to  serve  these  purposes 
more  effectively.  Certain  disagreements  in  the  courts  about  the  proper  scope  of  the 
rule  are  resolved.  In  addition,  the  procedural  operation  of  the  rule  is  brought  into 
line  with  other  discovery  procedures,  and  the  binding  effect  of  an  admission  is 
clarified.  See  generally  Finman,  The  Request  for  Admissions  in  Federal  Civil 
Procedure,  71  Yale  L.J.  371  (1962). 

Subdivision  (a).  As  revised,  the  subdivision  provides  that  a  request  may  be 
made  to  admit  any  matters  within  the  scope  of  Rule  26(b)  that  relate  to  statements 
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or  opinions  of  fact  or  of  the  application  of  law  to  fact.  It  thereby  eliminates  the 
requirement  that  the  matters  be  "of  fact."  This  change  resolves  conflicts  in  the 
court  decisions  as  to  whether  a  request  to  admit  matters  of  "opinion"  and  matters 
involving  "mixed  law  and  fact"  is  proper  under  the  rule.  .  .  . 

Not  only  is  it  difficult  as  a  practical  matter  to  separate  "fact"  from  "opinion." 
see  4  Moore's  Federal  Practice  «j236.04  (2d  ed.  1966);  cf.  2A  Barron  &■  Holtzoff, 
Federal  Practice  and  Procedure  31"  (Wright  ed.  1961),  but  an  admission  on  a 
matter  of  opinion  may  facilitate  proof  or  narrow  the  issues  or  both.  An  admission  of 
a  matter  involving  the  application  of  law  to  fact  may,  in  a  given  case,  even  more 
clearly  narrow  the  issues.  For  example,  an  admission  that  an  employee  acted  in  the 
scope  of  his  employment  mav  remove  a  major  issue  from  the  trial.  In  McSparran  v. 
Hanigan,  plaintiff  admitted  that  "the  premises  on  which  said  accident  occurred, 
were  occupied  or  under  the  control"  of  one  of  the  defendants,  225  F.  Supp.  at  636. 
This  admission,  involving  law  as  well  as  fact,  removed  one  of  the  issues  from  the 
lawsuit  and  thereby  reduced  the  proof  required  at  trial.  The  amended  provision 
does  not  authorize  requests  for  admissions  of  law  unrelated  to  the  facts  of  the  case. 

Requests  for  admission  involving  the  application  of  law  to  fact  mav  create 
disputes  between  the  parties  which  are  best  resolved  in  the  presence  of  the  judge 
after  much  or  all  of  the  other  discovery  has  been  completed.  Power  is  therefore 
expressly  conferred  upon  the  court  to  defer  decision  until  a  pretrial  conference  is 
held  or  until  a  designated  time  prior  to  trial.  On  the  other  hand,  the  court  should 
not  automatically  defer  decision;  in  many  instances,  the  importance  of  the 
admission  lies  in  enabling  the  requesting  partv  to  avoid  the  burdensome 
accumulation  of  proof  prior  to  the  pretrial  conference. 

Courts  have  also  divided  on  whether  an  answering  partv  may  properly  object 
to  request  for  admission  as  to  matters  which  that  partv  regards  as  "in  dispute." 
Compare,  e.g.,  Syracuse  Broadcasting  Corp.  v.  Xewhouse,  271  F.2d  910,  917  (2d 
Cir.  1959);  Driver  v.  Gindy  Mfg.  Corp.,  24  F.R.D.  473  (E.D.  Pa.  1959);  with,  e.g., 
McGonigle  v.  Baxter,  27  F.R.D.  504  (E.D.  Pa.  1961 );  United  States  v.  Ehbauer,  13 
F.R.D.  462  (W.D.  Mo.  1952).  The  proper  response  in  such  cases  is  an  answer.  The 
very  purpose  of  the  request  is  to  ascertain  whether  the  answering  partv  is  prepared 
to  admit  or  regards  the  matter  as  presenting  a  genuine  issue  for  trial.  In  his  answer, 
the  parts'  mav  deny,  or  he  may  give  as  his  reason  for  inability  to  admit  or  denv  the 
existence  of  a  genuine  issue.  The  party  runs  no  risk  of  sanctions  if  the  matter  is 
genuinely  in  issue,  since  Rule  37(c)  provides  a  sanction  of  costs  only  when  there 
are  no  good  reasons  for  a  failure  to  admit. 

On  the  other  hand,  requests  to  admit  may  be  so  voluminous  and  so  framed 
that  the  answering  party  finds  the  task  of  identifying  what  is  in  dispute  and  what  is 
not  unduly  burdensome.  If  so,  the  responding  partv  may  obtain  a  protective  order 
under  Rule  26(c).  Some  of  the  decisions  sustaining  objections  on  "disputabilitv" 
grounds  could  have  been  justified  by  the  burdensome  character  of  the  requests. 
See,  e.g.,  Syracuse  Broadcasting  Corp.  v.  Xewhouse,  supra. 

Another  sharp  split  of  authority  exists  on  the  question  whether  a  part)  may 
base  his  answer  on  lack  of  information  or  knowledge  without  seeking  out  additional 
information.  .  .  . 

The  rule  as  revised  adopts  the  majority  view,  as  in  keeping  with  a  basic 
principle  of  the  discovery  rules  that  a  reasonable  burden  mav  be  imposed  on  the 
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parties  when  its  discharge  will  facilitate  preparation  for  trial  and  ease  the  trial 
process.  It  has  been  argued  against  this  view  that  one  side  should  not  have  the 
burden  of  "proving"  the  other  side's  case.  The  revised  rule  requires  only  that  the 
answering  party-  make  reasonable  inquiry  and  secure  such  knowledge  and 
information  as  are  readily  obtainable  bv  him.  In  most  instances,  the  investigation 
will  be  necessary  either  to  his  own  case  or  to  preparation  for  rebuttal.  Even  when  it  is 
not,  the  information  may  be  close  enough  at  hand  to  be  "readily  obtainable."  Rule 
36  requires  only  that  the  part)  state  that  he  has  taken  these  steps.  The  sanction  for 
failure  of  a  party  to  inform  himself  before  he  answers  lies  in  the  award  of  costs  after 
trial,  as  provided  in  Rule  37(c).  ...    d0^U   o  fjufrv^X 

Rule  37.     Failure  to  Make  Disclosures  or  Cooperate  in  k 

Discover);  Sanctions 

(a)  Motion  for  Order  Compelling  Disclosure  or  Discover}-.  A  partv,  upon 
reasonable  notice  to  other  parties  and  all  persons  affected  therebv,  may  applv  for 
an  order  compelling  disclosure  or  discovers-  as  follows: 

(J)  Appropriate  Court.  An  application  for  an  order  to  a  partv  shall  be  made 
to  the  court  in  which  the  action  is  pending.  An  application  for  an  order  to  a  per- 
son who  is  not  a  partv  shall  be  made  to  the  court  in  the  district  where  the 
discovery  is  being,  or  is  to  be,  taken. 

(2)  Motion. 

(A)  If  a  part}-  fails  to  make  a  disclosure  required  by  Rule  26ia),  any  other 
party  may  move  to  compel  disclosure  and  for  appropriate  sanctions.  The 
motion  must  include  a  certification  that  the  movant  has  in  good  faith 
conferred  or  attempted  to  confer  with  the  part}-  not  making  the  disclosure  in 
an  effort  to  secure  the  disclosure  without  court  action. 

(B)  If  a  deponent  fails  to  answer  a  question  propounded  or  submitted  ^ 
under  Rules  30  or  3 1 ,  or  a  corporation  or  other  entity  fails  to  make  a  designation 
under  Rule  30(b)(6)  or  31(a),  or  a  party  fails  to  answer  an  interrogator} 
submitted  under  Rule  33,  or  if  a  part},  in  response  to  a  request  for  inspection 
submitted  under  Rule  34,  fails  to  respond  that  inspection  will  be  permitted  as 
requested  or  fails  to  permit  inspection  as  requested,  the  discovering  party  mav 
move  for  an  order  compelling  an  answer,  or  a  designation,  or  an  order 
compelling  inspection  in  accordance  with  the  request.  The  motion  must 
include  a  certification  that  the  movant  has  in  good  faith  conferred  or  attempted 

to  confer  with  the  person  or  partv  failing  to  make  the  discovery  in  an  effort  to 
secure  the  information  or  material  without  court  action.  When  taking  a 
deposition  on  oral  examination,  the  proponent  of  the  question  mav  complete 
or  adjourn  the  examination  before  applying  for  an  order. 
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(3)  Evasive  or  Incomplete  Disclosure,  Answer,  or  Response.  For  purposes 
of  this  subdivision  an  evasive  or  incomplete  disclosure,  answer,  or  response  is  to 
be  treated  as  a  failure  to  disclose,  answer,  or  respond. 

(4)  Expenses  and  Sanctions. 

(A)  If  the  motion  is  granted  or  if  the  disclosure  or  requested  discovery  is 
provided  after  the  motion  was  fded,  the  court  shall,  after  affording  an 
opportunity  to  be  heard,  require  the  party  or  deponent  whose  conduct 
necessitated  the  motion  or  the  part}'  or  attornev  advising  such  conduct  or  both 
of  them  to  pay  to  the  moving  party  the  reasonable  expenses  incurred  in 
making  the  motion,  including  attorney's  feesT^mless  the  court  finds  that  the 
motion  was  fded  without  the  movant's  first  making  a  good  faith  effort  to  obtain 
the  disclosure  or  discovery  without  court  action,  or  that  the  opposing  party's 
nondisclosure,  response,  or  objection  was  substantially  justified,  or  that  other 
circumstances  make  an  award  of  expenses  unjust. 

( B )  If  the  motion  is  denied,  the  court  may  enter  any  protective  order 
authorized  under  Rule  26(c)  and  shall,  after  affording  an  opportunity  to  be 
heard,  require  the  moving  part)'  or  the  attorney  filing  the  motion  or  both  of 
them  to  pay  to  the  part}7  or  deponent  who  opposed  the  motion  the  reasonable 
expenses  incurred  in  opposing  the  motion,  including  attorney's  fees,  unless  the 
court  finds  that  the  making  of  the  motion  was  substantially  justified  or  that 
other  circumstances  make  an  award  of  expenses  unjust. 

(C)  If  the  motion  is  granted  in  part  and  denied  in  part,  the  court  may 
enter  any  protective  order  authorized  under  Rule  26(c)  and  may,  after 
affording  an  opportunity  to  be  heard,  apportion  the  reasonable  expenses 
incurred  in  relation  to  the  motion  among  the  parties  and  persons  in  a  just 
manner. 

(b)  Failure  to  Comply  with  Order. 

(J)  Sanctions  by  Court  in  District  Where  Deposition  Is  Taken.   If  a 

deponent  fails  to  be  sworn  or  to  answer  a  question  after  being  directed  to  do  so  by 
the  court  in  the  district  in  which  the  deposition  is  being  taken,  the  failure  may  be 
considered  a  contempt  of  that  court. 

(2)  Sanctions  by  Court  in  Which  Action  Is  Pending.  If  a  party  or  an  officer, 
director,  or  managing  agent  of  a  part}'  or  a  person  designated  under  Rule  30(b)(6) 
or  31(a)  to  testify  on  behalf  of  a  parts'  fails  to  obey  an  order  to  provide  or  permit 
discover},  including  an  order  made  under  subdivision  (a)  of  this  rule  or  Rule  35, 
or  if  a  part}-  fails  to  obey  an  order  entered  under  Rule  26(f),  the  court  in  which 
the  action  is  pending  mav  make  such  orders  in  regard  to  the  failure  as  are  just, 
and  among  others  the  following: 

(A)  An  order  that  the  matters  regarding  which  the  order  was  made  or  any 
other  designated  facts  shall  be  taken  to  be  established  for  the  purposes  of  the 
action  in  accordance  with  the  claim  of  the  part}  obtaining  the  order; 
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(B)  An  order  refusing  to  allow  the  disobedient  party  to  support  or  oppose 
designated  claims  or  defenses,  or  prohibiting  that  party  from  introducing 
designated  matters  in  evidence; 

(C)  An  order  striking  out  pleadings  or  parts  thereof,  or  staying  further 
proceedings  until  the  order  is  obeyed,  or  dismissing  the  action  or  proceeding 
or  any  part  thereof,  or  rendering  a  judgment  by  default  against  the  disobedient 
party; 

(D)  In  lieu  of  any  of  the  foregoing  orders  or  in  addition  thereto,  an  order 
treating  as  a  contempt  of  court  the  failure  to  obey  any  orders  except  an  order  to 
submit  to  a  physical  or  mental  examination; 

(E)  Where  a  party  has  failed  to  comply  with  an  order  under  Rule  35(a) 
requiring  that  party  to  produce  another  for  examination,  such  orders  as  are  listed 
in  paragraphs  (A),  (B),  and  (C)  of  this  subdivision,  unless  the  part)'  failing  to 
complv  shows  that  that  party  is  unable  to  produce  such  person  for  examination. 

In  lieu  of  any  of  the  foregoing  orders  or  in  addition  thereto,  the  court  shall 
require  the  party  failing  to  obey  the  order  or  the  attorney  advising  that  party  or 
both  to  pav  the  reasonable  expenses,  including  attorney's  fees,  caused  by  the  fail- 
ure, unless  the  court  finds  that  the  failure  was  substantially  justified  or  that  other 
circumstances  make  an  award  of  expenses  unjust. 

(c)  Failure  to  Disclose;  False  or  Misleading  Disclosure;  Refusal  to  Admit. 

(1)  A  parts'  that  without  substantial  justification  fails  to  disclose  information 
required  by  Rule  26(a)  or  26(e)(1),  or  to  amend  a  prior  response  to  discover)-  as 
required  by  26(e)(2)  is  not,  unless  such  failure  is  harmless,  permitted  to  use  as 
evidence  at  a  trial,  at  a  hearing,  or  on  a  motion  any  witness  or  information  not  so 
disclosed.  In  addition  to  or  in  lieu  of  this  sanction,  the  court,  on  motion  and  after 
affording  an  opportunity  to  be  heard,  mav  impose  other  appropriate  sanctions.  In 
addition  to  requiring  payment  of  reasonable  expenses,  including  attorney's  fees, 
caused  bv  the  failure,  these  sanctions  may  include  any  of  the  actions  authorized 
under  Rule  37(b)(2)  and  mav  include  informing  the  jury  of  the  failure  to  make 
the  disclosure. 

(2)  If  a  party  fails  to  admit  the  genuineness  of  any  document  or  the  truth  of 
anv  matter  as  requested  under  Rule  36,  and  if  the  part)'  requesting  the  admissions 
thereafter  proves  the  genuineness  of  the  document  or  the  truth  of  the  matter,  the 
requesting  party  may  apply  to  the  court  for  an  order  requiring  the  other  party  to 
pav  the  reasonable  expenses  incurred  in  making  that  proof,  including  reasonable 
attorney's  fees.  The  court  shall  make  the  order  unless  it  finds  that  (A)  the  request 
was  held  objectionable  pursuant  to  Rule  36(a),  or  (B)  the  admission  sought  was 
of  no  substantial  importance,  or  (C)  the  part)'  failing  to  admiFhad Teasonable 
ground  to  believe  that  the  party  might  prevail  on  the  mauer,  oi  (D)  llieie  was 
other  good  re^rjrr4ef-+rre^ailureto  admit. 

(d)  Failure  of  Party  to  Attend  at  Own  Deposition  or  Serve  Answers  to 
Interrogatories  or  Respond  to  Request  for  Inspection.  If  a  part)  or  an  officer. 
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director,  or  managing  agent  of  a  party  or  a  person  designated  under  Rule  30(b)(6) 
or  31(a)  to  testify  on  behalf  of  a  party  fails  ( 1 )  to  appear  before  the  officer  who  is 
to  take  the  deposition,  after  being  served  with  a  proper  notice,  or  (2)  to  serve 
answers  or  objections  to  interrogatories  submitted  under  Rule  33,  after  proper 
service  of  the  interrogatories,  or  (3)  to  serve  a  written  response  to  a  request  for 
inspection  submitted  under  Rule  34,  after  proper  service  of  the  request,  the  court 
in  which  the  action  is  pending  on  motion  mav  make  such  orders  in  regard  to  the 
failure  as  are  just,  and  among  others  it  may  take  anv  action  authorized  under 
subparagraphs  (A),  (B),  and  (C)  of  subdivision  (b)(2)  of  this  rule.  Any  motion 
specifying  a  failure  under  clause  (2)  or  (3)  of  this  subdivision  shall  include  a 
certification  that  the  movant  has  in  good  faith  conferred  or  attempted  to  confer 
with  the  partv  failing  to  answer  or  respond  in  an  effort  to  obtain  such  answer  or 
response  without  court  action.  In  lieu  of  anv  order  or  in  addition  thereto,  the 
court  shall  require  the  part}-  failing  to  act  or  the  attornev  advising  that  partv  or 
both  to  pav  the  reasonable  expenses,  including  attorney's  fees,  caused  bv  the  fail- 
ure unless  the  court  finds  that  the  failure  was  substantially  justified  or  that  other 
circumstances  make  an  award  of  expenses  unjust. 

The  failure  to  act  described  in  this  subdivision  mav  not  be  excused  on  the 
ground  that  the  discover}'  sought  is  objectionable  unless  the  partv  failing  to  act 
has  a  pending  motion  for  a  protective  order  as  provided  by  Rule  26(c). 

(e)  Subpoena  of  Person  in  Foreign  Country.  [Abrogated] 

(f )  Electronically  Stored  Information.  Absent  exceptional  circumstances,  a 
court  ma\'  not  impose  sanctions  under  these  rules  on  a  partv  for  failing  to  provide 
electronically  stored  information  lost  as  a  result  of  the  routine,  good-faith 
operation  of  an  electronic  information  system. 

(g)  Failure  to  Participate  in  the  Framing  of  a  Discovery  Plan.  If  a  party  or 
a  party's  attornev  fails  to  participate  in  good  faith  in  the  development  and 
submission  of  a  proposed  discovery  plan  as  required  bv  Rule  26(f),  the  court  may. 
after  opportunity  for  hearing,  require  such  partv  or  attorney  to  pa}'  to  any  other 
partv  the  reasonable  expenses,  including  attorney's  fees,  caused  bv  the  failure. 

As  amended  Dec.  29,  1948,  eff.  Oct.  20,  1949;  Mar.  30,  1970,  eff.  July  1, 
1970;  Apr.  29,  1980,  eff.  Aug.  1,  1980;  Pub.  L.  96-481,  Title  II,  J205(a),  Oct  21, 
1980,  94  Stat.  2330;  Mar.  2,  1987,  eff.  Aug.  1,  1987;  Apr.  22,  1993,  eff.  Dec.  1, 
1993;  Apr.  12,  2006,  eff.  Dec.  1,  2006. 


Advisory  Committee  Notes,  1993  Amendments 

Subdivision  (a).  .  .  . 

Under  revised  paragraph  (3),  evasive  or  incomplete  disclosures  and  responses 
to  interrogatories  and  production  requests  are  treated  as  failures  to  disclose  or 


114 


Federal  Rules  of  Civil  Procedure  Rule  37 

respond.  Interrogatories  and  requests  for  production  should  not  be  read  or 
interpreted  in  an  artificially  restrictive  or  hvpertechnical  manner  to  avoid 
disclosure  of  information  fairlv  covered  bv  the  discoverv  request,  and  to  do  so  is 
subject  to  appropriate  sanctions  under  subdivision  (a).  .  .  . 

Subdivision  (c).  The  revision  provides  a  self-executing  sanction  for  failure  to 
make  a  disclosure  required  by  Rule  26(a),  without  need  for  a  motion  under 
subdivision  (a)(2)(A). 

Paragraph  ( 1 )  prevents  a  party  from  using  as  evidence  any  witnesses  or 
information  that,  without  substantial  justification,  has  not  been  disclosed  as 
required  by  Rules  26(a)  and  26(e)(1).  This  automatic  sanction  provides  a  strong 
inducement  for  disclosure  of  material  that  the  disclosing  partv  would  expect  to  use 
as  evidence,  whether  at  a  trial,  at  a  hearing,  or  on  a  motion,  such  as  one  under  Rule 
56.  As  disclosure  of  evidence  offered  solely  for  impeachment  purposes  is  not 
required  under  those  rules,  this  preclusion  sanction  likewise  does  not  applv  to  that 
evidence.  .  .  . 

2006  AMENDMENT 

Subdivision  (f ).  Subdivision  (f )  is  new.  It  focuses  on  a  distinctive  feature  of 
computer  operations,  the  routine  alteration  and  deletion  of  information  that 
attends  ordinary  use.  Many  steps  essential  to  computer  operation  may  alter  or 
destrov  information,  for  reasons  that  have  nothing  to  do  with  how  that  information 
might  relate  to  litigation.  As  a  result,  the  ordinary  operation  of  computer  svstems 
creates  a  risk  that  a  parts  mav  lose  potentially  discoverable  information  without 
culpable  conduct  on  its  part.  Under  Rule  37(f),  absent  exceptional  circumstances, 
sanctions  cannot  be  imposed  for  loss  of  electronically  stored  information  resulting 
from  the  routine,  good-faith  operation  of  an  electronic  information  system. 

Rule  37(f )  applies  onlv  to  information  lost  due  to  the  "routine  operation  of  an 
electronic  information  system"  —  the  ways  in  which  such  systems  are  generally 
designed,  programmed,  and  implemented  to  meet  the  party's  technical  and 
business  needs.  The  "routine  operation"  of  computer  systems  includes  the  alteration 
and  overwriting  of  information,  often  w  ithout  the  operator's  specific  direction  or 
awareness,  a  feature  with  no  direct  counterpart  in  hard-copy  documents.  Such 
features  are  essential  to  the  operation  of  electronic  information  systems. 

Rule  37(f)  applies  to  information  lost  due  to  the  routine  operation  of  an 
information  svstem  onlv  if  the  operation  was  in  good  faithJGood  faith  in  the  routine 
operation  of  an  information  svstem  may  involve  a  party's  intervention  to  modify  or 
suspend  certain  features  of  that  routine  operation  to  prevent  the  loss  of  information, 
if  that  information  is  subject  to  a  preservation  obligationJA  preservation  obligation 
may  arise  from  manv  sources,  including  common  law,  statutes,  regulations,  or  a 
court  order  in  the  case.  The  good  faith  requirement  of  Rule  37(f)  means  that  a  partv 
is  not  permitted  to  exploit  the  routine  operation  of  an  information  system  to  thwart 
discoverv  obligations  bv  allowing  that  operation  to  continue  in  order  to  destrov 
specific  stored  information  that  it  is  required  to  preserve.  When  a  party  is  under  a 
duty  to  preserve  information  because  of  pending  or  reasonablv  anticipated 
litigation,  intervention  in  the  routine  operation  of  an  information  system  is  one 
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aspect  of  what  is  often  called  a  "litigation  hold."  Among  the  factors  that  bear  on  a 
party's  good  faith  in  the  routine  operation  of  an  information  svstem  are  the  steps  the 
part\-  took  to  comply  with  a  court  order  in  the  case  or  party  agreement  requiring 
preservation  of  specific  electronically  stored  information.  .  .  . 

This  rule  restricts  the  imposition  of  "sanctions."  It  does  not  prevent  a  court 
from  making  the  kinds  of  adjustments  frequently  used  in  managing  discovery  if  a 
parh'  is  unable  to  provide  relevant  responsive  information.  For  example,  a  court 
could  order  the  responding  parh  to  produce  an  additional  witness  for  deposition, 
respond  to  additional  interrogatories,  or  make  similar  attempts  to  provide 
substitutes  or  alternatives  for  some  or  all  of  the  lost  information. 


VI.     Trials 

Rule  38.     Jury  Trial  of  Right 

(a)  Right  Preserved.  The  right  of  trial  by  jury  as  declared  by  the  Seventh 
Amendment  to  the  Constitution  or  as  given  bv  a  statute  of  the  United  States  shall 
be  preserved  to  the  parties  inviolate. 

(b)  Demand.  Anv  parh  mav  demand  a  trial  by  jurv  of  anv  issue  triable  of 
right  bv  a  jurv  bv  ( 1 )  serving  upon  the  other  parties  a  demand  therefor  in  writing 
at  any  time  after  the  commencement  of  the  action  and  not  later  than  10  days 
after  the  service  of  the  last  pleading  directed  to  such  issue,  and  (2)  fding  and 
demand  as  required  bv  Rule  5(d).  Such  demand  mav  be  indorsed  upon  a 
pleading  of  the  parh'. 

(c)  Same:  Specification  of  Issues.  In  the  demand  a  parh  may  specify  the 
issues  which  the  parh'  wishes  so  tried;  otherwise  the  parh'  shall  be  deemed  to 
have  demanded  trial  bv  jurv  for  all  the  issues  so  triable.  If  the  parh'  has 
demanded  trial  by  jury  for  only  some  of  the  issues,  any  other  parh  within  10  days 
after  service  of  the  demand  or  such  lesser  time  as  the  court  may  order,  may  serve 
a  demand  for  trial  by  jury  of  any  other  or  all  of  the  issues  of  fact  in  the  action. 

(d)  Waiver.  The  failure  of  a  parh'  to  serve  and  file  a  demand  as  required  by 
this  rule  constitutes  a  waiver  bv  the  parh'  of  trial  bv  jurv.  A  demand  for  trial  by 
jury  made  as  herein  provided  may  not  be  withdrawn  without  the  consent  of  the 
parties. 

(e)  Admiralty  and  Maritime  Claims.  These  rules  shall  not  be  construed  to 
create  a  right  to  trial  by  jury  of  the  issues  in  an  admiralty  or  maritime  claim 
within  the  meaning  of  Rule  9(h). 

As  amended  Feb.  28,  1966,  eff.  July  1,  1966;  Mar.  2,  198".  eff.  Aug.  1,  1987; 
Apr.  22,  1993,  eff.  Dec.  1,  1993. 
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Rule  39.     Trial  by  Jury  or  by  the  Court 

(a)  By  Jury.  When  trial  by  jury  has  been  demanded  as  provided  in  Rule  38, 
the  action  shall  be  designated  upon  the  docket  as  a  jury  action.  The  trial  of  all 
issues  so  demanded  shall  be  by  jury,  unless  (1)  the  parties  or  their  attorneys  of 
record,  by  written  stipulation  filed  with  the  court  or  by  an  oral  stipulation  made 
in  open  court  and  entered  in  the  record,  consent  to  trial  by  the  court  sitting 
without  a  jury  or  (2)  the  court  upon  motion  or  of  its  own  initiative  finds  that  a 
right  of  trial  by  jury  of  some  or  all  of  those  issues  does  not  exist  under  the 
Constitution  or  statutes  of  the  United  States. 

(b)  By  the  Court.  Issues  not  demanded  for  trial  by  jury  as  provided  in  Rule 
38  shall  be  tried  by  the  court;  but,  notwithstanding  the  failure  of  a  party  to  demand 
a  jury  in  an  action  in  which  such  a  demand  might  have  been  made  of  right,  the 
court  in  its  discretion  upon  motion  may  order  a  trial  by  a  jury  of  any  or  all  issues. 

(c)  Advisory  Jury  and  Trial  by  Consent.  In  all  actions  not  triable  of  right  by 
a  jury  the  court  upon  motion  or  of  its  own  initiative  may  try  any  issue  with  an 
advisory  jury  or,  except  in  actions  against  the  United  States  when  a  statute  of  the 
United  States  provides  for  trial  without  a  jury,  the  court,  with  the  consent  of  both 
parties,  may  order  a  trial  with  a  jury  whose  verdict  has  the  same  effect  as  if  trial  by 
jury  had  been  a  matter  of  right. 

Rule  40.     Assignment  of  Cases  for  Trial 

The  district  courts  shall  provide  by  rule  for  the  placing  of  actions  upon  the 
trial  calendar  (1)  without  request  of  the  parties  or  (2)  upon  request  of  a  party  and 
notice  to  the  other  parties  or  (3)  in  such  other  manner  as  the  courts  deem 
expedient.  Precedence  shall  be  given  to  actions  entitled  thereto  by  any  statute  of 
the  United  States. 


Rule  41.     Dismissal  of  Actions 

(a)  Voluntary  Dismissal:  Effect  Thereof. 

(J)  By  Plaintiff;  by  Stipulation.  Subject  to  the  provisions  of  Rule  23(e),  of 
Rule  66,  and  of  any  statute  of  the  United  States,  an  action  may  be  dismissed  by 
the  plaintiff  without  order  of  court  (i)  by  filing  a  notice  or  dismissal  at  any  time 
before  service  by  the  adverslTparty  of  an  answer  or  of  a  motion  for  summary 
judgment,  whichever  first  occurs,  or  (ii)  by  filing  a  stipulation  of  dismissal  signed 
by  all  parties  who  have  appeared  in  the  action.  Unless  otherwise  stated  in  the 
notice  of  dismissal  or  stipulation,  the  dismissal  is  without  prejudice,  except  that  a 
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notice  of  dismissal  operates  as  an  adjudication  upon  the  merits  when  filed  by  a 
plaintiff  who  has  once  dismissed  in  any  court  of  the  United  States  or  of  any  state 
an  action  based  on  or  including  the  same  claim. 

yV^^Nr —       (2)   By  Order  of  Court.   Except  as  provided   in   paragraph   ( 1 )   of  this 

^L^ivT  vU  subdivision  of  this  rule,  an  action  shall  not  be  dismissed  at  the  plaintiffs  instance 

^:C    ^t  save  upon  order  of  the  court  and  upon  such  terms  and  conditions  as  the  court 

^   .jv^  -n  deems  proper.  If  a  counterclaim  has  been  pleaded  bv  a  defendant  prior  to  the 

(^  ->    >s?"   aJ  service  upon  the  defendant  of  the  plaintiffs  motion  to  dismiss,  the  action  shall 

l>  \i^^,L  not  be  dismissed  against  the  defendant's  objection  unless  the  counterclaim  can 

^  tX  J     ^  remain  pending  for  independent  adjudication  bv  the  court.  Unless  otherwise 

specified  in  the  order,  a  dismissal  under  this  paragraph  is  without  prejudice. 

0j\     l  (b)  Involuntary  Dismissal:  Effect  Thereof.  For  failure  of  the  plaintiff  to 

^>^  Prosecute  or  to  complv  with  these  rules  or  anv  order  of  court,  a  defendant  mav 

^  move  for  dismissal  of  an  action  or  of  anv  claim  against  the  defendant.  Unless  the 

court  in  its  order  for  dismissal  otherwise  specifies,  a  dismissal  under  this 
subdivision  and  anv  dismissal  not  provided  for  in  this  rule,  other  than  a  dismissal 
for  lack  of  jurisdiction,  for  improper  venue,  or  for  failure  to  join  a  part)'  under 
Rule  19,  operates  as  an  adjudication  upon  the  merits. 

(c)  Dismissal  of  Counterclaim,  Cross-Claim,  or  Third-Party  Claim.  The 

provisions  of  this  rule  apply  to  the  dismissal  of  any  counterclaim,  cross-claim,  or 
third-parh'  claim.  A  voluntarv  dismissal  bv  the  claimant  alone  pursuant  to  paragraph 
( 1 )  of  subdivision  (a)  of  this  rule  shall  be  made  before  a  responsive  pleading  is  served 
or,  if  there  is  none,  before  the  introduction  of  evidence  at  the  trial  or  hearing. 

(d)  Costs  of  Previously  Dismissed  Action.  If  a  plaintiff  who  has  once 
dismissed  an  action  in  anv  court  commences  an  action  based  upon  or  including 
the  same  claim  against  the  same  defendant,  the  court  may  make  such  order  for 
the  payment  of  costs  of  the  action  previously  dismissed  as  it  mav  deem  proper 
and  mav  stav  the  proceedings  in  the  action  until  the  plaintiff  has  complied  with 
the  order.  As  amended  Dec.  27,  1946,  eff.  Mar.  19,  1948;  Jan.  21,  1963,  eff.  July  1, 
1963;  Feb.  28,  1966,  eff.  Julv  1,  1966;  Dec.  4,  1967,  eff.  July  1,  1968;  Mar  2,  1987, 
eff.  Aug.  1,  1987;  Apr.  30,  1991,  eff.  Dec.  1,  1991. 


Rule  42.     Consolidation;  Separate  Trials 

(a)  Consolidation.  When  actions  involving  a  common  question  of  law  or 
fact  are  pending  before  the  court,  it  mav  order  a  jointhearing  or  trial  ofanv  or  all 
the  matters  injssue  in  the  artinm^  jtjm^y^order  all  the  actions  consolidated;  and 
it  may  make  such  orders  concerning  proceedings  therein  as  mav  tend  to  avoid 
unnecessary  costs  or  delav. 
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(b)  Separate  Trials.  The  court,  in  furtherance  of  convenience  or  to  avoid 
prejudice,  or  when  separate  trials  will  be  conducive  to  expedition  and  economy,  nr^jlizi^%r\ 
may  order  a  separate  trial  of  any  claim,  cross-claim,  counterclaim,  or  third-part}-  \jh.^j,  fc^x*. 
claim,  or  of  any  separate   issue  or  of  any  number  of  claims,  cross-claims,  p<^rh~H   k> 
counterclaims,  third-part}'  claims,  or  issues,  always  preserving  inviolate  the  right  5°'Xl  cU*i*~l. 
of  trial  by  jury  as  declared  by  the  Seventh  Amendment  to  the  Constitution  or  as 
given  bv  a  statute  of  the  United  States. 

As'amended  Feb.  28,  1966,  eff.  July  1,  1966. 

Rule  43.     Taking  of  Testimony 

(a)  Form.  In  ever}-  trial,  the  testimony  of  witnesses  shall  be  taken  in  open 
court  unless  a  federal  law,  these  rules,  the  Federal  Rules  of  Evidence,  or  other 
rules  adopted  by  the  Supreme  Court  provide  otherwise.  The  court  may,  for  good 
cause  shown  in  compelling  circumstances  and  upon  appropriate  safeguards, 
permit  presentation  of  testimony  in  open  court  by  contemporaneous  transmission 
from  a  different  location. 

(b)  Scope  of  Examination  and  Cross-Examination.  [Abrogated] 

(c)  Record  of  Excluded  Evidence.  [Abrogated] 

(d)  Affirmation  in  Lieu  of  Oath.  Whenever  under  these  rules  an  oath  is 
required  to  be  taken,  a  solemn  affirmation  may  be  accepted  in  lieu  thereof. 

(e)  Evidence  on  Motions.  When  a  motion  is  based  on  facts  not  appearing 
of  record  the  court  may  hear  the  matter  on  affidavits  presented  by  the  respective 
parties,  but  the  court  may  direct  that  the  matter  be  heard  wholly  or  partly  on  oral 
testimony  or  depositions. 

(f )  Interpreters.  The  court  may  appoint  an  interpreter  of  its  own  selection 
and  may  fix  the  interpreter's  reasonable  compensation.  The  compensation  shall 
be  paid  out  of  funds  provided  by  law  or  by  one  or  more  of  the  parties  as  the  court 
mav  direct,  and  mav  be  taxed  ultimately  as  costs,  in  the  discretion  of  the  court. 

As  amended  Feb.  28,  1966,  eff.  July  1,  1966;  Nov.  20,  1972,  eff.  July  1,  1975; 
Dec.  18,  1972,  eff.  July  1,  1975;  Mar.  2,  1987,  eff.  Aug.  1,  1987;  Apr.  23,  1996, 
eff.  Dec.  1,  1996. 

Rule  44.     Proof  of  Official  Record 

(a)  Authentication. 

(I)  Domestic.  An  official  record  kept  within  the  United  States,  or  any  state, 
district,  or  commonwealth,  or  within  a  territory  subject  to  the  administrative  or 
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judicial  jurisdiction  of  the  United  States  or  an  entry  therein,  when  admissible  for 
any  purpose,  may  be  evidenced  by  an  official  publication  thereof  or  bv  a  copy 
attested  bv  the  officer  having  the  legal  custody  of  the  record,  or  by  the  officer's 
deputy,  and  accompanied  by  a  certificate  that  such  officer  has  the  custody.  The 
certificate  may  be  made  by  a  judge  of  a  court  of  record  of  the  district  or  political 
subdivision  in  which  the  record  is  kept,  authenticated  by  the  seal  of  the  court,  or 
may  be  made  by  any  public  officer  having  a  seal  of  office  and  having  official 
duties  in  the  district  or  political  subdivision  in  which  the  record  is  kept, 
authenticated  by  the  seal  of  the  officer's  office. 

(2)  Foreign.  A  foreign  official  record,  or  an  entrv  therein,  when  admissible  for 
any  purpose,  may  be  evidenced  by  an  official  publication  thereof;  or  a  copy  thereof, 
attested  by  a  person  authorized  to  make  the  attestation,  and  accompanied  by  a  final 
certification  as  to  the  genuineness  of  the  signature  and  official  position  (i)  of  the 
attesting  person,  or  (ii)  of  any  foreign  official  whose  certificate  of  genuineness  of 
signature  and  official  position  relates  to  the  attestation  or  is  in  a  chain  of  certificates 
of  genuineness  of  signature  and  offical  position  relating  to  the  attestation.  A  final 
certification  may  be  made  by  a  secretary  of  embassy  or  legation,  consul  general, 
consul,  vice  consul,  or  consular  agent  of  the  United  States,  or  a  diplomatic  or 
consular  official  of  the  foreign  country  assigned  or  accredited  to  the  United  States. 
If  reasonable  opportunity  has  been  given  to  all  parties  to  investigate  the  authenticity 
and  accuracy  of  the  documents,  the  court  may,  for  good  cause  shown,  (i)  admit  an 
attested  copy  without  final  certification  or  (ii)  permit  the  foreign  official  record  to 
be  evidenced  by  an  attested  summary  with  or  without  a  final  certification.  The  final 
certification  is  unnecessary  if  the  record  and  the  attestation  are  certified  as  provided 
in  a  treat}-  or  convention  to  which  the  United  States  and  the  foreign  country  in 
which  the  official  record  is  located  are  parties. 

(b)  Lack  of  Record.  A  written  statement  that  after  diligent  search  no  record 
or  entry  of  a  specified  tenor  is  found  to  exist  in  the  records  designated  by  the 
statement,  authenticated  as  provided  in  subdivision  (a)(1)  of  this  rule  in  the  case 
of  a  domestic  record,  or  complying  with  the  requirements  of  subdivision  (a)(2)  of 
this  rule  for  a  summary  in  the  case  of  a  foreign  record,  is  admissible  as  evidence 
that  the  records  contain  no  such  record  or  entry. 

(c)  Other  Proof.  This  rule  does  not  prevent  the  proof  of  official  records  or  of 
entry  or  lack  of  entry  therein  bv  any  other  method  authorized  bv  law. 

As  amended  Feb.  28,  1966,  eff.  July  1,  1966;  Mar.  2,  1987,  eff.  Aug.  1,  1987; 
Apr.  30,  1991,  eff.  Dec.  1,  1991. 


Rule  44.1.     Determination  of  Foreign  Law 

A  party  who  intends  to  raise  an  issue  concerning  the  law  of  a  foreign  country 
shall  give  notice  by  pleadings  or  other  reasonable  written  notice.  The  court,  in 
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determining  foreign  law,  may  consider  any  relevant  material  or  source,  including 
testimony,  whether  or  not  submitted  by  a  party  or  admissible  under  the  Federal 
Rules  of  Evidence.  The  court's  determination  shall  be  treated  as  a  ruling  on  a 
question  of  law. 

Added  Feb.  28,  1966.  eff.  fury  1.  1966;  as  amended  Nov.  20,  1972,  and 
expressly  approved  by  P.L.  93-595,  eff.  July  1.  19" 5;  Mar.  2,  1987,  eff.  Aug.  1, 
1987.  ftuW^r    v/     p.ub*  „.  I 

Rule  45.     Subpoena  \  <~*   "*»     "*>     ^5^^'' 

(a)  Form;  Issuance. 

(1)  Every  subpoena  shall 

A    state  the  name  of  the  court  from  which  it  is  issued;  and 

(B)  state  the  title  of  the  action,  the  name  of  the  court  in  which  it  is 
pending,  and  its  civil  action  number;  and 

(C)  command  each  person  to  whom  it  is  directed  to  attend  and  give 
testimonv  or  to  produce  and  permit  inspection,  copying,  testing,  or  sampling 
of  designated  books,  documents,  electronically  stored  information,  or  tangible 
things  in  the  possession,  custody  or  control  of  that  person,  or  to  permit 
inspection  of  premises,  at  a  time  and  place  therein  specified;  and 

(D)  set  forth  the  text  of  subdivisions  (c)  and  (d)  of  this  rule. 

A  command  to  produce  evidence  or  to  permit  inspection,  copying,  testing, 
or  sampling  mav  be  joined  with  a  command  to  appear  at  trial  or  hearing  or  at 
deposition,  or  mav  be  issued  separately.  A  subpoena  may  specify  the  form  or 
forms  in  which  electronically  stored  information  is  to  be  produced. 

(2)  A  subpoena  must  issue  as  follows: 

(A)  for  attendance  at  a  trial  or  hearing,  in  the  name  of  the  court  for  the 
district  where  the  trial  or  hearing  is  to  be  held; 

(B)  for  attendance  at  a  deposition,  in  the  name  of  the  court  for  the  district 
where  the  deposition  is  to  be  taken,  stating  the  method  for  recording  the 
testimony;  and 

(C)  for  production,  inspection,  copying,  testing,  or  sampling,  if  separate 
from  a  subpoena  commanding  a  person's  attendance,  from  the  court  for  the 
district  where  the  production  or  inspection  is  to  be  made. 

(3)  The  clerk  shall  issue  a  subpoena,  signed  but  otherwise  in  blank,  to  a 
partv  requesting  it.  who  shall  complete  it  before  service.  An  attorney  as  officer  of 
the  court  mav  also  issue  and  sign  a  subpoena  on  behalf  of 

A  i  a  court  in  which  the  attorney  is  authorized  to  practice;  or 
(B)  a  court  for  a  district  in  which  a  deposition  or  production  is  compelled 

bv  the  subpoena,  if  the  deposition  or  production  pertains  to  an  action  pending 

in  a  court  in  which  the  attorney  is  authorized  to  practice. 
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(b)  Sen  ice. 

1  A  subpoena  may  be  served  by  am  person  who  is  not  a  party  and  is  not 
less  than  18  years  of  age.  Service  of  a  subpoena  upon  a  person  named  therein 
shall  be  made  by  delivering  a  copy  thereof  to  such  person  and,  if  the  person's 
attendance  is  commanded,  by  tendering  to  that  person  the  fees  for  one  davs 
attendance  and  the  mileage  allowed  by  law .  When  the  subpoena  is  issued  on 
behalf  of  the  United  States  or  an  officer  or  agency  thereof,  fees  and  mileage  need 
not  be  tendered.  Prior  notice  of  any  commanded  production  of  documents  and 
things  or  inspection  of  premises  before  trial  shall  be  served  on  each  part}'  in  the 
manner  prescribed  bv  Rule  5  b  . 

I  Subject  to  the  provisions  of  clause  (ii  I  of  subparagraph  c  ;  A  of  this 
rule,  a  subpoena  may  be  served  at  any  place  w  ithin  the  district  of  the  court  by 
which  it  is  issued,  or  at  anv  place  without  the  district  that  is  within  100  miles  of 
the  place  of  the  deposition,  hearing,  trial,  production,  inspection,  copving. 
testing,  or  sampling  specified  in  the  subpoena  or  at  anv  place  w  ithin  the  state 
where  a  state  statute  or  rule  of  court  permits  service  of  a  subpoena  issued  bv  a 
state  court  of  general  jurisdiction  sitting  in  the  place  of  the  deposition,  hearing, 
trial,  production,  inspection,  copving,  testing,  or  sampling  specified  in  the 
subpoena.  WTien  a  statute  of  the  United  States  provides  therefor,  the  court  upon 
proper  application  and  cause  shown  may  authorize  the  service  of  a  subpoena  at 
any  other  place.  A  subpoena  directed  to  a  witness  in  a  foreign  countrv  who  is  a 
national  or  resident  of  the  United  States  shall  issue  under  the  circumstances  and 
in  the  manner  and  be  served  as  provided  in  Title  28,  U.S.C.     1783 

"  Proof  of  service  when  necessary  shall  be  made  bv  filing  w  ith  the  clerk  of 
the  court  bv  which  the  subpoena  is  issued  a  statement  of  the  date  and  manner  of 
sen  ice  and  of  the  names  of  the  persons  sened,  certified  bv  the  person  who  made 
the  senice. 

(c)  Protection  of  Persons  Subject  to  Subpoenas. 

(1)  A  partv  or  an  attorney  responsible  for  the  issuance  and  senice  of  a 
subpoena  shall  take  reasonable  steps  to  avoid  imposing  undue  burden  or  expense 
on  a  person  subject  to  that  subpoena.  The  court  on  behalf  of  which  the  subpoena 
was  issued  shall  enforce  this  duty  and  impose  upon  the  party  or  attorney  in 
breach  of  this  duty  an  appropriate  sanction,  which  mav  include,  but  is  not 
limited  to,  lost  earnings  and  a  reasonable  attorneys  fee. 

(2)(A)  A  person  commanded  to  produce  and  permit  inspection,  copying, 
testing,  or  sampling  of  designated  electronically  stored  information,  books, 
papers,  documents  or  tangible  things,  or  inspection  of  premises  need  not  appear 
in  person  at  the  place  of  production  or  inspection  unless  commanded  to  appear 
for  deposition,  hearing  or  trial. 

(B)  Subject  to  paragraph  (d)(2)  of  this  rule,  a  person  commanded  to 
produce  and  permit  inspection,  copving.  testing,  or  sampling  mav.  within  14 
days  after  senice  of  the  subpoena  or  before  the  time  specified  for  compliance 
if  such  time  is  less  than  14  davs  after  senice.  sene  upon  the  party  or  attorney 
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designated  in  the  subpoena  written  objection  to  producing  any  or  all  of  the 
designated  materials  or  inspection  of  the  premises  —  or  to  producing 
electronically  stored  information  in  the  form  or  forms  requested.  If  objection 
is  made,  the  party  serving  the  subpoena  shall  not  be  entitled  to  inspect,  copv, 
test,  or  sample  the  materials  or  inspect  the  premises  except  pursuant  to  an 
order  of  the  court  by  which  the  subpoena  was  issued.  If  objection  has  been 
made,  the  partv  serving  the  subpoena  mav,  upon  notice  to  the  person 
commanded  to  produce,  move  at  any  time  for  an  order  to  compel  the 
production,  inspection,  copying,  testing,  or  sampling.  Such  an  order  to  compel 
shall  protect  any  person  who  is  not  a  partv  or  an  officer  of  a  party  from 
significant  expense  resulting  from  the  inspection,  copving,  testing,  or  sampling 
commanded. 

(3)(A)  On  timely  motion,  the  court  bv  which  a  subpoena  was  issued  shall 
quash  or  modifv  the  subpoena  if  it 

(i)  fails  to  allow  reasonable  time  for  compliance; 
(ii)  requires  a  person  who  is  not  a  partv  or  an  officer  of  a  partv  to  travel 
to  a  place  more  than  100  miles  from  the  place  where  that  person  resides,  is 
emploved  or  regularlv  transacts  business  in  person,  except  that,  subject  to 
the  provisions  of  clause  (c)(3)(B)(iii)  of  this  rule,  such  a  person  mav  in  order 
to  attend  trial  be  commanded  to  travel  from  any  such  place  within  the  state 
in  which  the  trial  is  held; 

(hi)  requires  disclosure  of  privileged  or  other  protected  matter  and  no 
exception  or  waiver  applies,  or 

(iv)  subjects  a  person  to  undue  burden. 
(B)  If  a  subpoena 

(i)  requires  disclosure  of  a  trade  secret  or  other  confidential  research, 
development,  or  commercial  information,  or 

(ii)  requires  disclosure  of  an  unretained  expert's  opinion  or  informa- 
tion not  describing  specific  events  or  occurrences  in  dispute  and  resulting 
from  the  expert's  study  made  not  at  the  request  of  any  party,  or 

(iii)  requires  a  person  who  is  not  a  party  or  an  officer  of  a  party  to  incur 
substantial  expense  to  travel  more  than  100  miles  to  attend  trial,  the  court 
mav,  to  protect  a  person  subject  to  or  affected  by  the  subpoena,  quash  or 
modifV  the  subpoena  or,  if  the  partv  in  whose  behalf  the  subpoena  is  issued 
shows  a  substantial  need  for  the  testimony  or  material  that  cannot  be 
otherwise  met  without  undue  hardship  and  assures  that  the  person  to  whom 
the  subpoena  is  addressed  will  be  reasonably  compensated,  the  court  may 
order  appearance  or  production  only  upon  specified  conditions. 

(d)  Duties  in  Responding  to  Subpoena. 

(1)(A)  A  person  responding  to  a  subpoena  to  produce  documents  shall 
produce  them  as  thev  are  kept  in  the  usual  course  of  business  or  shall  organize 
and  label  them  to  correspond  with  the  categories  in  the  demand. 
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(B)  If  a  subpoena  does  not  specify  the  form  or  forms  for  producing 
electronically  stored  information,  a  person  responding  to  a  subpoena  must 
produce  the  information  in  a  form  or  forms  in  which  the  person  ordinarily 
maintains  it  or  in  a  form  or  forms  that  are  reasonably  usable. 

(C)  A  person  responding  to  a  subpoena  need  not  produce  the  same 
electronically  stored  information  in  more  than  one  form. 

(D)  A  person  responding  to  a  subpoena  need  not  provide  discovery  of 
electronically  stored  information  from  sources  that  the  person  identifies  as  not 
reasonably  accessible  because  of  undue  burden  or  cost.  On  motion  to  compel 
discovery  or  to  quash,  the  person  from  whom  discovery  is  sought  must  show  that 
the  information  sought  is  not  reasonably  accessible  because  of  undue  burden  or 
cost.  If  that  showing  is  made,  the  court  may  nonetheless  order  discover)-  from 
such  sources  if  the  requesting  parly  shows  good  cause,  considering  the  limitations 
of  Rule  26(b)(2)(C).  The  court  may  specif}'  conditions  for  the  discover}-. 

(2)(A)  When  information  subject  to  a  subpoena  is  withheld  on  a  claim  that 
it  is  privileged  or  subject  to  protection  as  trial-preparation  materials,  the  claim 
shall  be  made  expressly  and  shall  be  supported  bv  a  description  of  the  nature  of 
the  documents,  communications,  or  things  not  produced  that  is  sufficient  to 
enable  the  demanding  party  to  contest  the  claim. 

(B)  If  information  is  produced  in  response  to  a  subpoena  that  is  subject  to  a 
claim  of  privilege  or  of  protection  as  trial-preparation  material,  the  person 
making  the  claim  may  notify  any  party  that  received  the  information  of  the  claim 
and  the  basis  for  it.  After  being  notified,  a  parly  must  promptly  return,  sequester, 
or  destroy  the  specified  information  and  any  copies  it  has  and  may  not  use  or 
disclose  the  information  until  the  claim  is  resolved.  A  receiving  part}'  mav 
promptly  present  the  information  to  the  court  under  seal  for  a  determination  of 
the  claim.  If  the  receiving  party  disclosed  the  information  before  being  notified, 
it  must  take  reasonable  steps  to  retrieve  it.  The  person  who  produced  the 
information  must  preserve  the  information  until  the  claim  is  resolved. 

(e)  Contempt.  Failure  bv  any  person  without  adequate  excuse  to  obey  a 
subpoena  served  upon  that  person  may  be  deemed  a  contempt  of  the  court  from 
which  the  subpoena  issued.  An  adequate  cause  for  failure  to  obey  exists  when  a 
subpoena  purports  to  require  a  nonparty  to  attend  or  produce  at  a  place  not 
within  the  limits  provided  by  clause  (ii)  of  subparagraph  (c)(3)(A). 

As  amended  Dec.  27,  1946,  eff.  Mar.  19,  1948;  Dec.  29,  1948,  eff.  Oct.  20, 
1949;  Mar.  30,  1970,  eff.  July  1,  1970;  Apr.  29,  1980,  eff.  Aug.  1,  1980;  Apr.  29, 
1985,  eff.  Aug.  1,  1985;  Mar.  2,  1987,  eff.  Aug.  1,  1987;  Apr.  30,  1991,  eff.  Dec.  1, 
1991.  Apr.  25,  2005,  eff.  Dec.  1,  2005;  Apr.  12,  2006;  eff.  Dec.  1,  2006. 

Advisory  Committee  Notes,  1991  Amendments 

Purposes  of  Revision.  The  purposes  of  this  revision  are  ( 1 )  to  clarify  and  enlarge  the 
protections   afforded   persons   who   are   required   to   assist  the   court  by  giving 
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information  or  evidence:  1 2  >  to  facilitate  access  outside  the  deposition  procedure 
provided  by  Rule  30  to  documents  and  other  information  in  the  possession  of 
persons  who  are  not  parties;  3  i  to  facilitate  service  of  subpoenas  for  depositions  or 
productions  of  evidence  at  places  distant  from  the  district  in  which  aa  action  is 
proceeding;  (4)  to  enable  the  court  to  compel  a  witness  found  within  the  state 
in  which  the  court  sits  to  attend  trial;  ( 5  >  to  clarify  the  organizations  of  the  text  of 
the  rule.  .  .  . 

Paragraph  (a)(3)  authorizes  attorneys  in  distant  districts  to  serve  as  officers 
authorized  to  issue  commands  in  the  name  of  the  court.  Am  attornev  permitted  to 
represent  a  client  in  a  federal  court,  even  one  admitted  pro  haec  vice,  has  the  same 
authority  as  a  clerk  to  issue  a  subpoena  from  anv  federal  court  for  the  district  in 
which  the  subpoena  is  served  and  enforced.  In  authorizing  attorneys  to  issue 
subpoenas  from  distant  courts,  the  amended  rule  effectively  authorizes  service  of  a 
subpoena  an\A\here  in  the  United  States  bv  an  attornev  representing  anv  parti'. 
This  change  is  intended  to  ease  the  administrative  burdens  of  inter-district  law 
practice.  The  former  rule  resulted  in  delav  and  expense  caused  bv  the  need  to 
secure  forms  from  clerks'  offices  some  distance  from  the  place  at  which  the  action 
proceeds.  This  change  does  not  enlarge  the  burden  on  the  witness.  .  .  . 

[T]he  revised  rule  [also]  authorizes  the  issuance  of  a  subpoena  to  compel  the 
inspection  of  premises  in  the  possession  of  a  non-party.  Rule  34  has  authorized 
such  inspections  of  premises  in  the  possession  of  a  parti  as  discovery  compelled 
under  Rule  3",  but  prior  practice  required  an  independent  proceeding  to  secure 
such  relief  ancillary  to  the  federal  proceeding  when  the  premises  were  not  in  the 
possession  of  a  parti .  Practice  in  some  states  has  long  authorized  such  use  of  a 
subpoena  for  this  purpose  without  apparent  adverse  consequence.  .  .  . 

Subparagraph  (c)  3  A  identifies  those  circumstances  in  which  a  subpoena 
must  be  quashed  or  modified.  It  restates  the  former  provisions  with  respect  to  the 
limits  of  mandatory  travel  that  are  set  forth  in  the  former  paragraphs  (d)(2)  and  e 
(1),  with  one  important  change.  Under  the  revised  rule,  a  federal  court  can  compel 
a  witness  to  come  from  anv  place  in  the  state  to  attend  trial,  whether  or  not  the 
local  state  law  so  provides.  This  extension  is  subject  to  the  qualification  provided  in 
the  next  paragraph,  which  authorizes  the  court  to  condition  enforcement  of  a 
subpoena  compelling  a  non-parti  witness  to  bear  substantial  expense  to  attend  trial. 
The  traveling  non-parti  witness  may  be  entitled  to  reasonable  compensation  for  the 
time  and  effort  entailed.  .  .  . 

Subdivision  (c).  .  .  . 

A  non-parti  required  to  produce  documents  or  materials  is  protected  against 
significant  expense  resulting  from  involuntary  assistance  to  the  court.  This 
provision  applies,  for  example,  to  a  non-parti'  required  to  provide  a  list  of  class 
members.  The  court  is  not  required  to  fix  the  costs  in  advance  of  production, 
although  this  will  often  be  the  most  satisfactory  accommodation  to  protect  the  parti- 
seeking  discovery  from  excessive  costs.  In  some  instances,  it  may  be  preferable  to 
leave  uncertain  costs  to  be  determined  after  the  materials  have  been  produced, 
provided  that  the  risk  of  uncertainty  is  fully  disclosed  to  the  discovering  party.  See, 
e.g.,  United  States  v.  Columbia  Broadcasting  Svstems,  Inc.,  666  F.Zd  364  9th 
Cir.1953).  ... 
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Clause  (c)(3)(B)(ii)  provides  appropriate  protection  for  the  intellectual 
property  of  the  non-part)'  witness;  it  does  not  apply  to  the  expert  retained  by  the 
party,  whose  information  is  subject  to  the  provisions  of  Rule  26(b)(4).  A  growing 
problem  has  been  the  use  of  subpoenas  to  compel  the  giving  of  evidence  and 
information  by  unretained  experts.  Experts  are  not  exempt  from  the  dutv  to  give 
evidence,  even  if  they  cannot  be  compelled  to  prepare  themselves  to  give  effective 
testimony,  e.g.,  Carter-Wallace,  Inc.  v.  Otte,  474  F.2d  529  (2d  Cir.  1972),  but 
compulsion  to  give  evidence  may  threaten  the  intellectual  property  of  experts 
denied  the  opportunity  to  bargain  for  the  value  of  their  [expertise]  .  .  .  Arguablv  the 
compulsion  to  testify  can  be  regarded  as  a  "taking"  of  intellectual  propertv.  The 
rule  establishes  the  right  of  such  persons  to  withhold  their  expertise,  at  least  unless 
the  party  seeking  it  makes  the  kind  of  showing  required  for  a  conditional  denial  of  a 
motion  to  quash  as  provided  in  the  final  sentence  of  subparagraph  (c)(3)(B);  that 
requirement  is  the  same  as  that  necessary  to  secure  work  product  under  rule  26(b) 
i  3 1  and  gives  assurance  of  reasonable  compensation.  The  Rule  thus  approves  the 
accommodation  of  competing  interests  exemplified  in  United  States  v.  Columbia 
Broadcasting  Systems,  Inc.,  666  F.2d  364  (9th  Cir.  1982).  See  also  Wright  v.  Jeep 
Corporation,  547  F.  Supp.  871  (E.D.  Mich.  1982).  .  .  . 

Subdivision  (e).  .  .  . 

"Adequate  cause"  for  a  failure  to  obey  a  subpoena  remains  undefined.  In  at  least 
some  circumstances,  a  non-party  might  be  guilts  of  contempt  for  refusing  to  obev  a 
subpoena  even  though  the  subpoena  manifestly  overreaches  the  appropriate  limits  of 
the  subpoena  power.  E.g.,  Walker  v.  City  of  Birmingham,  388  U.S.  307  ( 1967).  But, 
because  the  command  of  the  subpoena  is  not  in  fact  one  uttered  by  a  judicial  officer, 
contempt  should  be  very  sparingly  applied  when  the  non-part}'  witness  has  been 
overborne  by  a  part}'  or  attorney.  The  language  added  to  subdivision  (f )  is  intended  to 
assure  that  result  where  a  non-party  has  been  commanded,  on  the  signature  of  an 
attornev,  to  travel  greater  distances  than  can  be  compelled  pursuant  to  this  rule. 

2006  AMENDMENTS 

Rule  45  is  amended  to  conform  the  provisions  for  subpoenas  to  changes  in  other 
discover)'  rules,  largely  related  to  discover)'  of  electronically  stored  information.  .  .  . 
As  with  discover)'  of  electronicallv  stored  information  from  parties,  complying 
with  a  subpoena  for  such  information  may  impose  burdens  on  the  responding 
person.  Rule  45(c)  provides  protection  against  undue  impositions  on  nonparties. 
For  example,  Rule  45(c)(1)  directs  that  a  part)'  serving  a  subpoena  "shall  take 
reasonable  steps  to  avoid  imposing  undue  burden  or  expense  on  a  person  subject  to 
the  subpoena,"  and  Rule  45(c)(2)(B)  permits  the  person  served  with  the  subpoena 
to  object  to  it  and  directs  that  an  order  requiring  compliance  "shall  protect  a  person 
who  is  neither  a  part)'  nor  a  party's  officer  from  significant  expense  resulting  from" 
compliance.  Rule  45(d)(1)(D)  is  added  to  provide  that  the  responding  person  need 
not  provide  discover)'  of  electronically  stored  information  from  sources  the  part) 
identifies  as  not  reasonably  accessible,  unless  the  court  orders  such  discover)  for 
good  cause,  considering  the  limitations  of  Rule  26(b)(2)(C),  on  terms  that  protect  a 
nonparty  against  significant  expense.  A  parallel  provision  is  added  to  Rule  26(b)(2). 
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Rule  45(a)(  1  )(B)  is  also  amended,  as  is  Rule  34(a),  to  provide  that  a  subpoena 
is  available  to  permit  testing  and  sampling  as  well  as  inspection  and  copying.  As  in 
Rule  34,  this  change  recognizes  that  on  occasion  the  opportunity  to  perform  testing 
or  sampling  may  be  important,  both  for  documents  and  for  electronically  stored 
information.  Because  testing  or  sampling  may  present  particular  issues  of  burden  or 
intrusion  for  the  person  served  with  the  subpoena,  however,  the  protective 
provisions  of  Rule  45(c)  should  be  enforced  with  vigilance  when  such  demands  are 
made.  .  .  . 


Rule  46.     Exceptions  Unnecessary 

Formal  exceptions  to  rulings  or  orders  of  the  court  are  unnecessary;  but  for 
all  purposes  for  which  an  exception  has  heretofore  been  necessary-  it  is  sufficient 
that  a  party-,  at  the  time  the  ruling  or  order  of  the  court  is  made  or  sought,  makes 
known  to  the  court  the  action  which  the  party-  desires  the  court  to  take  or  the 
party's  objection  to  the  action  of  the  court  and  the  grounds  therefor;  and,  if  a 
parts'  has  no  opportunity  to  object  to  a  ruling  or  order  at  the  time  it  is  made,  the 
absence  of  an  objection  does  not  thereafter  prejudice  the  party. 

As  amended  Mar.  2,  1987,  eff.  Aug.  1,  1987. 


Rule  47.     Selection  of  Jurors 

(a)  Examination  of  Jurors.  The  court  may  permit  the  parties  or  their 
attorneys  to  conduct  the  examination  of  prospective  jurors  or  may  itself  conduct 
the  examination.  In  the  latter  event,  the  court  shall  permit  the  parties  or  their 
attorneys  to  supplement  the  examination  by  such  further  inquiry  as  it  deems 
proper  or  shall  itself  submit  to  the  prospective  jurors  such  additional  questions  of 
the  parties  or  their  attorneys  as  it  deems  proper. 

(b)  Peremptory  Challenges.  The  court  shall  allow  the  number  of 
peremptory  challenges  provided  by  28  U.S.C.  $1870. 

(c)  Excuse.  The  court  may  for  good  cause  excuse  a  juror  from  service  during 
trial  or  deliberation. 

As  amended  Feb.  28,  1966,  eff.  July  1,  1966;  Apr.  30,  1991,  eff.  Dec.  1,  1991. 


Rule  48.     Number  of  Jurors  —  Participation  in  Verdict 

The  court  shall  seat  a  jury  of  not  fewer  than  six  and  not  more  than  twelve 
members  and  all  jurors  shall  participate  in  the  verdict  unless  excused  from 
service  bv  the   court  pursuant  to   Rule  47(c).   Unless  the  parties  otherwise 
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stipulate,  (1)  the  verdict  shall  be  unanimous  and  (2)  no  verdict  shall  be  taken 
from  a  jury  reduced  in  size  to  fewer  than  six  members. 
As  amended  Apr.  30,  1991,  eff.  Dec.  1,  1991. 

Advisory  Committee  Notes,  1991  Amendments 

It  appears  that  the  minimum  size  of  a  jury  consistent  with  the  Seventh  Amendment 
is  six.  Cf.  Ballew  v.  Georgia,  435  U.S.  223  (1978)  (holding  that  a  conviction  based 
on  a  jury  of  less  than  six  is  a  denial  of  due  process  of  law).  If  the  parties  agree  to  trial 
before  a  smaller  jury,  a  verdict  can  be  taken,  but  the  parties  should  not  other  than 
in  exceptional  circumstances  be  encouraged  to  waive  the  right  to  a  jury  of  six,  not 
only  because  of  the  constitutional  stature  of  the  right,  but  also  because  smaller 
juries  are  more  erratic  and  less  effective  in  serving  to  distribute  responsibility  for  the 
exercise  of  judicial  power. 

Because  the  institution  of  the  alternate  juror  has  been  abolished  by  the 
proposed  revision  of  Rule  47,  it  will  ordinarily  be  prudent  and  necessary,  in  order 
to  provide  for  sickness  or  disability  among  jurors,  to  seat  more  than  six  jurors.  The 
use  of  jurors  in  excess  of  six  increases  the  representativeness  of  the  jury  and  harms 
no  interest  of  a  party.  Rav  v.  Parkside  Surgery  Center,  13  F.R.  Sen'.  585  (6th  cir. 
1989). 

If  the  court  takes  the  precaution  of  seating  a  jury  larger  than  six,  an  illness 
occurring  during  the  deliberation  period  will  not  result  in  a  mistrial,  as  it  did 
formerly,  because  all  seated  jurors  will  participate  in  the  verdict  and  a  sufficient 
number  will  remain  to  render  a  unanimous  verdict  of  six  or  more. 

In  exceptional  circumstances,  as  where  a  jury  suffers  depletions  during  trial 
and  deliberations  that  are  greater  than  can  reasonably  be  expected,  the  parties  may 
agree  to  be  bound  by  a  verdict  rendered  by  fewer  than  six  jurors.  The  court  should 
not,  however,  rely  upon  the  availability  of  such  an  agreement,  for  the  use  of  juries 
smaller  than  six  is  problematic  for  reasons  fully  explained  in  Ballew  v.  Georgia, 
supra. 


Rule  49.     Special  Verdicts  and  Interrogatories 

(a)  Special  Verdicts.  The  court  may  require  a  jury  to  return  only  a  special 
verdict  in  the  form  of  a  special  written  finding  upon  each  issue  of  fact.  In  that 
event  the  court  may  submit  to  the  jury  written  questions  susceptible  of 
categorical  or  other  brief  answer  or  may  submit  written  forms  of  the  several 
special  findings  which  might  properly  be  made  under  the  pleadings  and 
evidence;  or  it  may  use  such  other  method  of  submitting  the  issues  and  requiring 
the  written  findings  thereon  as  it  deems  most  appropriate.  The  court  shall  give  to 
the  jury  such  explanation  and  instruction  concerning  the  matter  thus  submitted 
as  may  be  necessary  to  enable  the  jury  to  make  its  findings  upon  each  issue.  If  in 
so  doing  the  court  omits  any  issue  of  fact  raised  bv  the  pleadings  or  by  the 
evidence,  each  party  waives  the  right  to  a  trial  by  jury  of  the  issue  so  omitted 
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unless  before  the  jury  retires  the  partv  demands  its  submission  to  the  jurv.  As  to 
an  issue  omitted  without  such  demand  the  court  may  make  a  finding;  or.  if  it  fails 
to  do  so,  it  shall  be  deemed  to  have  made  a  finding  in  accord  with  the  judgment 
on  the  special  verdict. 

(b)  General  Verdict  Accompanied  bv  .Answer  to  Interrogatories.  The  court 
mav  submit  to  the  jury,  together  with  appropriate  forms  for  a  general  verdict, 
written  interrogatories  upon  one  or  more  issues  of  fact  the  decision  of  which  is 
necessary  to  a  verdict.  The  court  shall  give  such  explanation  or  instruction  as 
may  be  necessary  to  enable  the  jury  both  to  make  answers  to  the  interrogatories 
and  to  render  a  general  verdict,  and  the  court  shall  direct  the  jury  both  to  make 
written  answers  and  to  render  a  general  verdict.  \\  nen  the  general  verdict  and 
the  answers  are  harmonious,  the  appropriate  judgment  upon  the  verdict  and 
answers  shall  be  entered  pursuant  to  Rule  58.  When  the  answers  are  consistent 
with  each  other  but  one  or  more  is  inconsistent  with  the  general  verdict, 
judgment  mav  be  entered  pursuant  to  Rule  58  in  accordance  with  the  answers, 
notwithstanding  the  general  verdict,  or  the  court  mav  return  the  jury  for  further 
consideration  of  its  answers  and  verdict  or  mav  order  a  new  trial.  \\  nen  the 
answers  are  inconsistent  with  each  other  and  one  or  more  is  likewise  inconsistent 
with  the  general  verdict,  judgment  shall  not  be  entered,  but  the  court  shall  return 
the  jurv  for  further  consideration  of  its  answers  and  verdict  or  shall  order  a  new 
trial. 

As  amended  Jan.  21.  1963,  eff.  July  1.  1963;  Mar.  2.  19S".  eft.  Aug.  1.  1987. 

Rule  50.     Judgment  as  a  Matter  of_Law  in  Jury  Trials;  Alternative  J^ 
Motion  for  New  Trial;  Conditional  Rulings 

Ui  <TCU) 

(a)  Judgment  as  a  Matter  of  Law.  5^«^^    ^  v      J 

(1)  In  General.  If  a  partv  has  been  fullv  heard  on  an  issue  during  a  jurv  trial 
and  the  court  finds  that  a  reasonable  jurv  would  not  have  a  legally  sufficient 
evidentiary  basis  to  find  for  the  partv  on  that  issue,  the  court  may: 

A   resolve  the  issue  against  the  part)-;  and 

B  grant  a  motion  for  judgment  as  a  matter  of  law  against  the  party  on  a 
claim  or  defense  that,  under  the  controlling  law,  can  be  maintained  or 
defeated  only  with  a  favorable  finding  on  that  issue. 

(2)  Motion.  A  motion  for  judgment  as  a  matter  of  law  may  be  made  at  any 
time  before  the  case  is  submitted  to  the  jury.  The  motion  must  specify  the 
judgment  sought  and  the  law  and  facts  that  entitle  the  movant  to  the  judgment. 

(b)  Renewing  Motion  for  Judgment  After  Trial;  Alternative  Motion  for^L^ 
New  Trial.  If  the  court  does  not  grant  a  motion  for  a  judgment  as  a  matter  of  law' 
made  under  subdivision  (ai,  the  court  is  considered  to  have  submitted  the  action 

129 


Rule  50  Federal  Rules  of  Civil  Procedure 

QP  to  the  jury  subject  to  the  court's  later  deciding  the  legal  questions  raised  bv  the 
motion.  The  movant  may  renew  its  request  for  judgment  as  a  matter  of  law  bv 
filing  a  motion  no  later  than  10  days  after  entrv  of  judgment  or  —  if  the  motion 
addresses  a  jurv  issue  not  decided  bv  a  verdict  —  no  later  than  10  davs  after  the 
jury  was  discharged.  The  movant  mav  alternatively  request  a  new  trial  or  join  a 
motion  for  a  new  trial  under  Rule  59.  In  ruling  on  a  renewed  motion,  the 
court  may: 

( 1 )  if  a  verdict  was  returned: 

(A)  allow  the  judgment  to  stand, 

(B)  order  a  new  trial,  or 

(C)  direct  entry  of  judgment  as  a  matter  of  law;  or 

(2)  if  no  verdict  was  returned: 

(A)  order  a  new  trial,  or 

(B)  direct  entry  of  judgment  as  a  matter  of  law. 

(c)  Granting  Renewed  Motion  for  Judgment  as  a  Matter  of  Law; 
Conditional  Rulings;  New  Trial  Motion. 

( 1 )  If  the  renewed  motion  for  judgment  as  a  matter  of  law  is  granted,  the 
court  shall  also  rule  on  the  motion  for  a  new  trial,  if  any,  bv  determining 
whether  it  should  be  granted  if  the  judgment  is  thereafter  vacated  or  reversed, 
and  shall  specify  the  grounds  for  granting  or  denying  the  motion  for  the  new 
trial.  If  the  motion  for  a  new  trial  is  thus  conditionally  granted,  the  order  thereon 
does  not  affect  the  finality  of  the  judgment.  In  case  the  motion  for  a  new  trial 
has  been  conditionally  granted  and  the  judgment  is  reversed  on  appeal,  the  new 
trial  shall  proceed  unless  the  appellate  court  has  otherwise  ordered.  In  case  the 
motion  for  a  new  trial  has  been  conditionally  denied,  the  appellee  on  appeal 
may  assert  error  in  that  denial;  and  if  the  judgment  is  reversed  on  appeal, 
subsequent  proceedings  shall  be  in  accordance  with  the  order  of  the  appellate 
court. 

(2)  Any  motion  for  a  new  trial  under  Rule  59  bv  a  partv  against  whom 
judgment  as  a  matter  of  law  is  rendered  shall  be  filed  no  later  than  10  days  after 
entry  of  the  judgment. 

(d)  Same:  Denial  of  Motion  for  Judgment  as  a  Matter  of  Law.  If  the 

motion  for  judgment  as  a  matter  of  law  is  denied,  the  parts'  who  prevailed  on  that 
motion  may,  as  appellee,  assert  grounds  entitling  the  parly  to  a  new  trial  in  the 
event  the  appellate  court  concludes  that  the  trial  court  erred  in  denying  the 
motion  for  judgment.  If  the  appellate  court  reverses  the  judgment,  nothing  in 
this  rule  precludes  it  from  determining  that  the  appellee  is  entitled  to  a  new  trial, 
or  from  directing  the  trial  court  to  determine  whether  a  new  trial  shall  be 
granted. 

As  amended  Jan.  21,  1963,  eff.  July  1,  1963;  Mar.  2.  198",  eff.  Aug.  1,  1987; 
Apr.  30,  1991,  eff.  Dec.  1,  1991;  Apr.  22.  1993,  eff.  Dec.  1,  1993;  Apr.  2",  1995, 
eff.  Dec.  1,  1995;  Apr.  12.  2006.  eff.  Dec.  1,  2006. 


no 


Federal  Rules  of  Civil  Procedure  Rule  50 

Adusory  Committee  Notes,  1963,  1991,  and  Amendments 
1963  amendments  . . . 

Subdivision  (c)  deals  with  the  situation  where  a  parts  joins  a  motion  for  a 
new  trial  with  his  motion  for  judgment  n.o.v.,  or  prays  for  a  new  trial  in  the 
alternative,  and  the  motion  for  judgment  n.o.v.  is  granted.  The  procedure  to  be 
followed  in  making  rulings  on  the  motion  for  the  new  trial,  and  the  consequences 
of  the  rulings  thereon,  were  partlv  set  out  in  Montgomerv  Ward  &*  Co.  v.  Duncan, 
311  U.S.  243,  253  (1940),  and  have  been  further  elaborated  in  later  cases.  .  .  . 
However,  courts  as  well  as  counsel  have  often  misunderstood  the  procedure,  and  it 
will  be  helpful  to  summarize  the  proper  practice  in  the  text  of  the  rule.  The 
amendments  do  not  alter  the  effects  of  a  jury-  verdict  or  the  scope  of  appellate 
review. 

In  the  situation  mentioned,  subdivision  (c)(1)  requires  that  the  court  make  a 
"conditional"  ruling  on  the  new-trial  motion,  i.e.,  a  ruling  which  goes  on  the 
assumption  that  the  motion  for  judgment  n.o.v.  was  erroneously  granted  and  will  be 
reversed  or  vacated;  and  the  court  is  required  to  state  its  grounds  for  the  conditional 
ruling.  Subdivision  (c)(1)  then  spells  out  the  consequences  of  a  reversal  of  the 
judgment  in  the  light  of  the  conditional  ruling  on  the  new-trial  motion. 

If  the  motion  for  new  trial  has  been  conditionally  granted,  and  the  judgment 
is  reversed,  "the  new  trial  shall  proceed  unless  the  appellate  court  has  otherwise 
ordered."  The  partv  against  whom  the  judgment  n.o.v.  was  entered  below  may,  as 
appellant,  besides  seeking  to  overthrow  that  judgment,  also  attack  the  conditional 
grant  of  the  new  trial.  And  the  appellate  court,  if  it  reverses  the  judgment  n.o.v., 
mav  in  an  appropriate  case  also  reverse  the  conditional  grant  of  the  new  trial  and 
direct  that  judgment  be  entered  on  the  verdict.  .  .  . 

If  the  motion  for  a  new  trial  has  been  conditionally  denied,  and  the  judgment 
is  reversed,  "subsequent  proceedings  shall  be  in  accordance  with  the  order  of  the 
appellate  court."  The  parts  in  whose  favor  judgment  n.o.v.  was  entered  below  may, 
as  appellee,  besides  seeking  to  uphold  that  judgment,  also  urge  on  the  appellate 
court  that  the  trial  court  committed  error  in  conditionally  denying  the  new  trial. 
The  appellee  mav  assert  this  error  in  his  brief,  without  taking  a  cross-appeal.  ...  If 
the  appellate  court  concludes  that  the  judgment  cannot  stand,  but  accepts  the 
appellee's  contention  that  there  was  error  in  the  conditional  denial  of  the  new  trial, 
it  may  order  a  new  trial  in  lieu  of  directing  the  entry  of  judgment  upon  the  verdict. 

Subdivision  (c)(2),  which  also  deals  with  the  situation  where  the  trial  court 
has  granted  the  motion  for  judgment  n.o.v..  states  that  the  verdict-winner  may 
apply  to  the  trial  court  for  a  new  trial  pursuant  to  Rule  59  after  the  judgment  n.o.v. 
has  been  entered  against  him.  In  arguing  to  the  trial  court  in  opposition  to  the 
motion  for  judgment  n.o.v.,  the  verdict-winner  may,  and  often  will,  contend  that 
he  is  entitled,  at  the  least,  to  a  new  trial,  and  the  court  has  a  range  of  discretion  to 
grant  a  new  trial  or  (where  plaintiff  won  the  verdict)  to  order  a  dismissal  of  the 
action  without  prejudice  instead  of  granting  judgment  n.o.v.  .  .  . 

Subdivision  (d)  deals  with  the  situation  where  judgment  has  been  entered  on 
the  jury  verdict,  the  motion  for  judgment  n.o.v.  and  any  motion  for  a  new  trial 
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having  been  denied  by  the  trial  court.  The  verdict-winner,  as  appellee,  besides 
seeking  to  uphold  the  judgment,  may  urge  upon  the  appellate  court  that  in  case  the 
trial  court  is  found  to  have  erred  in  entering  judgment  on  the  verdict,  there  are 
grounds  for  granting  him  a  new  trial  instead  of  directing  the  entrv  of  judgment  for 
his  opponent.  In  appropriate  cases  the  appellate  court  is  not  precluded  from  itself 
directing  that  a  new  trial  be  had.  .  .  . 

1991  AMENDMENTS 

Subdivision  (a).  .  .  . 

If  a  motion  is  denominated  a  motion  for  directed  verdict  or  for  judgment 
notwithstanding  the  verdict,  the  partv's  error  is  merelv  formal.  Such  a  motion 
should  be  treated  as  a  motion  for  judgment  as  a  matter  of  law  in  accordance  with 
this  rule. 

Paragraph  (a)(1)  articulates  the  standard  for  the  granting  of  a  motion  for 
judgment  as  a  matter  of  law.  It  effects  no  change  in  the  existing  standard.  That 
existing  standard  was  not  expressed  in  the  former  rule,  but  was  articulated  in  long- 
standing case  law.  See  generally  Cooper,  Directions  for  Directed  Verdicts:  A 
Compass  for  Federal  Courts,  55  Minn.  L.  Rev.  903  ( 19"1 ).  The  expressed  standard 
makes  clear  that  action  taken  under  the  rule  is  a  performance  of  the  court's  dutv  to 
assure  enforcement  of  the  controlling  law  and  is  not  an  intrusion  on  anv 
responsibility  for  factual  determinations  conferred  on  the  jurv  bv  the  Seventh 
Amendment  or  anv  other  provision  of  federal  law.  Because  this  standard  is  also 
used  as  a  reference  point  for  entry  of  summarv  judgment  under  56(ai,  it  serves  to 
link  the  two  related  provisions.  .  .  . 

The  second  sentence  of  paragraph  (a)(2)  does  impose  a  requirement  that  the 
moving  partv  articulate  the  basis  on  which  a  judgment  as  a  matter  of  law  might  be 
rendered.  The  articulation  is  necessarv  to  achieve  the  purpose  of  the  requirement 
that  the  motion  be  made  before  the  case  is  submitted  to  the  jurv,  so  that  the 
responding  party  mav  seek  to  correct  any  overlooked  deficiencies  in  the  proof. 

2006  AMENDMENTS 

The  language  of  Rule  50(a)  has  been  amended  as  part  of  the  general  restvling  of 
the  Civil  Rules  to  make  them  more  easilv  understood  and  to  make  style  and 
terminology  consistent  throughout  the  rules.  These  changes  are  intended  to  be 
stvlistic  only. 

Rule  50(b)  is  amended  to  permit  renewal  of  anv  Rule  50(ai  motion  for 
judgment  as  a  matter  of  law,  deleting  the  requirement  that  a  motion  be  made  at  the 
close  of  all  the  evidence.  Because  the  Rule  50(b)  motion  is  onlv  a  renewal  of  the 
preverdict  motion,  it  can  be  granted  onlv  on  grounds  advanced  in  the  preverdict 
motion.  The  earlier  motion  informs  the  opposing  partv  of  the  challenge  to  the 
sufficiency  of  the  evidence  and  affords  a  clear  opportunity  to  provide  additional 
evidence  that  mav  be  available.  The  earlier  motion  also  alerts  the  court  to  the 
opportunity  to  simplify  the  trial  bv  resolving  some  issues,  or  even  all  issues,  without 
submission  to  the  jury.  This  fulfillment  of  the  functional  needs  that  underlie 
present  Rule  50(b)  also  satisfies  the  Seventh  Amendment.  Automatic  reservation  of 
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the  legal  questions  raised  by  the  motion  conforms  to  the  decision  in  Baltimore  & 
Carolina  Line  v.  Redman,  297  U.S.  654  (1935).  .  .  . 

Finally,  an  explicit  time  limit  is  added  for  making  a  posttrial  motion  when  the 
trial  ends  without  a  verdict  or  with  a  verdict  that  does  not  dispose  of  all  issues 
suitable  for  resolution  by  verdict.  The  motion  must  be  made  no  later  than  10  days 
after  the  jury  was  discharged. 


Rule  51.     Instructions  to  Jurv;  Objections;  Preserving  a 
Claim  of  Error 

(a)  Requests. 

(1)  A  part}'  may,  at  the  close  of  the  evidence  or  at  an  earlier  reasonable  time 
that  the  court  directs,  file  and  furnish  to  everv  other  partv  written  requests  that 
the  court  instruct  the  jury  on  the  law  as  set  forth  in  the  requests. 

(2)  After  the  close  of  the  evidence,  a  partv  mav: 

(A)  file  requests  for  instructions  on  issues  that  could  not  reasonably  have 
been  anticipated  at  an  earlier  time  for  requests  set  under  Rule  51(a)(1),  and 

(B)  with  the  court's  permission  file  untimely  requests  for  instructions  on 
anv  issue. 

(b)  Instructions.  The  court: 

( 1 )  must  inform  the  parties  of  its  proposed  instructions  and  proposed  action 
on  the  requests  before  instructing  the  jurv  and  before  final  jurv  arguments; 

(2)  must  give  the  parties  an  opportunity  to  object  on  the  record  and  out  of 
the  jury's  hearing  to  the  proposed  instructions  and  actions  on  requests  before  the 
instructions  and  arguments  are  delivered;  and 

(3)  may  instruct  the  jury  at  any  time  after  trial  begins  and  before  the  jury  is 
discharged. 

(c)  Objections. 

(1)  A  partv  who  objects  to  an  instruction  or  the  failure  to  give  an  instruction 
must  do  so  on  the  record,  stating  distinctly  the  matter  objected  to  and  the 
grounds  of  the  objection. 

(2)  An  objection  is  timely  if: 

(A)  a  party  that  has  been  informed  of  an  instruction  or  action  on  a  request 
before  the  jury  is  instructed  and  before  final  jury  arguments,  as  provided 
by  Rule  51(b)(1),  objects  at  the  opportunity  for  objection  required  by  Rule 
51(b)(2);  or 

(B)  a  partv  that  has  not  been  informed  of  an  instruction  or  action  on  a 
request  before  the  time  for  objection  provided  under  Rule  51(b)(2)  objects 
promptly  after  learning  that  the  instruction  or  request  will  be,  or  has  been, 
given  or  refused. 
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(d)  Assigning  Error;  Plain  Error. 

(1)  A  party  may  assign  as  error: 

(A)  an  error  in  an  instruction  actually  given  if  that  party  made  a  proper 
objection  under  Rule  51(c),  or 

(B)  a  failure  to  give  an  instruction  if  that  party  made  a  proper  request 
under  Rule  51(a),  and  —  unless  the  court  made  a  definitive  ruling  on  the 
record  rejecting  the  request  —  also  made  a  proper  objection  under  Rule  51(c). 

f  2 1  A  court  may  consider  a  plain  error  in  the  instructions  affecting 
substantial  rights  that  has  not  been  preserved  as  required  bv  Rule  51(d)(1)(A) 
or(B). 

As  amended  Mar.  27,  2003,  eff.  Dec.  1,  2003. 


Rule  52.     Findings  by  the  Court;  Judgment  on  Partial  Findings 

(a)  Effect.  In  all  actions  tried  upon  the  facts  without  a  jury  or  with  an 
advisory  jury,  the  court  shall  find  the  facts  specially  and  state  separately  its 
conclusions  of  law  thereon,  and  judgment  shall  be  entered  pursuant  to  Rule  58; 
and  in  granting  or  refusing  interlocutor}-  injunctions  the  court  shall  similarly  set 
forth  the  findings  of  fact  and  conclusions  of  law  which  constitute  the  grounds  of 
its  action.  Requests  for  findings  are  not  necessary  for  purposes  of  review.  Findings 
of  fact,  whether  based  on  oral  or  documentary  evidence,  shall  not  be  set  aside 
unless  clearly  erroneous,  and  due  regard  shall  be  given  to  the  opportunity  of  the 
trial  court  to  judge  of  the  credibility  of  the  witnesses.  The  findings  of  a  master,  to 
the  extent  that  the  court  adopts  them,  shall  be  considered  as  the  findings  of  the 
court.  It  will  be  sufficient  if  the  findings  of  fact  and  conclusions  of  law  are  stated 
orallv  and  recorded  in  open  court  following  the  close  of  the  evidence  or  appear 
in  an  opinion  or  memorandum  of  decision  filed  bv  the  court.  Findings  of  fact 
and  conclusions  of  law  are  unnecessary  on  decisions  of  motions  under  Rules  12 
or  56  or  anv  other  motion  except  as  provided  in  subdivision  (c)  of  this  rule. 

(b)  Amendment.  On  a  party's  motion  filed  no  later  than  10  days  after  entry 
of  judgment,  the  court  may  amend  its  findings  —  or  make  additional 
findings  —  and  may  amend  the  judgment  accordingly.  The  motion  may 
accompany  a  motion  for  a  new  trial  under  Rule  59.  WTien  findings  of  fact  are 
made  in  actions  tried  without  a  jury,  the  sufficiency  of  the  evidence  supporting 
the  findings  may  be  later  questioned  whether  or  not  in  the  district  court  the  party 
raising  the  question  objected  to  the  findings,  moved  to  amend  them,  or  moved 
for  partial  findings. 

(c)  Judgment  on  Partial  Findings.  If  during  a  trial  without  a  jury  a  party 
has  been  fully  heard  on  an  issue  and  the  court  finds  against  the  party  on  that 
issue,  the  court  may  enter  judgment  as  a  matter  of  law  against  that  part)"  with 
respect  to   a   claim   or   defense   that   cannot   under  the   controlling   law   be 
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maintained  or  defeated  without  a  favorable  finding  on  that  issue,  or  the  court 
may  decline  to  render  any  judgment  until  the  close  of  all  the  evidence.  Such  a 
judgment  shall  be  supported  by  findings  of  fact  and  conclusions  of  law  as 
required  bv  subdivision  (a)  of  this  rule. 

As  amended  Dec.  27,  1946,  eff.  Mar.  19,  1948;  Jan.  21,  1963,  eff.  July  1. 
1963;  Apr.  28,  1983,  eff.  Aug.  1,  1983;  Apr.  29,  1985,  eff.  Aug.  1,  1985;  Apr.' 30, 
1991,  eff.  Dec.  1,  1991;  Apr.  22,  1993,  eff.  Dec.  1,  1993;  Apr.  27,  1995,  eff. 
Dec.  1,  1995. 


Advisory  Committee  Notes,  1983,  1985,  and  1991  Amendments 
1983  amendments 

Rule  52(a)  has  been  amended  to  revise  its  penultimate  sentence  to  provide 
explicitly  that  the  district  judge  mav  make  the  findings  of  fact  and  conclusions  of 
law  required  in  nonjury  cases  orallv.  Nothing  in  the  prior  text  of  the  rule  forbids 
this  practice,  which  is  widelv  utilized  bv  district  judges.  See  Christensen,  A  Modest 
Proposal  for  Immeasurable  Improvement,  64  A.B.A.J.  693  (1978).  The  objective  is 
to  lighten  the  burden  on  the  trial  court  in  preparing  findings  in  nonjurv  cases.  In 
addition,  the  amendment  should  reduce  the  number  of  published  district  court 
opinions  that  embrace  written  findings. 

1985  AMENDMENTS 

Rule  52(a)  has  been  amended  ( 1 )  to  avoid  continued  confusion  and  conflicts 
among  the  circuits  as  to  the  standard  of  appellate  review  of  findings  of  fact  by  the 
court,  (2)  to  eliminate  the  disparity  between  the  standard  of  review  as  literallv 
stated  in  Rule  52(a)  and  the  practice  of  some  courts  of  appeals,  and  (3)  to  promote 
nationwide  uniformity.  See  Note,  Rule  52(a):  Appellate  Review  of  Findings  of  Fact 
Based  on  Documentary  or  Undisputed  Evidence,  49  Va.  L.  Rev.  506,  536  (1963). 

Some  courts  of  appeal  have  stated  that  when  a  trial  court's  findings  do  not  rest 
on  demeanor  evidence  and  evaluation  of  a  witness'  credibility,  there  is  no  reason  to 
defer  to  the  trial  court's  findings  and  the  appellate  court  more  readily  can  find 
them  to  be  clearly  erroneous.  .  .  . 

The  principal  argument  advanced  in  favor  of  a  more  searching  appellate 
review  of  findings  bv  the  district  court  based  solely  on  documentary  evidence  is  that 
the  rationale  of  Rule  52(a)  does  not  apply  when  the  findings  do  not  rest  on  the  trial 
court's  assessment  of  credibility  of  the  witnesses  but  on  an  evaluation  of 
documentary  proof  and  the  drawing  of  inferences  from  it,  thus  eliminating  the 
need  for  anv  special  deference  to  the  trial  court's  findings.  These  considerations  are 
outweighed  by  the  public  interest  in  the  stability  and  judicial  economy  that  would 
be  promoted  bv  recognizing  that  the  trial  court,  not  the  appellate  tribunal,  should 
be  the  finder  of  the  facts.  To  permit  courts  of  appeals  to  share  more  actively  in  the 
fact-finding  function  would  tend  to  undermine  the  legitimacy  of  the  district  courts 
in  the  eyes  of  litigants,  multiply  appeals  by  encouraging  appellate  retrial  of  some 
factual  issues,  and  needlessly  reallocate  judicial  authority. 
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1991  AMENDMENTS 

Subdivision  (c)  is  added.  It  parallels  the  revised  Rule  50)(a),  but  is  applicable  to 
nonjury  trials.  It  authorizes  the  court  to  enter  judgment  at  any  time  that  it  can 
appropriately  make  a  dispositive  finding  of  fact  on  the  evidence.  .  .  . 

Judgment  entered  under  this  rule  differs  from  a  summary  judgment  under 
Rule  56  in  the  nature  of  the  evaluation  made  by  the  court.  A  judgment  on  partial 
findings  is  made  after  the  court  has  heard  all  the  evidence  bearing  on  the  crucial 
issue  of  fact,  and  the  finding  is  reversible  only  if  the  appellate  court  finds  it  to  be 
"clearly  erroneous."  A  summary  judgment,  in  contrast,  is  made  on  the  basis  of  facts 
established  on  account  of  the  absence  of  contrary  evidence  or  presumptions;  such 
establishments  of  fact  are  rulings  on  questions  of  law  as  provided  in  Rule  56(a)  and 
are  not  shielded  by  the  "clear  error"  standard  of  review. 


Rule  53.     Masters 

(a)  Appointment. 

( 1 )  Unless  a  statute  provides  otherwise,  a  court  may  appoint  a  master  only  to: 

(A)  perform  duties  consented  to  by  the  parties; 

(B)  hold  trial  proceedings  and  make  or  recommend  findings  of  fact  on 
issues  to  be  decided  by  the  court  without  a  jury  if  appointment  is  warranted  bv 
(i)  some  exceptional  condition,  or  (ii)  the  need  to  perform  an  accounting  or 
resolve  a  difficult  computation  of  damages;  or 

(C)  address  pretrial  and  post-trial  matters  that  cannot  be  addressed 
effectively  and  timelv  by  an  available  district  judge  or  magistrate  judge  of  the 
district. 

(2)  A  master  must  not  have  a  relationship  to  the  parties,  counsel,  action,  or 
court  that  would  require  disqualification  of  a  judge  under  28  U.S.C.  $455  unless 
the  parties  consent  with  the  court's  approval  to  appointment  of  a  particular 
person  after  disclosure  of  any  potential  grounds  for  disqualification. 

(3)  In  appointing  a  master,  the  court  must  consider  the  fairness  of  imposing 
the  likely  expenses  on  the  parties  and  must  protect  against  unreasonable  expense 
or  delay. 

(b)  Order  Appointing  Master. 

(J)  Notice.  The  court  must  give  the  parties  notice  and  an  opportunity  to  be 
heard  before  appointing  a  master.  A  part}  may  suggest  candidates  for 
appointment. 

(2)  Contents.  The  order  appointing  a  master  must  direct  the  master  to 
proceed  with  all  reasonable  diligence  and  must  state: 

(A)  the  master's  duties,  including  any  investigation  or  enforcement 
duties,  and  any  limits  on  the  master's  authority  under  Rule  53(c); 
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B   the  circumstances  —  if  am  —  in  which  the  master  mav  communicate 
ex  parte  with  the  court  or  a  party; 

C    the  nature  of  the  materials  to  be  preserved  and  filed  as  the  record  of 
the  master's  activities; 

(D)  the  time  limits,  method  of  filing  the  record,  other  procedures,  and 
standards  for  reviewing  the  master's  orders,  findings,  and  recommendations; 
and 

E    the  basis,  terms,  and  procedure  for  fixing  the  master's  compensation 
under  Rule  53(h  . 

(3)  Entry  of  Order.  The  court  may  enter  the  order  appointing  a  master  onlv 
after  the  master  has  filed  an  affidavit  disclosing  whether  there  is  anv  ground  for 
disqualification  under  28  U.S.C.  $455  and,  if  a  ground  for  disqualification  is 
disclosed,  after  the  parties  have  consented  with  the  court's  approval  to  waive  the 
disqualification. 

(4)  Amendment.  The  order  appointing  a  master  may  be  amended  at  anv 
time  after  notice  to  the  parties,  and  an  opportunity  to  be  heard. 

(c)  Master's  Authority.  Unless  the  appointing  order  expressly  directs 
otherwise,  a  master  has  authority  to  regulate  all  proceedings  and  take  all 
appropriate  measures  to  perform  fairly  and  efficiently  the  assigned  duties.  The 
master  may  by  order  impose  upon  a  partv  any  noncontempt  sanction  provided  bv 
Rule  3~  or  45,  and  mav  recommend  a  contempt  sanction  against  a  partv  and 
sanctions  against  a  nonparty. 

(d)  Evidentiary  Hearings.  Unless  the  appointing  order  expressly  directs 
otherwise,  a  master  conducting  an  evidentiary  hearing  may  exercise  the  power  of 
the  appointing  court  to  compel,  take,  and  record  evidence. 

(e)  Master's  Orders.  A  master  who  makes  an  order  must  file  the  order  and 
promptly  serve  a  copy  on  each  partv.  The  clerk  must  enter  the  order  on  the 
docket. 

(f )  Master's  Reports.  A  master  must  report  to  the  court  as  required  bv  the 
order  of  appointment.  The  master  must  file  the  report  and  promptly  serve  a  eopv 
of  the  report  on  each  partv  unless  the  court  directs  otherwise. 

(g)  Action  on  Master's  Order,  Report,  or  Recommendations. 

(I)  Action.  In  acting  on  a  master's  order,  report,  or  recommendations,  the 
court  must  afford  an  opportunity  to  be  heard  and  may  receive  evidence,  and 
may;  adopt  or  affirm;  modify;  wholly  or  partly  reject  or  reverse;  or  resubmit  to  the 
master  with  instructions. 
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(2)  Time  to  Object  or  Move.  A  party  may  file  objections  to  —  or  a  motion  to 
adopt  or  modify  —  the  master's  order,  report,  or  recommendations  no  later  than 
20  days  from  the  time  the  master's  order,  report,  or  recommendations  are  served, 
unless  the  court  sets  a  different  time. 

(3)  Fact  Findings.  The  court  must  decide  de  novo  all  objections  to  findings 
of  fact  made  or  recommended  by  a  master  unless  the  parties  stipulate  with  the 
court's  consent  that: 

(A)  the  master's  findings  will  be  reviewed  for  clear  error,  or 

(B)  the  findings  of  a  master  appointed  under  Rule  53(a)(1)(A)  or  (C)  will 
be  final. 

(4)  Legal  Conclusions.  The  court  must  decide  de  novo  all  objections  to 
conclusions  of  law  made  or  recommended  by  a  master. 

(5)  Procedural  Matters.  Unless  the  order  of  appointment  establishes  a 
different  standard  of  procedural  matter  onlv  for  an  abuse  of  discretion. 

(h)  Compensation. 

(J)  Fixing  Compensation.  The  court  must  fix  the  master's  compensation 
before  or  after  judgment  on  the  basis  and  terms  stated  in  the  order  of 
appointment,  but  the  court  may  set  a  new  basis  and  terms  after  notice  and  an 
opportunity  to  be  heard. 

(2)  Payment.  The  compensation  fixed  under  Rule  53(h)(1)  must  be  paid 
either: 

(A)  by  a  partv  or  parties;  or 

(B)  from  a  fund  or  subject  matter  of  the  action  within  the  court's  control. 

(3)  Allocation.  The  court  must  allocate  pavment  of  the  master's 
compensation  among  the  parties  after  considering  the  nature  and  amount  of 
the  controversy,  the  means  of  the  parties,  and  the  extent  to  which  any  party  is 
more  responsible  than  other  parties  for  the  reference  to  a  master.  An  interim 
allocation  may  be  amended  to  reflect  a  decision  on  the  merits. 

(i)  Appointment  of  Magistrate  Judge.  A  magistrate  judge  is  subject  to  this 
rule  only  when  the  order  referring  a  matter  to  the  magistrate  judge  expressly 
provides  that  the  reference  is  made  under  this  rule. 

As  amended  Feb.  28,  1966,  eff.  July  1,  1966;  Apr.  28,  1983,  eff.  Aug.  1. 
1983;  Mar.  2,  1987,  eff.  Aug.  1.  198";  Apr.  30,  1991,  eff.  Dec.  1.  1991;  Apr  22, 
1993,  eff.  Dec.  1,  1993;  Mar.  27,  2003,  eff.  Dec.  1,  2003. 

Adusory  Committee  Notes,  2003  Amendments 

Rule  53  is  revised  extensivelv  to  reflect  changing  practices  in  using  masters.  From 
the  beginning  in  1938,  Rule  53  focused  primarilv  on  special  masters  who  perform 


138 


Federal  Rules  of  Civil  Procedure  Rule  54 

trial  functions.  Since  then,  however,  courts  have  gained  experience  with  masters 
appointed  to  perform  a  variety  of  pretrial  and  post-trial  functions.  See  Willging, 
Hooper,  Leary,  Miletich,  Reagan  &  Shapard,  Special  Masters'  Incidence  and 
Activity  (Federal  Judicial  Center  2000).  This  revised  Rule  53  recognizes  that  in 
appropriate  circumstances  masters  may  properly  be  appointed  to  perform  these 
functions  and  regulates  such  appointments.  Rule  53  continues  to  address  trial 
masters  as  well,  but  permits  appointment  of  a  trial  master  in  an  action  to  be  tried  to 
a  jury  only  if  the  parties  consent.  The  new  rule  clarifies  the  provisions  that  govern 
the  appointment  and  function  of  masters  for  all  purposes.  Rule  53(g)  also  changes 
the  standard  of  review  for  findings  of  fact  made  or  recommended  by  a  master.  The 
core  of  the  original  Rule  53  remains,  including  its  prescription  that  appointment  of 
a  master  must  be  the  exception  and  not  the  rule. 


VII.     Judgment 

Rule  54.     Judgments;  Costs 

(a)  Definition;  Form.  "Judgment"  as  used  in  these  rules  includes  a  decree 
and  any  order  from  which  an  appeal  lies.  A  judgment  shall  not  contain  a  recital 
of  pleadings,  the  report  of  a  master,  or  the  record  of  prior  proceedings. 

(b)  Judgment  upon  Multiple  Claims  or  Involving  Multiple  Parties.  When 
more  than  one  claim  for  relief  is  presented  in  an  action,  whether  as  a  claim, 
counterclaim,  cross-claim,  or  third-part)'  claim,  or  when  multiple  parties  are 
involved,  the  court  may  direct  the  entry  of  a  final  judgment  as  to  one  or  more  but 
fewer  than  all  of  the  claims  or  parties  only  upon  an  express  determination  that 
there  is  no  just  reason  for  delay  and  upon  an  express  direction  for  the  entry  of 
judgment.  In  the  absence  of  such  determination  and  direction,  any  order  or 
other  form  of  decision,  however  designated,  which  adjudicates  fewer  than  all  the 
claims  or  the  rights  and  liabilities  of  fewer  than  all  the  parties  shall  not  terminate 
the  action  as  to  any  of  the  claims  or  parties,  and  the  order  or  other  form  of 
decision  is  subject  to  revision  at  any  time  before  the  entry  of  judgment 
adjudicating  all  the  claims  and  the  rights  and  liabilities  of  all  the  parties. 

(c)  Demand  for  Judgment.  A  judgment  by  default  shall  not  be  different  in 
kind  from  or  exceed  in  amount  that  prayed  for  in  the  demand  for  judgment. 
Except  as  to  a  part}'  against  whom  a  judgment  is  entered  by  default,  every  final 
judgment  shall  grant  the  relief  to  which  the  part}'  in  whose  favor  it  is  rendered  is 
entitled,  even  if  the  part}'  has  not  demanded  such  relief  in  the  party's  pleadings. 

(d)  Costs;  Attorneys'  Fees. 

(1)  Costs  Other  than  Attorneys'  Fees.  Except  when  express  provision 
therefor  is  made  either  in  a  statute  of  the  United  States  or  in  these  rules,  costs 
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other  than  attorneys'  fees  shall  be  allowed  as  of  course  to  the  prevailing  partv 
unless  the  court  otherwise  directs;  but  costs  against  the  United  States,  its  officers, 
and  agencies  shall  be  imposed  only  to  the  extent  permitted  bv  law.  Such  costs 
mav  be  taxed  by  the  clerk  on  one  day's  notice.  On  motion  served  within  5  davs 
thereafter,  the  action  of  the  clerk  may  be  reviewed  by  the  court. 

rf  (2)  Attorneys'  Fees. 

A  Claims  for  attorney's  fees  and  related  nontaxable  expenses  shall  be 
made  by  motion  unless  the  substantive  law  governing  the  action  provides  for 
the  recover}-  of  such  fees  as  an  element  of  damages  to  be  proved  at  trial. 

(  B  i  Unless  otherwise  provided  by  statute  or  order  of  the  court,  the  motion 
must  be  filed  no  later  than  14  days  after  entry  of  judgment;  must  specif)'  the 
judgment  and  the  statute,  rule,  or  other  grounds  entitling  the  moving  partv  to  the 
award;  and  must  state  the  amount  or  provide  a  fair  estimate  of  the  amount 
sought.  If  directed  by  the  court,  the  motion  shall  also  disclose  the  terms  of  anv 
agreement  with  respect  to  fees  to  be  paid  for  the  services  for  which  claim  is  made. 

(C)  On  request  of  a  partv  or  class  member,  the  court  shall  afford  an 
opportunity  for  adversary  submissions  with  respect  to  the  motion  in 
accordance  with  Rule  43(e)  or  Rule  78.  The  court  may  determine  issues  of 
liability-  for  fees  before  receiving  submissions  bearing  on  issues  of  evaluation  of 
services  for  which  liability  is  imposed  by  the  court.  The  court  shall  find  the 
facts  and  state  its  conclusions  of  law  as  provided  in  Rule  52(a). 

(D)  By  local  rule  the  court  may  establish  special  procedures  bv  which 
issues  relating  to  such  fees  may  be  resolved  without  extensive  evidentiary 
hearings.  In  addition,  the  court  may  refer  issues  relating  to  the  value  of  services 
to  a  special  master  under  Rule  53  without  regard  to  the  provisions  of  53(a)(1) 
and  may  refer  a  motion  for  attorneys'  fees  to  a  magistrate  judge  under  Rule 
72(b)  as  if  it  were  a  dispositive  pretrial  matter. 

(E)  The  provisions  of  subparagraphs  (A)  through  (D)  do  not  apply  to 
claims  for  fees  and  expenses  as  sanctions  for  violations  of  these  rules  or  under 
28U.S.C.  $1927. 

As  amended  Dec.  27,  1946,  eff.  Mar.  19,  1948;  Apr.  17,  1961,  eff.  Julv  19, 
1961;  Mar.  2,  1987,  eff.  Aug.  1,  1987;  Apr.  22,  1993,  eff.  Dec.  1,  1993;  Apr.  29, 
2002,  eff.  Dec.  1,  2002;  Mar.  27,  2003,  eff.  Dec.  1,  2003. 

Advisory  Committee  Notes,  1946,  1961,  and  1993  Amendments 

1946  amendments 

The  historic  rule  in  the  federal  courts  has  always  prohibited  piecemeal  disposal  of 
litigation.  .  .  .  Rule  54(b)  was  originally  adopted  in  view  of  the  wide  scope  and 
possible  content  of  the  newlv  created  "civil  action"  in  order  to  avoid  the  possible 
injustice  of  a  delay  in  judgment  of  a  distinctlv  separate  claim  to  await  adjudication 
of  the  entire  case.  It  was  not  designed  to  overturn  the  settled  federal  rule  stated 
above.  .  .  . 
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Unfortunately,  this  was  not  always  understood,  and  some  confusion  ensued, 
hence  situations  arose  where  district  courts  made  a  piecemeal  disposition  of  an 
action  and  entered  what  the  parties  thought  amounted  to  a  judgment,  although  a 
trial  remained  to  be  had  on  other  claims  similar  or  identical  with  those  disposed  of. 
In  the  interim  the  parties  did  not  know  their  ultimate  rights,  and  accordingly  took 
an  appeal,  thus  putting  the  finality  of  the  partial  judgment  in  question.  While  most 
appellate  courts  have  reached  a  result  generallv  in  accord  with  the  intent  of  the 
rule,  vet  there  have  been  divergent  precedents  and  division  of  views  which  have 
served  to  render  the  issues  more  clouded  to  the  parties  appellant.  It  hardlv  seems  a 
case  where  multiplicity  of  precedents  will  tend  to  remove  the  problem  from 
debate.  .  .  .  After  extended  consideration,  [the  Committee]  concluded  that  a 
retention  of  the  older  federal  rule  was  desirable,  and  that  this  rule  needed  only  the 
exercise  of  a  diseretionarv  power  to  afford  a  remedv  in  the  infrequent  harsh  case  to 
provide  a  simple,  definite,  workable  rule.  .  .  . 

1961  AMENDMENTS 

A  serious  difficulty  has  .  .  .  arisen  because  the  rule  speaks  of  claims  but  nowhere 
mentions  parties.  A  line  of  cases  has  developed  in  the  circuits  consistently  holding 
the  rule  to  be  inapplicable  to  the  dismissal,  even  with  the  requisite  trial  court 
determination,  of  one  or  more  but  fewer  than  all  defendants  jointly  charged  in  an 
action,  i.e.,  charged  with  various  forms  of  concerted  or  related  wrongdoing  or 
related  liability.  .  .  .  For  purposes  of  Rule  54(b)  it  was  arguable  that  there  were  as 
many  "claims"  as  there  were  parties  defendant  and  that  the  rule  in  its  present  text 
applied  where  fewer  than  all  of  the  parties  were  dismissed  .  .  .  but  the  Courts  of 
Appeals  are  now  committed  to  an  opposite  view.  .  .  . 

1993  AMENDMENTS 

Subdivision  (d).  .  .  . 

The  rule  does  not  require  that  the  motion  be  supported  at  the  time  of  filing 
with  the  evidentiary  material  bearing  on  the  fees.  This  material  must  of  course  be 
submitted  in  due  course,  according  to  such  schedule  as  the  court  may  direct  in 
light  of  the  circumstances  of  the  case.  What  is  required  is  the  filing  of  a  motion 
sufficient  to  alert  the  adversary  and  the  court  that  there  is  a  claim  for  fees  and  the 
amount  of  such  fees  (or  a  fair  estimate). 

If  directed  bv  the  court,  the  moving  part}  is  also  required  to  disclose  any  fee 
agreement,  including  those  between  attorney  and  client,  between  attorneys  sharing 
a  fee  to  be  awarded,  and  between  adversaries  made  in  partial  settlement  of  a 
dispute  where  the  settlement  must  be  implemented  by  court  action  as  may  be 
required  by  Rules  23(e)  and  23.1  or  other  like  provisions.  With  respect  to  the  fee 
arrangements  requiring  court  approval,  the  court  may  also  by  local  rule  require 
disclosure  immediately  after  such  arrangements  are  agreed  to.  E.g.,  Rule  5  of 
United  States  District  Court  for  the  Eastern  District  of  New  York;  cf.  In  re  "Agent 
Orange"  Product  Liability  Litigation  (MDL  381),  611  F.  Supp.  1452,  1464  (E.D. 
N.Y.  1985). 

In  the  settlement  of  class  actions  resulting  in  a  common  fund  from  which  fees 
will  be  sought,  courts  frequently  have  required  that  claims  for  fees  be  presented  in 
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advance  of  hearings  to  consider  approval  of  the  proposed  settlement.  The  rule  does 
not  affect  this  practice,  as  it  permits  the  court  to  require  submissions  of  fee  claims 
in  advance  of  entry  of  judgment. 


Rule  55.     Default 

(a)  Entry.  When  a  part}'  against  whom  a  judgment  for  affirmative  relief  is 
sought  has  failed  to  plead  or  otherwise  defend  as  provided  by  these  rules  and  that 
fact  is  made  to  appear  by  affidavit  or  otherwise,  the  clerk  shall  enter  the  party's 
default. 

(b)  Judgment.  Judgment  by  default  may  be  entered  as  follows: 

(J)  By  the  Clerk.  When  the  plaintiffs  claim  against  a  defendant  is  for  a 
sum  certain  or  for  a  sum  which  can  by  computation  be  made  certain]  the  clerk 
upon  request  of  the  plaintiff  and  upon  affidavit  of  the  amount  due  shall  enter 
judgment  for  that  amount  and  costs  against  the  defendant,  if  the  defendant  has 
been  defaulted  for  failure  to  appear  and  is  not  an  infant  or  incompetent 
person. 

(2)  By  the  Court.  In  all  other  cases  the  party  entitled  to  a  judgment  by 
default  shall  apply  to  the  court  therefor;  but  no  judgment  by  default  shall  be 
entered  against  an  infant  or  incompetent  person  unless  represented  in  the  action 
by  a  general  guardian,  committee,  conservator,  or  other  such  representative  who 
has  appeared  therein.  If  the  party  against  whom  judgment  by  default  is  sought 
has  appeared  in  the  action,  the  party  (or,  if  appearing  by  representative,  the 
party's  representative)  shall  be  served  with  written  notice  of  the  application  for 
judgment  at  least  3  daysprior  to  the  hearing  on  such  application.  If,  in  order  to 
enable  the  court  to  enter  judgment  or  to  carry  it  into  effect,  it  is  necessary  to  take 
an  account  or  to  determine  the  amount  of  damages  or  to  establish  the  truth  of 
any  averment  by  evidence  or  to  make  an  investigation  of  any  other  matter,  the 
court  may  conduct  such  hearings  or  order  such  references  as  it  deems  necessary 
and  proper  and  shall  accord  a  right  of  trial  by  jury  to  the  parties  when  and  as 
required  by  any  statute  of  the  United  States. 

(c)  Setting  Aside  Default.  For  good  cause  shown  the  court  may  set  aside  an 
entry  of  default  and,  if  a  judgment  by  default  has  been  entered,  may  likewise  set 
it  aside  in  accordance  with  Rule  60(b). 

(d)  Plaintiffs,  Counterclaimants,  Cross-Claimants.  The  provisions  of  this 
rule  apply  whether  the  party  entitled  to  the  judgment  by  default  is  a  plaintiff,  a 
third-parh-  plaintiff,  or  a  part}'  who  has  pleaded  a  cross-claim  or  counterclaim.  In 
all  cases  a  judgment  by  default  is  subject  to  the  limitations  of  Rule  54(c). 
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(e)  Judgment  .Against  the  United  States. 

No  judgment  by  default  shall  be  entered  against  the  United  States  or  an 
officer  or  agency  thereof  unless  the  claimant  establishes  a  claim  or  right  to  relief  


bv  evidence  satisfactory  to  the  court. 

As  amended  Mar.  2,  1987,  eff.  Aug.  1, 

Rule  56.     Summary  Judgment 
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(a)  For  Claimant.  A  party  seeking  to  recover  upon  a  claim,  counterclaim,  or'  fHchk*-  <%-  /&« 
cross-claim  or  to  obtain  a  declaratory  judgment  may,  at  any  time  after  the 
expiration  of  20  days  from  the  commencement  of  the  action  or  after  service  of  a  r  -*  £j  Ps 
motion  for  summary  judgment  by  the  adverse  party,  move  with  or  without  J  • 
supporting  affidavits  for  a  summary  judgment  in  the  party's  favor  upon  all  or  any  5 
part  thereof.                                                                                                                §  Q — 

(b)  For  Defending  Party.  A  party  against  whom  a  claim,  counterclaim,  or 
cross-claim  is  asserted  or  a  declaratory  judgment  is  sought  may,  at  anv  time, 
move  with  or  without  supporting  affidavits  for  a  summary  judgment  in  the  party's 
favor  as  to  all  or  any  part  thereof. 

(c)  Motion  and  Proceedings  Thereon.  The  motion  shall  be  served  at  least 
10  days  before  the  time  fixed  for  the  hearing.  The  adverse  party  prior  to  the  day  of 
hearing  may  serve  opposing  affidavits.  The  judgment  sought  shall  be  rendered 
forthwith  if  the  pleadings,  depositions,  answers  to  interrogatories  and  admissions 
on  file,  together  with  the  affidavits,  if  anv,  show  that  there  is  no  genuine  issue  as 
to  anv  material  fact  and  that  the  moving  party-  is  entitled  to  a  judgment  as  a 
matter  of  law.  A  summary  judgment,  interlocutory-  in  character,  may  be  rendered 
on  the  issue  of  liability-  alone  although  there  is  a  genuine  issue  as  to  the  amount 
of  damages. 

(d)  Case  Not  Fully  Adjudicated  on  Motion.  If  on  motion  under  this  rule 
judgment  is  not  rendered  upon  the  whole  case  or  for  all  the  relief  asked  and  a 
trial  is  necessary,  the  court  at  the  hearing  of  the  motion,  by  examining  the 
pleadings  and  the  evidence  before  it  and  by  interrogating  counsel,  shall  if 
practicable  ascertain  what  material  facts  exist  without  substantial  controversy  and 
what  material  facts  are  actually  and  in  good  faith  controverted.  It  shall  thereupon 
make  an  order  specifying  the  facts  that  appear  without  substantial  controversv, 
including  the  extent  to  which  the  amount  of  damages  or  other  relief  is  not  in 
controversv,  and  directing  such  further  proceedings  in  the  action  as  are  just. 
Upon  the  trial  of  the  action  the  facts  so  specified  shall  be  deemed  established, 
and  the  trial  shall  be  conducted  accordingly. 
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(e)  Form  of  Affidavits;  Further  Testimony;  Defense  Required.  Supporting 
and  opposing  affidavits  shall  be  made  on  personal  knowledge,  shall  set  forth  such 
facts  as  would  be  admissible  in  evidence,  and  shall  show  affirmativelv  that  the 
affiant  is  competent  to  testify  to  the  matters  stated  therein.  Sworn  or  certified 
copies  of  all  papers  or  parts  thereof  referred  to  in  an  affidavit  shall  be  attached 
thereto  or  served  therewith.  The  court  mav  permit  affidavits  to  be  supplemented 
or  opposed  by  depositions,  answers  to  interrogatories,  or  further  affidavits.  When 
a  motion  for  summarv  judgment  is  made  and  supported  as  provided  in  this  rule, 
an  adverse  part)-  may  not  rest  upon  the  mere  allegations  or  denials  of  the  adverse 
party's  pleading,  but  the  adverse  party's  response,  by  affidavits  or  as  otherwise 
provided  in  this  rule,  must  set  forth  specific  facts  showing  that  there  is  a  genuine 
issue  for  trial.  If  the  adverse  part}'  does  not  so  respond,  summary  judgment,  if 
appropriate,  shall  be  entered  against  the  adverse  party. 

(f )  When  Affidavits  Are  Unavailable.  Should  it  appear  from  the  affidavits  of 
a  partv  opposing  the  motion  that  the  partv  cannot  for  reasons  stated  present  bv 
affidavit  facts  essential  to  justify  the  partv's  opposition,  the  court  mav  refuse  the 
application  for  judgment  or  mav  order  a  continuance  to  permit  affidavits  to  be 
obtained  or  depositions  to  be  taken  or  diseoverv  to  be  had  or  mav  make  such 
other  order  as  is  just. 

(g)  Affidavits  Made  in  Bad  Faith.  Should  it  appear  to  the  satisfaction  of  the 
court  at  any  time  that  am  of  the  affidavits  presented  pursuant  to  this  rule  are 
presented  in  bad  faith  or  solelv  for  the  purpose  of  delav,  the  court  shall  forthwith 
order  the  partv  emploving  them  to  pav  to  the  other  parts'  the  amount  of  the 
reasonable  expenses  which  the  filing  of  the  affidavits  caused  the  other  parts  to 
incur,  including  reasonable  attornev's  fees,  and  anv  offending  partv  or  attornev 
may  be  adjudged  guiltv  of  contempt. 

'  As  amended  Dec'  2",  1946,  eff.  Mar.  19.  1948:  Jan.  21.  1963.  eff.  July  1. 
1963;  Mar.  2,  1987,  eff.  Aug.  1,  1987. 


Rule  57.     Declaratory  Judgments 

The  procedure  for  obtaining  a  declarators'  judgment  pursuant  to  Title  28 
U.S.C.  S2201 ,  shall  be  in  accordance  with  these  rules,  and  the  right  to  trial  by 
jury  mav  be  demanded  under  the  circumstances  and  in  the  manner  provided  in 
Rules  38  and  39.  The  existence  of  another  adequate  remedy  does  not  preclude  a 
judgment  for  declaratory  relief  in  cases  where  it  is  appropriate.  The  court  may 
order  a  speedv  hearing  of  an  action  for  a  declaratory  judgment  and  may  advance 
it  on  the  calendar. 

As  amended  Dec.  29.  1948.  eff.  Oct.  20,  1949. 
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Rule  58.     Entry  of  Judgment 

(a)  Separate  Document. 

1 1  Even  judgment  and  amended  judgment  must  be  set  forth  on  a  separate 
document,  but  a  separate  document  is  not  required  for  an  order  disposing  of  a 
motion: 

A   for  judgment  under  Rule  50(b  ; 

(B)  to  amend  or  make  additional  findings  of  fact  under  Rule  52(b); 

(C)  for  attorney  fees  under  Rule  54; 

D  i  for  a  new  trial,  or  to  alter  or  amend  the  judgment,  under  Rule  59;  or 
(E)  for  relief  under  Rule  60. 

I  Subject  to  Rule  54ib): 

A  unless  the  court  orders  otherwise,  the  clerk  must,  without  awaiting  the 
court's  direction,  promptlv  prepare,  sign,  and  enter  the  judgment  when: 
ii  the  jurv  returns  a  general  verdict, 
(ii)  the  court  awards  only  costs  or  a  sum  certain,  or 
iiii  the  court  denies  all  relief; 
B   the  court  must  prompdy  approve  the  form  of  the  judgment,  which  the 
clerk  must  prompdv  enter,  when: 

i    the  jurv  returns  a  special  verdict  or  a  general  verdict  accompanied 
bv  interrogatories,  or 

n    the  court  grants  other  relief  not  described  in  Rule  58(a)(2). 

(b)  Time  of  Entry.  Judgment  is  entered  for  purposes  of  these  rules: 

I I  if  Rule  58(a)(  1 )  does  not  require  a  separate  document,  when  it  is  entered 
in  the  civil  docket  under  Rule  ~9iai.  and 

(2)  if  Rule  58(a)!  1  >  requires  a  separate  document,  when  it  is  entered  in  the 
civil  docket  under  Rule  79(a)  and  when  the  earlier  of  these  events  occurs: 

(A)  when  it  is  set  forth  on  a  separate  document,  or 

(B)  when  1 50  davs  have  run  from  entry  in  the  civil  docket  under  Rule  7( 

(c)  Cost  or  Fee  Awards. 

(1)  Entry  of  judgment  mav  not  be  delayed,  nor  the  time  for  appeal 
extended,  in  order  to  tax  costs  or  award  fees,  except  as  provided  in  Rule  58(c)(2). 

(2)  When  a  timelv  motion  for  attorney  fees  is  made  under  Rule  54(d)(2),  the 
court  mav  act  before  a  notice  of  appeal  has  been  filed  and  has  become  effective 
to  order  that  the  motion  have  the  same  effect  under  Federal  Rule  of  Appellate 
Procedure  4(a)(4)  as  a  timely  motion  under  Rule  59. 

(d)  Request  for  Entrv.  A  partv  may  request  that  judgment  be  set  forth  on  a 
separate  document  as  required  bv  Rule  58(a)(1). 

As  amended  Dec.  2".  1946.'  eff.  Mar.  19.  1948;  Jan.  21,  1963,  eff.  July  1. 
1963;  Apr.  22,  1993,  eff.  Dec.  1,  1993;  Apr.  29,  2002.  eff.  Dec.  1,  2002. 
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Advisory  Committee  Notes,  2002  Amendments 

Rule  58  has  provided  that  a  judgment  is  effective  onlv  when  set  forth  on  a  separate 
document  and  entered  as  provided  in  Rule  79(a).  This  simple  separate  document 
requirement  has  been  ignored  in  many  cases.  The  result  of  failure  to  enter 
judgment  on  a  separate  document  is  that  the  time  for  making  motions  under  Rules 
50,  52,  54(d)(2)(B),  59,  and  some  motions  under  Rule  60,  never  begins  to  run.  The 
time  to  appeal  under  Appellate  Rule  4(a)  also  does  not  begin  to  run.  There  have 
been  few  visible  problems  with  respect  to  Rule  50,  52,  54(d)(2)(B),  59,  or  60 
motions,  but  there  have  been  many  and  horridlv  confused  problems  under 
Appellate  Rule  4(a).  These  amendments  are  designed  to  work  in  conjunction  with 
Appellate  Rule  4(a)  to  ensure  that  appeal  time  does  not  linger  on  indefinitely,  and 
to  maintain  the  integration  of  the  time  periods  set  for  Rules  50,  52,  54(d)(2)(B),  59, 
and  60  with  Appellate  Rule  4(a). 

Rule  58(a)  preserves  the  core  of  the  present  separate  document  requirement, 
both  for  the  initial  judgment  and  for  any  amended  judgment.  No  attempt  is  made 
to  sort  through  the  confusion  that  some  courts  have  found  in  addressing  the 
elements  of  a  separate  document.  It  is  easy  to  prepare  a  separate  document  that 
recites  the  terms  of  the  judgment  without  offering  additional  explanation  or 
citation  of  authority.  Forms  31  and  32  provide  examples. 

Rule  58  is  amended,  however,  to  address  a  problem  that  arises  under 
Appellate  Rule  4(a).  Some  courts  treat  such  orders  as  those  that  deny  a  motion  for 
new  trial  as  a  "judgment,"  so  that  appeal  time  does  not  start  to  run  until  the  order  is 
entered  on  a  separate  document.  Without  attempting  to  address  the  question 
whether  such  orders  are  appealable,  and  thus  judgments  as  defined  by  Rule  54(a), 
the  amendment  provides  that  entry  on  a  separate  document  is  not  required  for  an 
order  disposing  of  the  motions  listed  in  Appellate  Rule  4(a).  .  .  . 

Rule  58(b)  discards  the  attempt  to  define  the  time  when  a  judgment  becomes 
"effective."  Taken  in  conjunction  with  the  Rule  54(a)  definition  of  a  judgment  to 
include  "any  order  from  which  an  appeal  lies,"  the  former  Rule  58  definition  of 
effectiveness  could  cause  strange  difficulties  in  implementing  pretrial  orders  that 
are  appealable  under  interlocutorv  appeal  provisions  or  under  expansive  theories  of 
finalitv.  Rule  58(b)  replaces  the  definition  of  effectiveness  with  a  new  provision  that 
defines  the  time  when  judgment  is  entered.  If  judgment  is  promptlv  set  forth  on  a 
separate  document,  as  should  be  done  when  required  by  Rule  58(a)(1),  the  new 
provision  will  not  change  the  effect  of  Rule  58.  But  in  the  cases  in  which  court  and 
clerk  fail  to  complv  with  this  simple  requirement,  the  motion  time  periods  set  by 
Rules  50,  52,  54,  59,  and  60  begin  to  run  after  expiration  of  1 50  days  from  entry  of 
the  judgment  in  the  civil  docket  as  required  by  Rule  79(a). 

A  companion  amendment  of  Appellate  Rule  4(a)(7)  integrates  these  changes 
with  the  time  to  appeal.  .  .  . 


k 


Rule  59.     New  Trials;  Amendment  of  Judgments 


(a)  Grounds.  A  new  trial  may  be  granted  to  all  or  any  of  the  parties  and  on 
all  or  part  of  the  issues  (1)  in  an  action  in  which  there  has  been  a  trial  bv  jury,  for 
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any  of  the  reasons  for  which  new  trials  have  heretofore  been_granted  in  actions  at 
law  in  the  courts  oTthe  United  States;  and  (2)  in  an  action  tried  without  a  jury, 
for  any  of  the  reasons  for  which  rehearings  have  heretofore  been  granted  in  suits 
in  equity  in  the  courts  of  the  United  States.  On  a  motion  for  a  new  trial  in  an 
action  tried  without  a  jury,  the  court  may  open  the  judgment  if  one  has  been 
entered,  take  additional  testimony,  amend  findings  of  fact  and  conclusions  of  law 
or  make  new  findings  and  conclusions,  and  direct  the  entry  of  a  new  judgment. 

(b)  Time  for  Motion.  Any  motion  for  a  new  trial  shall  be  filed  no  later  than 
10  days  after  entry  of  the  judgment. 

(c)  Time  for  Serving  Affidavits.  When  a  motion  for  new  trial  is  based  on 
affidavits  they  shall  be  filed  with  the  motion.  The  opposing  party  has  10  days  after 
service  to  file  opposing  affidavits,  but  that  period  may  be  extended  for  up  to 
20  days,  either  by  the  court  for  good  cause  or  by  the  parties'  written  stipulation. 
The  court  may  permit  reply  affidavits.  ^^q^L,  Z>J^  V  ^ne*)  /c^, 

(d)  On  Court's  Initiative;  Notice;  Specifying  Grounds.  No  later  than    Jl^j^ 

10  days  after  entry  of  judgment  the  court,  on  its  own,  may  order  a  new  trial  for  T~aJq-j  «,, 
any  reason  that  would  justify  granting  one  on  a  party's  motion.  After  giving  the  c°*J:hyjL^^ 
parties  notice  and  an  opportunity  to  be  heard,  the  court  may  grant  a  timely ^^W    qa 
motion  for  a  new  trial  for  a  reason  not  stated  in  the  motion.  When  granting  a  new01^?^     c. 
trial  on  its  own  initiative  or  for  a  reason  not  stated  in  a  motion,  the  court  shall ''^v  ^J 
specify  the  grounds  in  its  order.  ^ 

(e)  Motion  to  Alter  or  Amend  a  Judgment.  Any  motion  to  alter  or  amend  a 
judgment  shall  be  filed  no  later  than  10  days  after  entry  of  the  judgment. 

As  amended  Dec.  27,  1946,  eff.  Mar.  19,  1948;  Feb.  28,  1966,  eff.  July  1, 
1966;  Apr.  27,  1995,  eff.  Dec.  1,  1995. 


Rule  60.     Relief  from  Judgment  or  Order 

(a)  Clerical  Mistakes.  Clerical  mistakes  in  judgments,  orders  or  other  parts 
of  the  record  and  errors  therein  arising  from  oversight  or  omission  may  be 
corrected  by  the  court  at  any  time  of  its  own  initiative  or  on  the  motion  of  any 
party  and  after  such  notice,  if  any,  as  the  court  orders.  During  the  pendency  of  an 
appeal,  such  mistakes  may  be  so  corrected  before  the  appeal  is  docketed  in  the 
appellate  court,  and  thereafter  while  the  appeal  is  pending  may  be  so  corrected 
with  leave  of  the  appellate  court. 

(b)  Mistakes;  Inadvertence;  Excusable  Neglect;  Newly  Discovered 
Evidence;  Fraud,  etc.  On  motion  and  upon  such  terms  as  are  just,  the  court 
may  relieve  a  party  or  a  party's  legal  representative  from  a  final  judgment,  order, 
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or  proceeding  for  the  following  reasons:  ( 1 )  mistake,  inadvertence,  surprise,  or 
excusable  neglect;  (2)  newly  discovered  evidence  which  by  due  diligence  could 
not  have  been  discovered  in  time  to  move  for  a  new  trial  under  Rule  59(b);  (3) 
fraud  (whether  heretofore  denominated  intrinsic  or  extrinsic),  misrepresentation, 
or  other  misconduct  of  an  adverse  parly;  (4)  the  judgment  is  void;  (5)  the 
judgment  has  been  satisfied,  released,  or  discharged,  or  a  prior  judgment  upon 
which  it  is  based  has  been  reversed  or  otherwise  vacated,  or  it  is  no  longer 
equitable  that  the  judgment  should  have  prospective  application;  or  (6)  any  other 
reason  justifying  relief  from  the  operation  of  the  judgment.  The  motion  shall  be 
made  within  a  reasonable  time,  and  for  reasons  (1),  (2),  and  (3)  not  more  than 
one  year  after  the  judgment,  order,  or  proceeding  was  entered  or  taken.  A  motion 
under  this  subdivision  (b)ooes  not  affect  the  finality  of  a  judgment  or  suspend  its 
operation"]  This  rule  does  not  limit  the  power  of  a  court  to  entertain  an 
independent  action  to  relieve  a  part}-  from  a  judgment,  order,  or  proceeding,  or 
to  grant  relief  to  a  defendant  not  actuallv  personallv  notified  as  provided  in  Title 
28,  U.S.C.,  §1655,  or  to  set  aside  a  judgment  for  fraud  upon  the  court.  Writs  of 
coram  nobis,  coram  vobis,  audita  querela,  and  bills  of  review  and  bills  in  the 
nature  of  a  bill  of  review,  are  abolished,  and  the  procedure  for  obtaining  any 
relief  from  a  judgment  shall  be  by  motion  as  prescribed  in  these  rules  or  by  any 
independent  action. 

As  amended  Dec.  27,  1946,  eff.  Mar.  19,  1948;  Dec.  29,  1948,  eff.  Oct.  20, 
1949;  Mar.  2,  1987,  eff.  Aug.  1,  1987. 


Rule  61.     Harmless  Error 

No  error  in  either  the  admission  or  the  exclusion  of  evidence  and  no  error 
or  defect  in  anv  ruling  or  order  or  in  anything  done  or  omitted  by  the  court  or  by 
anv  of  the  parties  is  ground  for  granting  a  new  trial  or  for  setting  aside  a  verdict  or 
for  vacating,  modifying  or  otherwise  disturbing  a  judgment  or  order,  unless 
refusal  to  take  such  action  appears  to  the  court  inconsistent  with  substantial 
justice.  The  court  at  every  stage  of  the  proceeding  must  disregard  any  error  or 
defect  in  the  proceeding  which  does  not  affect  the  substantial  rights  of  the 
parties. 


Rule  62.     Stav  of  Proceedings  to  Enforce  a  Judgment 

(a)  Automatic  Stay;  Exceptions  —  Injunctions,  Receiverships,  and  Patent 
Accountings.  Except  as  stated  herein,  no  execution  shall  issue  upon  a  judgment 
nor  shall  proceedings  be  taken  for  its  enforcement  until  the  expiration  of  10  days 
after  its  entry.  Unless  otherwise  ordered  by  the  court,  an  interlocutor}  or  final 
judgment  in  an  action  for  an  injunction  or  in  a  receivership  action,  or  a  judgment 
or  order  directing  an  accounting  in  an  action  for  infringement  of  letters  patent. 
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shall  not  be  stayed  during  the  period  after  its  entry  and  until  an  appeal  is  taken  or 
during  the  pendency  of  an  appeal.  The  provisions  of  subdivision  (c)  of  this  rule 
govern  the  suspending,  modifying,  restoring,  or  granting  of  an  injunction  during 
the  pendency  of  an  appeal. 

(b)  Stay  on  Motion  for  New  Trial  or  for  Judgment.  In  its  discretion  and  on 
such  conditions  for  the  security  of  the  adverse  part)*  as  are  proper,  the  court  mav 
stay  the  execution  of  or  any  proceedings  to  enforce  a  judgment  pending  the 
disposition  of  a  motion  for  a  new  trial  or  to  alter  or  amend  a  judgment  made 
pursuant  to  Rule  59,  or  of  a  motion  for  relief  from  a  judgment  or  order  made 
pursuant  to  Rule  60,  or  of  a  motion  for  judgment  in  accordance  with  a  motion 
for  a  directed  verdict  made  pursuant  to  Rule  50,  or  of  a  motion  for  amendment 
to  the  findings  or  for  additional  findings  made  pursuant  to  Rule  52(b). 

(c)  Injunction  Pending  Appeal.  When  an  appeal  is  taken  from  an 
interlocutor)-  or  final  judgment  granting,  dissolving,  or  denying  an  injunction, 
the  court  in  its  discretion  may  suspend,  modify,  restore,  or  grant  an  injunction 
during  the  pendencv  of  the  appeal  upon  such  terms  as  to  bond  or  otherwise  as  it 
considers  proper  for  the  security  of  the  rights  of  the  adverse  part)-.  If  the  judgment 
appealed  from  is  rendered  bv  a  district  court  of  three  judges  speeiallv  constituted 
pursuant  to  a  statute  of  the  United  States,  no  such  order  shall  be  made  except 
(1)  by  such  court  sitting  in  open  court  or  (2)  by  the  assent  of  all  the  judges  of 
such  court  evidenced  by  their  signatures  to  the  order. 

(d)  Stay  upon  Appeal.  When  an  appeal  is  taken  the  appellant  by  giving  a 
supersedeas  bond  mav  obtain  a  stav  subject  to  the  exceptions  contained  in 
subdivision  (a)  of  this  rule.  The  bond  may  be  given  at  or  after  the  time  of  filing 
the  notice  of  appeal  or  of  procuring  the  order  allowing  the  appeal,  as  the  case 
may  be.  The  stay  is  effective  when  the  supersedeas  bond  is  approved  by  the  court. 

(e)  Stay  in  Favor  of  the  United  States  or  Agency  Thereof.  When  an  appeal 
is  taken  by  the  United  States  or  an  officer  or  agency  thereof  or  by  direction  of  any 
department  of  the  Government  of  the  United  States  and  the  operation  or 
enforcement  of  the  judgment  is  stayed,  no  bond,  obligation,  or  other  security 
shall  be  required  from  the  appellant. 

(f )  Stay  According  to  State  Law.  In  any  state  in  which  a  judgment  is  a  lien 
upon  the  property  of  the  judgment  debtor  and  in  which  the  judgment  debtor  is 
entitled  to  a  stav  of  execution,  a  judgment  debtor  is  entitled,  in  the  district  court 
held  therein,  to  such  stav  as  would  be  accorded  the  judgment  debtor  had  the 
action  been  maintained  in  the  courts  of  that  state. 

(g)  Power  of  Appellate  Court  Not  Limited.  The  provisions  in  this  rule  do 
not  limit  any  power  of  an  appellate  court  or  of  a  judge  or  justice  thereof  to  stay 
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proceedings  during  the  pendency  of  an  appeal  or  to  suspend,  modify,  restore,  or 
grant  an  injunction  during  the  pendency  of  an  appeal  or  to  make  any  order 
appropriate  to  preserve  the  status  quo  or  the  effectiveness  of  the  judgment 
subsequentlv  to  be  entered. 

(h)  Stay  of  Judgment  as  to  Multiple  Claims  or  Multiple  Parties.  When  a 
court  has  ordered  a  final  judgment  under  the  conditions  stated  in  Rule  54(b), 
the  court  may  stay  enforcement  of  that  judgment  until  the  entering  of  a 
subsequent  judgment  or  judgments  and  may  prescribe  such  conditions  as  are 
necessary  to  secure  the  benefit  thereof  to  the  part}'  in  whose  favor  the  judgment 
is  entered. 

As  amended  Dec.  27,  1946,  eff.  Mar.  19,  1948;  Dec.  29,  1948,  eff.  Oct.  20, 
1949;  Apr.  17,  1961,  eff.  July  19,  1961;  Mar.  2,  1987,  eff.  Aug.  1,  1987. 


Rule  63.     Inability  of  a  Judge  to  Proceed 

If  a  trial  or  hearing  has  been  commenced  and  the  judge  is  unable  to 
proceed,  any  other  judge  may  proceed  with  it  upon  certifying  familiarity  with  the 
record  and  determining  that  the  proceedings  in  the  case  may  be  completed 
without  prejudice  to  the  parties.  In  a  hearing  or  trial  without  a  jury,  the  successor 
judge  shall  at  the  request  of  a  part)'  recall  any  witness  whose  testimony  is  material 
and  disputed  and  who  is  available  to  testify'  again  without  undue  burden.  The 
successor  judge  mav  also  recall  anv  other  witness. 

As  amended  Mar.  2,  1987,  eff.  Aug.  1,  1987;  Apr.  30,  1991,  eff.  Dec.  1,  1991. 

Advisory  Committee  Notes,  1991  Amendments 

The  revision  substantially  displaces  the  former  rule.  The  former  rule  was  limited  to 
the  disability  of  the  judge,  and  made  no  provision  for  disqualification  or  possible 
other  reasons  for  the  withdrawal  of  the  judge  during  proceedings.  In  making 
provision  for  other  circumstances,  the  revision  is  not  intended  to  encourage  judges 
to  discontinue  participation  in  a  trial  for  any  but  compelling  reasons.  Cf.  United 
States  v.  Lane,  708  F.2d  1394,  1395-1397  (9th  cir.  1983).  Manifestly,  a  substitution 
should  not  be  made  for  the  personal  convenience  of  the  court,  and  the  reasons  for  a 
substitution  should  be  stated  on  the  record.  /\z[^-(\t>j'j>      J    f(^<\<^. 

VIII.     Provisional  and  Final  Remedies  and  Special  Proceedings 

Rule  64.     Seizure  of  Person  or  Property 

At  the  commencement  of  and  during  the  course  of  an  action,  all  remedies 
providing  for  seizure  of  person  or  property  for  the  purpose  of  securing  satisfaction 
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of  the  judgment  ultimately  to  be  entered  in  the  action  are  available  under  the 
circumstances  and  in  the  manner  provided  by  the  law  of  the  state  in  which  the 
district  court  is  held,  existing  at  the  time  the  remedy  is  sought,  subject  to  the 
following  qualifications:  ( 1 )  any  existing  statute  of  the  United  States  governs  to 
the  extent  to  which  it  is  applicable;  (2)  the  action  in  which  any  of  the  foregoing 
remedies  is  used  shall  be  commenced  and  prosecuted  or,  if  removed  from  a  state 
court,  shall  be  prosecuted  after  removal,  pursuant  to  these  rules.  The  remedies 
thus  available  include  arrest,  attachment,  garnishment,  replevin,  sequestration, 
and  other  corresponding  or  equivalent  remedies,  however  designated  and 
regardless  of  whether  by  state  procedure  the  remedy  is  ancillary  to  an  action  or 
must  be  obtained  by  an  independent  action. 


J-°         Rule  65.     InjunctionsOlTn^/O^M^n^^T0^       , 

1  \  t>    t    •         t   •       u     r    ?\  nat  >)«rni<^   **iorr  1Uc*W 
(a)  Preliminary  Injunction^ U    ^cip<A 

(1)  Notice.  No  preliminarv  injunction  shall  be  issued  without  notice  to  the  , 
adverse  partv.  (i)  /U/.  c  £ »  £»* S  r 


(2)  Consolidation  of  Hearing  with  Trial  on  Merits.  Before  or  after  the 
commencement  of  the  hearing  of  an  application  for  a  preliminarv  injunction, 
the  court  may  order  the  trial  of  the  action  on  the  merits  to  be  advanced  and 
consolidated  with  the  hearing  of  the  application.  Even  when  this  consolidation  is 
not  ordered,  anv  evidence  received  upon  an  application  for  a  preliminary 
injunction  which  would  be  admissible  upon  the  trial  on  the  merits  becomes  part 
of  the  record  on  the  trial  and  need  not  be  repeated  upon  the  trial.  This 
subdivision  (a)  (2)  shall  be  so  construed  and  applied  as  to  save  to  the  parties  any 
rights  they  may  have  to  trial  by  jury. 


*- 


(b)    Temporary     Restraining    Order;    Notice;    Hearing;    Duration.    A 

temporary  restraining  order  ma}'  be  granted  without  written  or  oral  notice  to 
the  adverse  party  or  that  partv's  attorney  only  if  ( 1 )  it  clearly  appears  from  specific 
facts  shown  by  affidavit  or  by  the  verified  complaint  that  immediate  and 
irreparable  injurv  loss  or  damage  will  result  to  the  applicant  before  the  adverse 
party  or  that  party's  attorney  can  be  heard  in  opposition,  and  (2)  the  applicant's 
attorney  certifies  to  the  court  in  writing  the  efforts,  if  any,  which  have  been  made 
to  give  the  notice  and  the  reasons  supporting  the  claim  that  notice  should  not  be 
required.  Every  temporary  restraining  order  granted  without  notice  shall  be 
indorsed  with  the  date  and  hour  of  issuance;  shall  be  filed  forthwith  in  the  clerk's 
office  and  entered  of  record;  shall  define  the  injur}'  and  state  why  it  is  irreparable 
and  why  the  order  was  granted  without  notice;  and  shall  expire  by  its  terms 
within  such  time  after  entrv,  not  to  exceed  10  days,  as  the  court  fixes,  unless 
within  the  time  so  fixed  the  order,  for  good  cause  shown,  is  extended  for  a  like 
period  or  unless  the  partv  against  whom  the  order  is  directed  consents  that  it  may  ~ 
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be  extended  for  a  longer  period.  The  reasons  for  the  extension  shall  be  entered  of 
record.  In  case  a  temporary  restraining  order  is  granted  without  notice,  the 
motion  for  a  preliminary  injunction  shall  be  set  down  for  hearing  at  the  earliest 
possible  time  and  takes  precedence  of  all  matters  except  older  matters  of  the 
same  character;  and  when  the  motion  comes  on  for  hearing  the  party  who 
obtained  the  temporary  restraining  order  shall  proceed  with  the  application  for  a 
preliminary  injunction  and,  if  the  parts-  does  not  do  so,  the  court  shall  dissolve 
the  temporary  restraining  order.  On  2  davs'  notice  to  the  party  who  obtained  the 
temporary  restraining  order  without  notice  or  on  such  shorter  notice  to  that  partv 
as  the  court  may  prescribe,  the  adverse  partv  mav  appear  and  move  its  dissolution 
or  modification  and  in  that  event  the  court  shall  proceed  to  hear  and  determine 
such  motion  as  expeditiously  as  the  ends  of  justice  require. 

(c)  Security.  No  restraining  order  or  preliminary  injunction  shall  issue 
except  upon  the  giving  of  security  bv  the  applicant,  in  such  sum  as  the  court 
deems  proper,  for  the  payment  of  such  costs  and  damages  as  may  be  incurred  or 
suffered  bv  anv  partv  who  is  found  to  have  been  wrongfully  enjoined  or 
restrained.  No  such  security  shall  be  required  of  the  United  States  or  of  an  officer 
or  agenev  thereof. 

The  provisions  of  Rule  65.1  applv  to  a  surety  upon  a  bond  or  undertaking 
under  this  rule. 

(d)  Form  and  Scope  of  Injunction  or  Restraining  Order.  Even  order 
granting  an  injunction  and  even-  restraining  order  shall  set  forth  the  reasons  for 
its  issuance;  shall  be  specific  in  terms;  shall  describe  in  reasonable  detail,  and  not 
bv  reference  to  the  complaint  or  other  document,  the  act  or  acts  sought  to  be 
restrained;  and  is  binding  only  upon  the  parties  to  the  action,  their  officers, 
agents,  servants,  employees,  and  attorneys,  and  upon  those  persons  in  active 
concert  or  participation  with  them  who  receive  actual  notice  of  the  order  by 
personal  service  or  otherwise. 

(e)  Employer  and  Employee;  Interpleader;  Constitutional  Cases.  These 
rules  do  not  modify  anv  statute  of  the  United  States  relating  to  temporary 
restraining  orders  and  preliminary  injunctions  in  actions  affecting  employer  and 
employee;  or  the  provisions  of  Title  28,  U.S.C.,  $2361,  relating  to  preliminary 
injunctions  in  actions  of  interpleader  or  in  the  nature  of  interpleader;  or  Title  28, 
U.S.C.,  $2284,  relating  to  actions  required  by  Act  of  Congress  to  be  heard  and 
determined  bv  a  district  court  of  three  judges. 

(f )  Copyright  Impoundment.  This  rule  applies  to  copyright  impoundment 
proceedings. 

As  amended  Dec.  27,  1946,  eff.  Mar.  19.  1948;  Dec.  29,  1948.  eff.  Oct.  20, 
1949;  Feb  28,  1966,  eff.  July  1.  1966;  Mar.  2.  198",  eff.  Aug.  1,  198";  Apr.  23, 
2001,  eff.  Dec.  1,  2001. 
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Advisory  Committee  Notes,  1996  Amendments 

Subdivision  (b).  In  view  of  the  possibly  drastic  consequences  of  a  temporary 
restraining  order,  the  opposition  should  be  heard,  if  feasible,  before  the  order  is 
granted.  Many  judges  have  properly  insisted  that,  when  time  does  not  permit  of 
formal  notice  of  the  application  to  the  adverse  part)',  some  expedient,  such  as 
telephonic  notice  to  the  attorney  for  the  adverse  part)',  be  resorted  to  if  this  can 
reasonably  be  done.  On  occasion,  however,  temporary  restraining  orders  have  been 
issued  without  any  notice  when  it  was  feasible  for  some  fair,  although  informal, 
notice  to  be  given.  .  .  . 

Heretofore  the  first  sentence  of  subdivision  (b),  in  referring  to  a  notice 
"served"  on  the  "adverse  partv"  on  which  a  "hearing"  could  be  held,  perhaps 
invited  the  interpretation  that  the  order  might  be  granted  without  notice  if  the 
circumstances  did  not  permit  of  a  formal  hearing  on  the  basis  of  a  formal  notice. 
The  subdivision  is  amended  to  make  it  plain  that  informal  notice,  which  may  be 
communicated  to  the  attorney  rather  than  the  adverse  part)',  is  to  be  preferred  to  no 
notice  at  all. 

Before  notice  can  be  dispensed  with,  the  applicant's  counsel  must  give  his 
certificate  as  to  anv  efforts  made  to  give  notice  and  the  reasons  why  notice  should 
not  be  required.  This  certificate  is  in  addition  to  the  requirement  of  an  affidavit  or 
verified  complaint  setting  forth  the  facts  as  to  the  irreparable  injury  which  would 
result  before  the  opposition  could  be  heard.  .  .  . 


Rule  65.1.     Security:  Proceedings  Against  Sureties 

Whenever  these  rules,  including  the  Supplemental  Rules  for  Admiralty  or 
Maritime  Claims  and  Asset  Forfeiture  Actions,  require  or  permit  the  giving  of 
security'  by  a  partv,  and  security  is  given  in  the  form  of  a  bond  or  stipulation  or 
other  undertaking  with  one  or  more  sureties,  each  surety  submits  to  the 
jurisdiction  of  the  court  and  irrevocably  appoints  the  clerk  of  the  court  as  the 
surety's  agent  upon  whom  any  papers  affecting  the  surety's  liability  on  the  bond 
or  undertaking  may  be  served.  The  surety's  liability  may  be  enforced  on  motion 
without  the  necessity  of  an  independent  action.  The  motion  and  such  notice  of 
the  motion  as  the  court  prescribes  may  be  served  on  the  clerk  of  the  court,  who 
shall  forthwith  mail  copies  to  the  sureties  if  their  addresses  are  known. 

Added  Feb.  28,  1966,  eff.  July  1,  1966;  as  amended  Mar.  2,  1987,  eff.  Aug.  1, 
1987;  Apr.  12,  2006,  eff.  Dec.  1,  2006. 


Rule  66.     Receivers  Appointed  by  Federal  Courts 

An  action  wherein  a  receiver  has  been  appointed  shall  not  be  dismissed 
except  by  order  of  the  court.  The  practice  in  the  administration  of  estates  by- 
receivers   or   bv   other  similar   officers   appointed   by  the   court  shall   be   in 
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accordance  with  the  practice  heretofore  followed  in  the  courts  of  the  United 
States  or  as  provided  in  rules  promulgated  by  the  district  courts.  In  all  other 
respects  the  action  in  which  the  appointment  of  a  receiver  is  sought  or  which  is 
brought  by  or  against  a  receiver  is  governed  bv  these  rules. 

As  amended  Dec.  27,  1946,  eff.  Mar.  19, 'l  948;  Dec.  29,  1948,  eff.  Oct.  20, 
1949. 


Rule  67.     Deposit  in  Court 

In  an  action  in  which  any  part  of  the  relief  sought  is  a  judgment  for  a  sum  of 
money  or  the  disposition  of  a  sum  of  money  or  the  disposition  of  any  other  thing 
capable  of  deliver)',  a  party,  upon  notice  to  every  other  party,  and  by  leave  of 
court,  may  deposit  with  the  court  all  or  any  part  of  such  sum  or  thing,  whether  or 
not  that  party  claims  all  or  any  part  of  the  sum  or  thing.  The  party  making  the 
deposit  shall  serve  the  order  permitting  deposit  on  the  clerk  of  the  court.  Money 
paid  into  court  under  this  rule  shall  be  deposited  and  withdrawn  in  accordance 
with  the  provisions  of  Title  28,  U.S.C.,  §§2041,  and  2042;  the  Act  of  June  26, 
1934,  c.  756,  §23,  as  amended  (48  Stat.  1236,  58  Stat.  845),  U.S.C.,  Title  31, 
§725v;  or  any  like  statute.  The  fund  shall  be  deposited  in  an  interest-bearing 
account  or  invested  in  an  interest-bearing  instrument  approved  bv  the  court. 

As  amended  Dec.  29, 1948,  eff.  Oct.  20, 1949;  Apr.  28, 1983,  eff.  Aug.  1, 1983. 

Advisory  Committee  Notes,  1983  Amendments 

Rule  67  has  been  amended  in  three  ways.  The  first  change  is  the  addition  of  the 
clause  in  the  first  sentence.  Some  courts  have  construed  the  present  rule  to  permit 
deposit  only  when  the  part)-  making  it  claims  no  interest  in  the  fund  or  thing 
deposited.  E.g.,  Blasin-Stern  v.  Beech-Nut  Life  Savings  Corp.,  429  F.  Supp.  533 
(D.  Puerto  Rico  1975);  Dinkins  v.  General  Aniline  &  Film  Corp.,  214  F.  Supp. 
281  (S.D.N.Y.  1963).  However,  there  are  situations  in  which  a  litigant  may  wish  to 
be  relieved  of  responsibility  for  a  sum  or  thing,  but  continue  to  claim  an  interest  in 
all  or  part  of  it.  In  these  cases  the  deposit-in-court  procedure  should  be  available;  in 
addition  to  the  advantages  to  the  party  making  the  deposit,  the  procedure  gives 
other  litigants  assurance  that  any  judgment  will  be  collectable.  The  amendment  is 
intended  to  accomplish  that. 

The  second  change  is  the  addition  of  a  requirement  that  the  order  of  deposit 
be  served  on  the  clerk  of  the  court  in  which  the  sum  or  thing  is  to  be  deposited. 
This  is  simply  to  assure  that  the  clerk  knows  what  is  being  deposited  and  what  his 
responsibilities  are  with  respect  to  the  deposit.  The  latter  point  is  particularly 
important  since  the  rule  as  amended  contemplates  that  deposits  will  be  placed  in 
interest-bearing  accounts;  the  clerk  must  know  what  treatment  has  been  ordered  for 
the  particular  deposit. 

The  third  change  is  to  require  that  any  money  be  deposited  in  an  interest- 
bearing  account  or  instrument  approved  by  the  court. 
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Rule  68.     Offer  of  Judgment 

At  any  time  more  than  10  days  before  the  trial  begins,  a  party  defending 
against  a  claim  may  serve  upon  the  adverse  partv  an  offer  to  allow  judgment  to  be 
taken  against  the  defending  partv  for  the  monev  or  propertv  or  to  the  effect 
specified  in  the  offer,  with  costs  then  accrued.  If  within  10  davs  after  the  service 
of  the  offer  the  adverse  partv  serves  written  notice  that  the  offer  is  accepted,  either 
part\  may  then  file  the  offer  and  notice  of  acceptance  together  with  proof  of 
service  thereof  and  thereupon  the  clerk  shall  enter  judgment.  An  offer  not 
accepted  shall  be  deemed  withdrawn  and  evidence  thereof  is  not  admissible 
except  in  a  proceeding  to  determine  costs.  If  the  judgment  finallv  obtained  by 
the  offeree  is  not  more  favorable  than  the  offer,  the  offeree  must  pav  the  costs 
incurred  after  the  making  of  the  offer.  The  fact  that  an  offer  is  made  but  not 
"accepted  does  not  preclude  a  subsequent  offer.  When  the  liabilitv  of  one  partv  to 
another  has  been  determined  bv  verdict  or  order  or  judgment,  but  the  amount  or 
extent  of  the  liabilitv  remains  to  be  determined  by  further  proceedings,  the  partv 
adjudged  liable  mav  make  an  offer  of  judgment,  which  shall  have  the  same  effect 
as  an  offer  made  before  trial  if  it  is  served  within  a  reasonable  time  not  less  than 
10  davs  prior  to  the  commencement  of  hearings  to  determine  the  amount  or 
extent  of  liabilitv. 

As  amended  Dec.  27,  1946,  eff.  Mar.  19.  1948;  Feb.  28,  1966,  eff.  July  1. 
1966;  Mar.  2,  198",  eff.  Aug.  1.  1987. 


Rule  69.     Execution 

(a)  In  General.  Process  to  enforce  a  judgment  for  the  payment  of  money 
shall  be  a  writ  of  execution,  unless  the  court  directs  otherwise.  The  procedure  on 
execution,  in  proceedings  supplementary  to  and  in  aid  of  a  judgment,  and  in 
proceedings  on  and  in  aid  of  execution  shall  be  in  accordance  with  the  practice 
and  procedure  of  the  state  in  which  the  district  court  is  held,  existing  at  the  time 
the  remedy  is  sought,  except  that  any  statute  of  the  United  States  governs  to  the 
extent  that  it  is  applicable.  In  aid  of  the  judgment  or  execution,  the  judgment 
creditor  or  a  successor  in  interest  when  that  interest  appears  of  record,  may 
obtain  discoverv  from  anv  person,  including  the  judgment  debtor,  in  the  manner 
provided  in  these  rules  or  in  the  manner  provided  by  the  practice  of  the  state  in 
which  the  district  court  is  held. 

(b)  .Against  Certain  Public  Officers.  When  a  judgment  has  been  entered 
against  a  collector  or  other  officer  of  revenue  under  the  circumstances  stated  in 
Title  28,  U.S.C.,  $2006,  or  against  an  officer  of  Congress  in  an  action  mentioned 
in  the  Act  of  March  3,  1875,  ch.  130,  $8  (18  Stat.  401 ),  U.S.C.,  Title  2,  $  1 18,  and 
when  the  court  has  given  the  certificate  of  probable  cause  for  the  officer's  act  as 
provided  in  those  statutes,  execution  shall  not  issue  against  the  officer  or  the 
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officer's  property  but  the  final  judgment  shall  be  satisfied  as  provided  in  such 
statutes. 

As  amended  Dec.  29,  1948,  eff.  Oct.  20,  1949;  Mar.  30,  1970,  eff.  July  1, 
1970;  Mar.  2,  1987,  eff.  Aug.  1,  1987. 


Rule  70.     Judgment  for  Specific  Acts;  Vesting  Title 

If  a  judgment  directs  a  part}'  to  execute  a  conveyance  of  land  or  to  deliver 
deeds  or  other  documents  or  to  perform  anv  other  specific  act  and  the  part}'  fails 
to  comply  within  the  time  specified,  the  court  may  direct  the  act  to  be  done  at 
the  cost  of  the  disobedient  party  by  some  other  person  appointed  by  the  court 
and  the  act  when  so  done  has  like  effect  as  if  done  by  the  part}'.  On  application  of 
the  part}'  entitled  to  performance,  the  clerk  shall  issue  a  writ  of  attachment  or 
sequestration  against  the  properly  of  the  disobedient  party  to  compel  obedience 
to  the  judgment.  The  court  may  also  in  proper  cases  adjudge  the  part}'  in 
contempt.  If  real  or  personal  property  is  within  the  district,  the  court  in  lieu  of 
directing  a  conveyance  thereof  may  enter  a  judgment  divesting  the  title  of  any 
part}'  and  vesting  it  in  others  and  such  judgment  has  the  effect  of  a  conveyance 
executed  in  due  form  of  law.  When  any  order  or  judgment  is  for  the  delivery  of 
possession,  the  part}'  in  whose  favor  it  is  entered  is  entitled  to  a  writ  of  execution 
or  assistance  upon  application  to  the  clerk. 


Rule  71.     Process  in  Behalf  of  and  Against  Persons  Not  Parties 

When  an  order  is  made  in  favor  of  a  person  who  is  not  a  part}'  to  the  action, 
that  person  mav  enforce  obedience  to  the  order  by  the  same  process  as  if  a  party; 
and,  when  obedience  to  an  order  may  be  lawfully  enforced  against  a  person  who 
is  not  a  partv,  that  person  is  liable  to  the  same  process  for  enforcing  obedience  to 
the  order  as  if  a  part}'. 

As  amended  Mar.  2,  1987,  eff.  Aug.  1,  1987. 


Rule  71  A.     Condemnation  of  Property 

(a)  Applicability  of  Other  Rules.  The  Rules  of  Civil  Procedure  for  the 
United  States  District  Courts  govern  the  procedure  for  the  condemnation  of  real 
and  personal  property  under  the  power  of  eminent  domain,  except  as  otherwise 
provided  in  this  rule. 

(b)  Joinder  of  Properties.  The  plaintiff  mav  join  in  the  same  action  one  or 
more  separate  pieces  of  property,  whether  in  the  same  or  different  ownership  and 
whether  or  not  sought  for  the  same  use. 
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(c)  Complaint. 

(1)  Caption.  The  complaint  shall  contain  a  caption  as  provided  in  Rule  10(a), 
except  that  the  plaintiff  shall  name  as  defendants  the  property,  designated  generally 
by  kind,  quantity,  and  location,  and  at  least  one  of  the  owners  of  some  part  of  or 
interest  in  the  property. 

(2)  Contents.  The  complaint  shall  contain  a  short  and  plain  statement  of 
the  authority  for  the  taking,  the  use  for  which  the  properly  is  to  be  taken,  a 
description  of  the  property  sufficient  for  its  identification,  the  interests  to  be 
acquired,  and  as  to  each  separate  piece  of  propertv  a  designation  of  the 
defendants  who  have  been  joined  as  owners  thereof  or  of  some  interest  therein. 
Upon  the  commencement  of  the  action,  the  plaintiff  need  join  as  defendants 
onlv  the  persons  having  or  claiming  an  interest  in  the  property  whose  names  are 
then  known,  but  prior  to  anv  hearing  involving  the  compensation  to  be  paid  for  a 
piece  of  propertv,  the  plaintiff  shall  add  as  defendants  all  persons  having  or 
claiming  an  interest  in  that  propertv  whose  names  can  be  ascertained  bv  a 
reasonably  diligent  search  of  the  records,  considering  the  character  and  value  of 
the  propertv  involved  and  the  interests  to  be  acquired,  and  also  those  whose 
names  have  otherwise  been  learned.  All  others  may  be  made  defendants  under 
the  designation  "Unknown  Owners."  Process  shall  be  served  as  provided  in 
subdivision  (d)  of  this  rule  upon  all  defendants,  whether  named  as  defendants  at 
the  time  of  the  commencement  of  the  action  or  subsequently  added,  and  a 
defendant  may  answer  as  provided  in  subdivision  (e)  of  this  rule.  The  court 
meanwhile  mav  order  such  distribution  of  a  deposit  as  the  facts  warrant. 

(3)  Filing.  In  addition  to  filing  the  complaint  with  the  court,  the  plaintiff 
shall  furnish  to  the  clerk  at  least  one  copy  thereof  for  the  use  of  the  defendants 
and  additional  copies  at  the  request  of  the  clerk  or  of  a  defendant. 

(d)  Process. 

(J)  Notice;  Delivery.  Upon  the  filing  of  the  complaint  the  plaintiff  shall 
forthwith  deliver  to  the  clerk  joint  or  several  notices  directed  to  the  defendants 
named  or  designated  in  the  complaint.  Additional  notices  directed  to  defendants 
subsequently  added  shall  be  so  delivered.  The  delivery  of  the  notice  and  its 
service  have  the  same  effect  as  the  deliverv  and  service  of  the  summons  under 
Rule  4. 

(2)  Same;  Form.  Each  notice  shall  state  the  court,  the  title  of  the  action,  the 
name  of  the  defendant  to  whom  it  is  directed,  that  the  action  is  to  condemn 
propertv,  a  description  of  the  defendant's  properly  sufficient  for  its  identification, 
the  interest  to  be  taken,  the  authority  for  the  taking,  the  uses  for  which  the 
property  is  to  be  taken,  that  the  defendant  may  serve  upon  the  plaintiffs  attorney 
an  answer  within  20  davs  after  service  of  the  notice,  and  that  the  failure  so  to 
serve  an  answer  constitutes  a  consent  to  the  taking  and  to  the  authority  of  the 
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court  to  proceed  to  hear  the  action  and  to  fix  the  compensation.  The  notice  shall 
conclude  with  the  name  of  the  plaintiffs  attorney  and  an  address  within  the 
district  in  which  action  is  brought  where  the  attornev  mav  be  served.  The  notice 
need  contain  a  description  of  no  other  property  than  that  to  be  taken  from  the 
defendants  to  whom  it  is  directed. 

(3)  Sen  ice  ofSotice. 

(A)  Personal  Service.  Personal  service  of  the  notice  (but  without  copies  of  the 
complaint)  shall  be  made  in  accordance  with  Rule  4  upon  a  defendant  whose 
residence  is  known  and  who  resides  within  the  United  States  or  a  territory  subject 
to  the  administrative  or  judicial  jurisdiction  of  the  United  States. 

(B)  Service  by  Publication.  Upon  the  filing  of  a  certificate  of  the  plaintiffs 
attornev  stating  that  the  attornev  believes  a  defendant  cannot  be  personally 
served,  because  after  diligent  inquiry  within  the  state  in  which  the  complaint  is 
filed  the  defendant's  place  of  residence  cannot  be  ascertained  bv  the  plaintiff  or, 
if  ascertained,  that  it  is  bevond  the  territorial  limits  of  personal  service  as 
provided  in  this  rule,  service  of  the  notice  shall  be  made  on  this  defendant  by 
publication  in  a  newspaper  published  in  the  county  where  the  property  is 
located,  or  if  there  is  no  such  newspaper,  then  in  a  newspaper  having  a  general 
circulation  where  the  property  is  located,  once  a  week  for  not  less  than  three 
successive  weeks.  Prior  to  the  last  publication,  a  copy  of  the  notice  shall  also  be 
mailed  to  a  defendant  who  cannot  be  personally  served  as  provided  in  this  rule 
but  whose  place  of  residence  is  then  known.  Unknown  owners  may  be  served  by 
publication  in  like  manner  bv  a  notice  addressed  to  "Unknown  Owners." 

Service  bv  publication  is  complete  upon  the  date  of  the  last  publication. 
Proof  of  publication  and  mailing  shall  be  made  by  certificate  of  the  plaintiffs 
attornev,  to  which  shall  be  attached  a  printed  copy  of  the  published  notice  with 
the  name  and  dates  of  the  newspaper  marked  thereon. 

(4)  Return:  Amendment.  Proof  of  service  of  the  notice  shall  be  made  and 
amendment  of  the  notice  or  proof  of  its  service  allowed  in  the  manner  provided 
for  the  return  and  amendment  of  the  summons  under  Rule  4. 

(e)  Appearance  or  Answer.  If  a  defendant  has  no  objection  or  defense  to  the 
taking  of  the  defendant's  property,  the  defendant  may  serve  a  notice  of 
appearance  designating  the  property  in  which  the  defendant  claims  to  be 
interested.  Thereafter  the  defendant  shall  receive  notice  of  all  proceedings 
affecting  it.  If  a  defendant  has  any  objection  or  defense  to  the  taking  of  the 
property,  the  defendant  shall  serve  an  answer  within  20  days  after  the  service  of 
notice  upon  the  defendant.  The  answer  shall  identify  the  property  in  which  the 
defendant  claims  to  have  an  interest,  state  the  nature  and  extent  of  the  interest 
claimed,  and  state  all  the  defendant's  objections  and  defenses  to  the  taking  of  the 
property.  A  defendant  waives  all  defenses  and  objections  not  so  presented,  but  at 
the  trial  of  the  issue  of  just  compensation,  whether  or  not  the  defendant  has 
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previously  appeared  or  answered,  the  defendant  may  present  evidence  as  to  the 
amount  of  the  compensation  to  be  paid  for  the  property,  and  the  defendant  may 
share  in  the  distribution  of  the  award.  No  other  pleading  or  motion  asserting  any 
additional  defense  or  objection  shall  be  allowed. 

(f )  Amendment  of  Pleadings.  Without  leave  of  court,  the  plaintiff  may 
amend  the  complaint  at  any  time  before  the  trial  of  the  issue  of  compensation 
and  as  many  times  as  desired,  but  no  amendment  shall  be  made  which  will  result 
in  a  dismissal  forbidden  by  subdivision  (i)  of  this  rule.  The  plaintiff  need  not 
serve  a  copy  of  an  amendment,  but  shall  serve  notice  of  the  filing,  as  provided  in 
Rule  5(b),  upon  any  party7  affected  thereby  who  has  appeared  and,  in  the  manner 
provided  in  subdivision  (d)  of  this  rule,  upon  any  party  affected  thereby  who  has 
not  appeared.  The  plaintiff  shall  furnish  to  the  clerk  of  the  court  for  the  use  of  the 
defendants  at  least  one  copy  of  each  amendment,  and  he  shall  furnish  additional 
copies  on  the  request  of  the  clerk  or  of  a  defendant.  Within  the  time  allowed  by 
subdivision  (e)  of  this  rule  a  defendant  may  serve  an  answer  to  the  amended 
pleading,  in  the  form  and  manner  and  with  the  same  effect  as  there  provided. 

(g)  Substitution  of  Parties.  If  a  defendant  dies  or  becomes  incompetent  or 
transfers  an  interest  after  the  defendant's  joinder,  the  court  may  order 
substitution  of  the  proper  part)'  upon  motion  and  notice  of  hearing.  If  the 
motion  and  notice  of  hearing  are  to  be  served  upon  a  person  not  already  a  party, 
service  shall  be  made  as  provided  in  subdivision  (d)(3)  of  this  rule. 

(h)  Trial.  If  the  action  involves  the  exercise  of  the  power  of  eminent  domain 
under  the  law  of  the  United  States,  any  tribunal  specially  constituted  by  an  Act  of 
Congress  governing  the  case  for  the  trial  of  the  issue  of  just  compensation  shall  be 
the  tribunal  for  the  determination  of  that  issue;  but  if  there  is  no  such  specially 
constituted  tribunal  any  party  may  have  a  trial  by  jury  of  the  issue  of  just 
compensation  bv  filing  a  demand  therefor  within  the  time  allowed  for  answer  or 
within  such  further  time  as  the  court  may  fix,  unless  the  court  in  its  discretion  orders 
that,  because  of  the  character,  location,  or  quantity  of  the  property  to  be 
condemned,  or  for  other  reasons  in  the  interest  of  justice,  the  issue  of  compensation 
shall  be  determined  by  a  commission  of  three  persons  appointed  by  it. 

In  the  event  that  a  commission  is  appointed  the  court  may  direct  that  not 
more  than  two  additional  persons  serve  as  alternate  commissioners  to  hear  the 
case  and  replace  commissioners  who,  prior  to  the  time  when  a  decision  is  filed, 
are  found  by  the  court  to  be  unable  or  disqualified  to  perform  their  duties.  An 
alternate  who  does  not  replace  a  regular  commissioner  shall  be  discharged  after 
the  commission  renders  its  final  decision.  Before  appointing  the  members  of  the 
commission  and  alternates  the  court  shall  advise  the  parties  of  the  identity  and 
qualifications  of  each  prospective  commissioner  and  alternate  and  may  permit 
the  parties  to  examine  each  such  designee.  The  parties  shall  not  be  permitted  or 
required  by  the  court  to  suggest  nominees.  Each  party  shall  have  the  right  to 
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object  for  valid  cause  to  the  appointment  of  am  person  as  a  commissioner  or 
alternate.  If  a  commission  is  appointed  it  shall  have  the  authority  of  a  master 
provided  in  Rule  53(c)  and  proceedings  before  it  shall  be  governed  by  the 
provisions  of  Rule  53(d).  Its  action  and  report  shall  be  determined  bv  a  majority 
and  its  findings  and  report  shall  have  the  effect,  and  be  dealt  with  by  the  court  in 
accordance  with  the  practice,  prescribed  in  Rule  53(e),  (f)  and  (g).  Trial  of  all 
issues  shall  otherwise  be  by  the  court. 

(i)  Dismissal  of  Action. 

(J)  As  of  Right.  If  no  hearing  has  begun  to  determine  the  compensation  to 
be  paid  for  a  piece  of  property  and  the  plaintiff  has  not  acquired  the  title  or  a 
lesse  interest  in  or  taken  possession,  the  plaintiff  may  dismiss  the  action  as  to  that 
property,  without  an  order  of  the  court,  by  filing  a  notice  of  dismissal  setting  forth 
a  brief  description  of  the  property  as  to  which  the  action  is  dismissed. 

(2)  By  Stipulation.  Before  the  entry  of  any  judgment  vesting  the  plaintiff 
with  title  or  a  lesser  interest  in  or  possession  of  property,  the  action  may  be 
dismissed  in  whole  or  in  part,  without  an  order  of  the  court,  as  to  any  property  bv 
filing  a  stipulation  of  dismissal  by  the  plaintiff  and  the  defendant  affected 
therebv;  and,  if  the  parties  so  stipulate,  the  court  mav  vacate  any  judgment  that 
has  been  entered. 

(3)  By  Order  of  the  Court.  At  any  time  before  compensation  for  a  piece  of 
property  has  been  determined  and  paid  and  after  motion  and  hearing,  the  court 
may  dismiss  the  action  as  to  that  property,  except  that  it  shall  not  dismiss  the 
action  as  to  any  part  of  the  property  of  which  the  plaintiff  has  taken  possession  or 
in  which  the  plaintiff  has  taken  title  or  a  lesser  interest,  but  shall  award  just 
compensation  for  the  possession,  title  or  lesser  interest  so  taken.  The  court  at  any 
time  may  drop  a  defendant  unnecessarily  or  improperly  joined. 

(4)  Effect.  Except  as  otherwise  provided  in  the  notice,  or  stipulation  of 
dismissal,  or  order  of  the  court,  any  dismissal  is  without  prejudice. 

(j)  Deposit  and  Its  Distribution.  The  plaintiff  shall  deposit  with  the  court 
am  money  required  bv  law  as  a  condition  to  the  exercise  of  the  power  of  eminent 
domain;  and,  although  not  so  required,  may  make  a  deposit  when  permitted  by 
statute.  In  such  cases  the  court  and  attorneys  shall  expedite  the  proceedings  for  the 
distribution  of  the  money  so  deposited  and  for  the  ascertainment  and  payment  of 
just  compensation.  If  the  compensation  finally  awarded  to  any  defendant  exceeds 
the  amount  which  has  been  paid  to  the  defendant  on  distribution  of  the  deposit, 
the  court  shall  enter  judgment  against  the  plaintiff  and  in  favor  of  that  defendant 
for  the  deficiency.  If  the  compensation  finally  awarded  to  any  defendant  is  less 
than  the  amount  which  has  been  paid  to  that  defendant,  the  court  shall  enter 
judgment  against  that  defendant  and  in  favor  of  the  plaintiff  for  the  overpayment. 
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(k)  Condemnation  Under  a  State's  Power  of  Eminent  Domain.  The 

practice  as  herein  prescribed  governs  in  actions  involving  the  exercise  of  the 
power  of  eminent  domain  under  the  law  of  a  state,  provided  that  if  the  state  law 
makes  provision  for  trial  of  any  issue  by  jury,  or  for  trial  of  the  issue  of 
compensation  by  jury  or  commission  or  both,  that  provision  shall  be  followed. 

(1)  Costs.  Costs  are  not  subject  to  Rule  54(d). 

Added  Apr.  30,  1951,  eff.  Aug.  1,  1951;  amended  Jan.  21,  1963,  eff.  Julv  1, 
1963;  Apr.  29,  1985,  eff.  Aug.  1,  1985;  Mar.  2,  1987,  eff.  Aug.  1,  1987;  Apr.25, 
1988,  eff.  Aug.  1,  1988;  Nov.  18,  1988,  Pub.  L.  100-690,  Title  VII,  $7050,  102 
Stat.  4401;  Apr.  22,  1993,  eff.  Dec.  1,  1993;  Mar.  27,  2003,  eff.  Dec.  1,  2003. 


IX.     Special  Proceedings 

Rule  72.     Magistrate  Judges;  Pretrial  Orders 

(a)  Nondispositive  Matters.  A  magistrate  judge  to  whom  a  pretrial  matter 
not  dispositive  of  a  claim  or  defense  of  a  parly  is  referred  to  hear  and  determine 
shall  promptly  conduct  such  proceedings  as  are  required  and  when  appropriate 
enter  into  the  record  a  written  order  setting  forth  the  disposition  of  the  matter. 
\\  ithin  10  davs  after  being  served  with  a  copy  of  the  magistrate  judge's  order,  a 
part}-  may  serve  and  file  objections  to  the  order;  a  party  may  not  thereafter  assign 
as  error  a  defect  in  the  magistrate  judge's  order  to  which  objection  was  not  timely 
made.  The  district  judge  to  whom  the  case  is  assigned  shall  consider  such 
objections  and  shall  modify  or  set  aside  any  portion  of  the  magistrate  judge's 
order  found  to  be  clearlv  erroneous  or  contrary  to  law. 

(b)  Dispositive  Motions  and  Prisoner  Petitions.  A  magistrate  judge 
assigned  without  consent  of  the  parties  to  hear  a  pretrial  matter  dispositive  of  a 
claim  or  defense  of  a  party  or  a  prisoner  petition  challenging  the  conditions  of 
confinement  shall  promptlv  conduct  such  proceedings  as  are  required.  A  record 
shall  be  made  of  all  evidentiarv  proceedings  before  the  magistrate  judge,  and  a 
record  mav  be  made  of  such  other  proceedings  as  the  magistrate  judge  deems 
necessary.  The  magistrate  judge  shall  enter  into  the  record  a  recommendation 
for  disposition  of  the  matter,  including  proposed  findings  of  fact  when 
appropriate.  The  clerk  shall  forthwith  mail  copies  to  all  parties. 

A  partv  objecting  to  the  recommended  disposition  of  the  matter  shall 
promptlv  arrange  for  the  transcription  of  the  record,  or  portions  of  it  as  all  parties 
mav  agree  upon  or  the  magistrate  judge  deems  sufficient,  unless  the  district 
judge  otherwise  directs.  Within  10  days  after  being  served  with  a  copy  of  the 
recommended  disposition,  a  part}'  may  serve  and  file  specific,  written  objections 
to  the  proposed  findings  and  recommendations.  A  party  may  respond  to  another 
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party's  objections  within  10  days  after  being  served  with  a  copy  thereof.  The 
district  judge  to  whom  the  case  is  assigned  shall  make  a  de  novo  determination 
upon  the  record,  or  after  additional  evidence,  of  any  portion  of  the  magistrate 
judge's  disposition  to  which  specific  written  objection  has  been  made  in 
accordance  with  this  rule.  The  district  judge  may  accept,  reject,  or  modify  the 
recommended  decision,  receive  further  evidence,  or  recommit  the  matter  to  the 
magistrate  judge  with  instructions. 

Added  Apr.  28,  1983,  eff.  Aug.  1,  1983;  Apr.  30,  1991,  eff.  Dec.  1,  1991;  Apr. 
22,  1993,  eff.  Dec.  1,  1993. 

Advisory  Committee  Notes,  1983  Addition 

Subdivision  (a).  This  subdivision  addresses  court-ordered  referrals  of 
nondispositive  matters  under  28  U.S.C  1636(b)(1)(A).  The  rule  calls  for  a 
written  order  of  the  magistrate's  disposition  to  preserve  the  record  and  facilitate 
review.  An  oral  order  read  into  the  record  by  the  magistrate  will  satisfy  this 
requirement. 

No  specific  procedures  or  timetables  for  raising  objections  to  the  magistrate's 
rulings  on  nondispositive  matters  are  set  forth  in  the  Magistrates  Act.  The  rule  fixes 
a  10-day  period  in  order  to  avoid  uncertainty  and  provide  uniformity  that  will 
eliminate  the  confusion  that  might  arise  if  different  periods  were  prescribed  by 
local  rule  in  different  districts.  It  also  contemplated  that  a  party  who  is  successful 
before  the  magistrate  will  be  afforded  an  opportunity  to  respond  to  objections 
raised  to  the  magistrate's  ruling. 

The  last  sentence  of  subdivision  (a)  specifies  that  reconsideration  of  a 
magistrate's  order,  as  provided  for  in  the  Magistrates  Act,  shall  be  by  the  district 
judge  to  whom  the  case  is  assigned.  This  rule  does  not  restrict  experimentation  by 
the  district  courts  under  28  U.S.C.  §636(b)(3)  involving  references  of  matters  other 
than  pretrial  matters,  such  as  appointment  of  counsel,  taking  of  default  judgments, 
and  acceptance  of  jury  verdicts  when  the  judge  is  unavailable. 

Subdivision  (b).  This  subdivision  governs  court-ordered  referrals  of 
dispositive  pretrial  matters  and  prisoner  petitions  challenging  conditions  of 
confinement,  pursuant  to  statutory  authorization  in  28  U.S.C.  \61>6(b)(\)(B) . 
This  rule  does  not  extend  to  habeas  corpus  petitions,  which  are  covered  by  the 
specific  rules  relating  to  proceedings  under  Sections  2254  and  2255  of  Title  28. 

This  rule  implements  the  statutory  procedures  for  making  objections  to  the 
magistrate's  proposed  findings  and  recommendations.  The  10-day  period,  as 
specified  in  the  statute,  is  subject  to  Rule  6(e)  which  provides  for  an  additional 
3-day  period  when  service  is  made  by  mail.  Although  no  specific  provision  appears 
in  the  Magistrates  Act,  the  rule  specifies  a  10-day  period  for  a  party  to  respond  to 
objections  to  the  magistrate's  recommendation. 

Implementing  the  statutory  requirements,  the  rule  requires  the  district  judge 
to  whom  the  case  is  assigned  to  make  a  de  novo  determination  of  those  portions  of 
the  report,  findings,  or  recommendations  to  which  timely  objection  is  made.  The 
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term  "de  novo"  signifies  that  the  magistrate's  findings  are  not  protected  bv  the  clearly 
erroneous  doctrine,  but  does  not  indicate  that  a  second  e\identiarv  hearing  is  required. 
See  United  States  v.  Raddatz,  41"  U.S.  66"  ( 1980).  See  also  Silberman,  Masters  and 
Magistrates  Part  II:  The  American  Analogue,  50  N.Y.U.  L.  Rev.  129".  136"  ( 1975). 
When  no  timely  objection  is  filed,  the  court  need  onlv  satisfy  itself  that  there  is  no  clear 
error  on  the  face  of  the  record  in  order  to  accept  the  recommendation.  See  Campbell  v. 
United  States  Dist.  Court,  501  F.Zd  196,  206  (9th  Cir.  19_4i,  cert,  denied,  419  U.S. 
879,  quoted  in  House  Report  Xo.  94-1609, 94th  Cong.  2d  Sess.  (1976)  at  3.  Compare 
Park  Motor  Mart,  Inc.  v.  Ford  Motor  Co.,  616  F.2d  603  ( IstCir.  1980).  Failure  to  make 
timelv  objection  to  the  magistrate's  report  prior  to  its  adoption  by  the  district  judge  may 
constitute  a  waiver  of  appellate  review  of  the  district  judge's  order.  See  United  States  v. 
Walters,  638  F.2d  94"  <  6th  Cir.  1981 


Rule  73.     Magistrate  Judges;  Trial  by  Consent  and  Appeal  Options 

(a)  Powers;  Procedure.  When  specially  designated  to  exercise  such 
jurisdiction  bv  local  rule  or  order  of  the  district  court  and  when  all  parties 
consent  thereto,  a  magistrate  judge  mav  exercise  the  authority  provided  by  Title 
28,  U.S.C.  $636(c)  and  mav  conduct  am  or  all  proceedings,  including  a  jurv  or 
nonjury  trial,  in  a  civil  case.  A  record  of  the  proceedings  shall  be  made  in 
accordance  with  the  requirements  of  Title  28,  U.S.C.  5636(c)(5). 

(b)  Consent.  When  a  magistrate  judge  has  been  designated  to  exercise  civil 
trial  jurisdiction,  the  clerk  shall  give  written  notice  to  the  parties  of  their 
opportunity  to  consent  to  the  exercise  bv  a  magistrate  judge  of  civil  jurisdiction 
over  the  case,  as  authorized  bv  Title  28,  U.S.C.  $636(c).  If.  within  the  period 
specified  bv  local  rule,  the  parties  agree  to  a  magistrate  judge's  exercise  of  such 
authority,  thev  shall  execute  and  file  a  joint  form  of  consent  or  separate  forms  of 
consent  setting  forth  such  election. 

A  district  judge,  magistrate  judge,  or  other  court  official  may  again  advise 
the  parties  of  the  availability  of  the  magistrate  judge,  but,  in  so  doing,  shall  also 
advise  the  parties  that  thev  are  free  to  withhold  consent  without  adverse 
substantive  consequences.  A  district  judge  or  magistrate  judge  shall  not  be 
informed  of  a  party's  response  to  the  clerk's  notification,  unless  all  parties  have 
consented  to  the  referral  of  the  matter  to  a  magistrate  judge. 

The  district  judge,  for  good  cause  shown  on  the  judge's  own  initiative,  or 
under  extraordinary  circumstances  shown  by  a  party,  may  vacate  a  reference  of  a 
civil  matter  to  a  magistrate  judge  under  this  subdivision. 

(c)  Appeal.  In  accordance  with  Tide  28,  U.S.C.  $636(c)(3),  appeal  from  a 
judgment  entered  upon  direction  of  a  magistrate  judge  in  proceedings  under  this 
rule  will  lie  to  the  court  of  appeals  as  it  would  from  a  judgment  of  the  district 
court. 
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Added  Apr.  28,  1983,  eff.  Aug.  1,  1983;  amended  Mar.  2,  198",  eff.  Aug.  1. 
1987;  Apr.  22,  1993,  eff.  Dec.  1,  1993;  Apr.  11.  199".  eff.  Dec.  1.  199". 


Advisory  Committee  Notes,  1983  Addition 

Subdivision  (a).  This  subdivision  implements  the  broad  authority  of  the 
1979  amendments  to  the  Magistrates  Act.  28  U.S.C.  5636(c),  which  permit  a 
magistrate  to  sit  in  lieu  of  a  district  judge  and  exercise  civil  jurisdiction  over  a 
case,  when  the  parties  consent.  See  McCabe,  The  Federal  Magistrate  Act  of  19~9. 
16  Harv.  J.  Legis.  343,  364-3~9  (1979).  In  order  to  exercise  this  jurisdiction,  a 
magistrate  must  be  speciallv  designated  under  28  U.S.C.  \636c  1  bv  the  district 
court  or  courts  he  serves.  The  onlv  exception  to  a  magistrate's  exercise  of  civil 
jurisdiction,  which  includes  the  power  to  conduct  jurv  and  nonjurv  trials  and 
decide  dispositive  motions,  is  the  contempt  power.  A  hearing  on  contempt  is  to  be 
conducted  bv  the  district  judge  upon  certification  of  the  facts  and  an  order  to 
show  cause  by  the  magistrate.  See  28  U.S.C.  $639(e).  In  view  of  28  U.S.C.  \636 
(c)(1)  and  this  rule,  it  is  unnecessary  to  amend  Rule  58  to  provide  that  the 
decision  of  a  magistrate  is  a  "decision  by  the  court"  for  the  purposes  of  that  rule 
and  a  "final  decision  of  the  district  court"  for  purposes  of  28  U.S.C.  \1291 
governing  appeals. 

Subdivision  (b).  This  subdivision  implements  the  blind  consent  provision  of 
28  U.S.C.  J636(c)(2)  and  is  designed  to  ensure  that  neither  the  judge  nor  the 
magistrate  attempts  to  induce  a  partv  to  consent  to  reference  of  a  civil  matter  under 
this  rule  to  a  magistrate.  See  House  Rep.  No.  96-444,  96th  Cong.  1st  Sess.  8  ( 19~9 1. 

The  rule  opts  for  a  uniform  approach  in  implementing  the  consent  provision 
bv  directing  the  clerk  to  notifv  the  parties  of  their  opportunity  to  elect  to  proceed 
before  a  magistrate  and  bv  requiring  the  execution  and  filing  of  a  consent  form  or 
forms  setting  forth  the  election.  However,  flexibility  at  the  local  level  is  preserved  in 
that  local  rules  will  determine  how  notice  shall  be  communicated  to  the  parties, 
and  local  rules  will  specify  the  time  period  within  which  an  election  must  be  made. 

The  last  paragraph  of  subdivision  (bi  reiterates  the  provision  in  28  U.S.C. 
$636(c)(6)  for  vacating  a  reference  to  the  magistrate. 

Subdivision  (c).  Under  28  U.S.C.  5636(c)(3),  the  normal  route  of  appeal 
from  the  judgment  of  a  magistrate  —  the  only  route  that  will  be  available  unless  the 
parties  otherwise  agree  in  advance  —  is  an  appeal  bv  the  aggrieved  party  "directly  to 
the  appropriate  United  States  court  of  appeals  from  the  judgment  of  the  magistrate 
in  the  same  manner  as  an  appeal  from  any  other  judgment  of  a  district  court."  The 
quoted  statutorv  language  indicates  Congress'  intent  that  the  same  procedures  and 
standards  of  appealabilitv  that  govern  appeals  from  district  court  judgments  govern 
appeals  from  magistrates'  judgments. 
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Rule  74.     Method  of  Appeal  from  Magistrate  Judge  to  District 

Judge  Under  Title  28,  U.S.C.  §636(c)(4)  and  Rule  73(d) 
[Abrogated] 


Rule  75.     Proceedings  on  Appeal  from  Magistrate  to  District 
Judge  Under  Rule  73(d)  [Abrogated] 


Rule  76.     Judgment  of  the  District  Judge  on  the  Appeal  Under 
Rule  73(d)  and  Costs  [Abrogated] 


X.     District  Courts  and  Clerks 

Rule  77.     District  Courts  and  Clerks 

(a)  District  Courts  Always  Open.  The  district  courts  shall  be  deemed 
always  open  for  the  purpose  of  filing  any  pleading  or  other  proper  paper,  of 
issuing  and  returning  mesne  and  final  process,  and  of  making  and  directing  all 
interlocutory  motions,  orders,  and  rules. 

(b)  Trials  and  Hearings;  Orders  in  Chambers.  All  trials  upon  the  merits  shall 
be  conducted  in  open  court  and  so  far  as  convenient  in  a  regular  court  room.  All 
other  acts  or  proceedings  may  be  done  or  conducted  by  a  judge  in  chambers, 
without  the  attendance  of  the  clerk  or  other  court  officials  and  at  any  place  either 
within  or  without  the  district;  but  no  hearing,  other  than  one  ex  parte,  shall  be 
conducted  outside  the  district  without  the  consent  of  all  parties  affected  thereby. 

(c)  Clerk's  Office  and  Orders  by  Clerk.  The  clerk's  office  with  the  clerk  or 
a  deputy  in  attendance  shall  be  open  during  business  hours  on  all  days  except 
Saturdays,  Sundays,  and  legal  holidays,  but  a  district  court  may  provide  bv  local 
rule  or  order  that  its  clerk's  office  shall  be  open  for  specified  hours  on  Saturdays 
or  particular  legal  holidays  other  than  New  Year's  Day,  Birthday  of  Martin 
Luther  King,  Jr.,  Washington's  Birthday,  Memorial  Day,  Independence  Day, 
Labor  Day,  Columbus  Dav,  Veterans  Day,  Thanksgiving  Day,  and  Christmas 
Day.  All  motions  and  applications  in  the  clerk's  office  for  issuing  mesne  process, 
for  issuing  final  process  to  enforce  and  execute  judgments,  for  entering  defaults 
or  judgments  bv  default,  and  for  other  proceedings  which  do  not  require 
allowance  or  order  of  the  court  are  grantable  of  course  by  the  clerk;  but  the 
clerk's  action  may  be  suspended  or  altered  or  rescinded  by  the  court  upon  cause 
shown. 
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(d)  Notice  of  Orders  or  Judgments.  Immediately  upon  the  entry  of  an 
order  or  judgment  the  clerk  shall  serve  a  notice  of  the  entry  in  the  manner 
provided  for  in  Rule  5(b)  upon  each  parly  who  is  not  in  default  for  failure  to 
appear,  and  shall  make  a  note  in  the  docket  of  the  service.  Any  part)  may  in 
addition  serve  a  notice  of  such  entry  in  the  manner  provided  in  Rule  5(b)  for  the 
service  of  papers.  Lack  of  notice  of  the  entry  by  the  clerk  does  not  affect  the  time 
to  appeal  or  relieve  or  authorize  the  court  to  relieve  a  part}-  for  failure  to  appeal 
within  the  time  allowed,  except  as  permitted  in  Rule  4(a)  of  the  Federal  Rules  of 
Appellate  Procedure. 

As  amended  Dec.  27,  1946,  eff.  Mar.  19,  1948;  Jan.  21,  1963,  eff.  July  1, 
1963;  Dec.  4,  1967,  eff.  July  1,  1968;  Mar.  1,  1971,  eff.  July  1,  1971;  Mar.  2, 
1987,  eff.  Aug.  1,  1987;  Apr.'30,  1991,  eff.  Dec.  1,  1991;  Apr.  23,  2001,  eff.  Dec. 
1,  2001. 


Rule  78.     Motion  Day 

Unless  local  conditions  make  it  impracticable,  each  district  court  shall 
establish  regular  times  and  places,  at  intervals  sufficiently  frequent  for  the 
prompt  dispatch  of  business,  at  which  motions  requiring  notice  and  hearing  mav 
be  heard  and  disposed  of;  but  the  judge  at  any  time  or  place  and  on  such  notice, 
if  any,  as  the  judge  considers  reasonable  may  make  orders  for  the  advancement, 
conduct,  and  hearing  of  actions. 

To  expedite  its  business,  the  court  may  make  provision  by  rule  or  order  for 
the  submission  and  determination  of  motions  without  oral  hearing  upon  brief 
written  statements  of  reasons  in  support  and  opposition. 

As  amended  Mar.  2,  1987,  eff.  Aug.  1,  1987. 


Rule  79.     Books  and  Records  Kept  by  the  Clerk  and 
Entries  Therein 

(a)  Civil  Docket.  The  clerk  shall  keep  a  book  known  as  "civil  docket"  of 
such  form  and  stvle  as  mav  be  prescribed  bv  the  Director  of  the  Administrative 
Office  of  the  United  States  Courts  with  the  approval  of  the  Judicial  Conference 
of  the  United  States,  and  shall  enter  therein  each  civil  action  to  which  these  rules 
are  made  applicable.  Actions  shall  be  assigned  consecutive  file  numbers.  The  file 
number  of  each  action  shall  be  noted  on  the  folio  of  the  docket  whereon  the  first 
entry  of  the  action  is  made.  All  papers  filed  with  the  clerk,  all  process  issued  and 
returns  made  thereon,  all  appearances,  orders,  verdicts,  and  judgments  shall  be 
entered  chronologically  in  the  civil  docket  on  the  folio  assigned  to  the  action  and 
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shall  be  marked  with  its  file  number.  These  entries  shall  be  brief  but  shall  show 
the  nature  of  each  paper  filed  or  writ  issued  and  the  substance  of  each  order  or 
judgment  of  the  court  and  of  the  returns  showing  execution  of  process.  The  entry 
of  an  order  or  judgment  shall  show  the  date  the  entry  is  made.  When  in  an  action 
trial  by  jury  has  been  properly  demanded  or  ordered  the  clerk  shall  enter  the 
word  "jury"  on  the  folio  assigned  to  that  action. 

(b)  Civil  Judgments  and  Orders.  The  clerk  shall  keep,  in  such  form  and 
manner  as  the  Director  of  the  Administrative  Office  of  the  United  States  Courts 
with  the  approval  of  the  Judicial  Conference  of  the  United  States  mav  prescribe, 
a  correct  copy  of  every  final  judgment  or  appealable  order,  or  order  affecting  title 
to  or  lien  upon  real  or  personal  property,  and  any  other  order  which  the  court 
may  direct  to  be  kept. 

(c)  Indices;  Calendars.  Suitable  indices  of  the  civil  docket  and  of  even-  civil 
judgment  and  order  referred  to  in  subdivision  (b)  of  this  rule  shall  be  kept  bv  the 
clerk  under  the  direction  of  the  court.  There  shall  be  prepared  under  the 
direction  of  the  court  calendars  of  all  actions  ready  for  trial,  which  shall 
distinguish  "jury  actions"  from  "court  actions." 

(d)  Other  Books  and  Records  of  the  Clerk.  The  clerk  shall  also  keep  such 
other  books  and  records  as  mav  be  required  from  time  to  time  by  the  Director  of 
the  Administrative  Office  of  the  United  States  Courts  with  the  approval  of  the 
Judicial  Conference  of  the  United  States. 

As  amended  Dec.  27,  1946,  eff.  Mar.  19,  1948;  Dec.  29,  1948,  eff.  Oct.  20, 
1949;  Jan.  21,  1963,  eff.  July  1,  1963. 


Rule  80.     Stenographer;  Stenographic  Report  or 
Transcript  as  Evidence 

(a)  Stenographer.  [,\brogated] 

(b)  Official  Stenographer.  [Abrogated] 

(c)  Stenographic  Report  or  Transcript  as  Evidence.  Whenever  the 
testimony  of  a  witness  at  a  trial  or  hearing  which  was  stenographicallv 
reported  is  admissible  in  evidence  at  a  later  trial,  it  mav  be  proved  bv  the 
transcript  thereof  duly  certified  bv  the  person  who  reported  the  testimony. 

As  amended  Dec.  27,  1946, 'eff.  Mar.  19,  1948. 
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XI.     General  Provisions 

Rule  81.     Applicability  in  General 

(a)  Proceedings  to  Which  the  Rules  Apply. 

( 1 )  These  rules  do  not  apply  to  prize  proceedings  in  admiralty  governed  bv 
Title  10,  U.S.C.  $$7651-7681.  They  do  applv  to  proceedings  in  bankruptcv  to 
the  extent  provided  by  the  Federal  Rules  of  Bankruptcy  Procedure. 

(2)  These  rules  are  applicable  to  proceedings  for  admission  to  citizenship, 
habeas  corpus,  and  quo  warranto,  to  the  extent  that  the  practice  in  such 
proceedings  is  not  set  forth  in  statutes  of  the  United  States,  the  Rule  Governing 
Section  2254  Cases,  or  the  Rule  Governing  Section  2255  Proceedings,  and  has 
heretofore  conformed  to  the  practice  in  civil  actions. 

(3)  In  proceedings  under  Title  9,  U.S.C.,  relating  to  arbitration,  or  under 
the  Act  of  May  20,  1926,  ch.  347,  §9  (44  Stat.  585),  U.S.C,  Title  45,  $159, 
relating  to  boards  of  arbitration  of  railway  labor  disputes,  these  rules  apply  only  to 
the  extent  that  matters  of  procedure  are  not  provided  for  in  those  statutes.  These 
rules  apply  to  proceedings  to  compel  the  giving  of  testimony  or  production  of 
documents  in  accordance  with  a  subpoena  issued  by  an  officer  or  agency  of  the 
United  States  under  any  statute  of  the  United  States  except  as  otherwise  provided 
by  statute  or  by  rules  of  the  district  court  or  by  order  of  the  court  in  the 
proceedings. 

(4)  These  rules  do  not  alter  the  method  prescribed  bv  the  Act  of  February 
18,  1922,  c.  57,  $2  (42  Stat.  388),  U.S.C,  Title  7,  $292;  or  bv  the  Act  of  June  10, 
1930,  c.  436,  $7  (46  Stat.  534),  as  amended,  U.S.C,  Title  7,  $499g(c),  for 
instituting  proceedings  in  the  United  States  district  courts  to  review  orders  of  the 
Secretary  of  Agriculture;  or  prescribed  by  the  Act  of  June  25,  1934,  c.  742,  §2  (48 
Stat.  1214),  U.S.C,  Title  15,  §522,  for  instituting  proceedings  to  review  orders  of 
the  Secretary  of  the  Interior;  or  prescribed  bv  the  Act  of  February  22,  1935,  c.  18, 
§5  (49  Stat.  31),  U.S.C,  Title  15,  $7l'5d(c),  as  extended,  for  instituting 
proceedings  to  review  orders  of  petroleum  control  boards;  but  the  conduct  of 
such  proceedings  in  the  district  courts  shall  be  made  to  conform  to  these  rules  as 
far  as  applicable. 

(5)  These  rules  do  not  alter  the  practice  in  the  United  States  district  courts 
prescribed  in  the  Act  of  July  5,  1935,  c.  372,  $$9  and  10  (49  Stat.  453),  as 
amended,  U.S.C,  Title  29,  SSI  59  and  160,  for  beginning  and  conducting 
proceedings  to  enforce  orders  of  the  National  Labor  Relations  Board;  and  in 
respects  not  covered  by  those  statutes,  the  practice  in  the  district  courts  shall 
conform  to  these  rules  so  far  as  applicable. 

(6)  These  rules  applv  to  proceedings  for  enforcement  or  review  of 
compensation  orders  under  the  Longshoremen's  and  Harbor  Workers' 
Compensation  Act,  Act  of  March  4,  1927,  c.  509,  $$18,  21  (44  Stat.  1434, 
1436),  as  amended,  U.S.C,  Title  33,  $$918,  921,  except  to  the  extent  that 
matters  of  procedure  are  provided  for  in  that  Act.  The  provisions  for  service  by 
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publication  and  for  answer  in  proceedings  to  cancel  certificates  of  citizenship 
under  the  Act  of  June  27,  1952,  c.  477,  Title  III,  c.  2,  $340  (66  Stat.  260),  U.S.C., 
Title  8,  $1451,  remain  in  effect. 
(7)  [Abrogated.] 

(b)  Scire  Facias  and  Mandamus.  The  writs  of  scire  facias  and  mandamus 
are  abolished.  Relief  heretofore  available  bv  mandamus  or  scire  facias  may  be 
obtained  by  appropriate  action  or  bv  appropriate  motion  under  the  practice 
prescribed  in  these  rules. 

(c)  Removed  Actions.  These  rules  apply  to  civil  actions  removed  to  the 
United  States  district  courts  from  the  state  courts  and  govern  procedure  after 
removal.  Repleading  is  not  necessary  unless  the  court  so  orders.  In  a  removed 
action  in  which  the  defendant  has  not  answered,  the  defendant  shall  answer  or 
present  the  other  defenses  or  objections  available  under  these  rules  within  20  davs 
after  the  receipt  through  service  or  otherwise  of  a  copv  of  the  initial  pleading 
setting  forth  the  claim  for  relief  upon  which  the  action  or  proceeding  is  based,  or 
within  20  days  after  the  service  of  summons  upon  such  initial  pleading,  then 
filed,  or  within  5  davs  after  the  filing  of  the  petition  for  removal,  whichever 
period  is  longest.  If  at  the  time  of  removal  all  necessary  pleadings  have  been 
served,  a  party  entitled  to  trial  bv  jury  under  Rule  38  shall  be  accorded  it,  if  the 
party's  demand  therefor  is  served  within  10  days  after  the  petition  for  removal  is 
filed  if  the  partv  is  the  petitioner,  or  if  not  the  petitioner  within  10  davs  after 
service  on  the  part}-  of  the  notice  of  filing  the  petition.  A  partv  who,  prior  to 
removal,  has  made  an  express  demand  for  trial  bv  jury  in  accordance  with  state 
law,  need  not  make  a  demand  after  removal.  If  state  law  applicable  in  the  court 
from  which  the  case  is  removed  does  not  require  the  parties  to  make  express 
demands  in  order  to  claim  trial  bv  jury,  thev  need  not  make  demands  after 
removal  unless  the  court  directs  that  they  do  so  within  a  specified  time  if  thev 
desire  to  claim  trial  bv  jury.  The  court  may  make  this  direction  on  its  own 
motion  and  shall  do  so  as  a  matter  of  course  at  the  request  of  any  party.  The 
failure  of  a  partv  to  make  demand  as  directed  constitutes  a  waiver  by  that  partv  of 
trial  by  jury. 

(d)  District  of  Columbia;  Courts  and  Judges.  [Abrogated] 

(e)  Law  Applicable.  Whenever  in  these  rules  the  law  of  the  state  in  w  hich 
the  district  court  is  held  is  made  applicable,  the  law  applied  in  the  District  of 
Columbia  governs  proceedings  in  the  United  States  District  Court  for  the 
District  of  Columbia.  When  the  word  "state"  is  used,  it  includes,  if  appropriate, 
the  District  of  Columbia.  When  the  term  "statute  of  the  United  States"  is  used,  it 
includes,  so  far  as  concerns  proceedings  in  the  United  States  District  Court  for 
the  District  of  Columbia,  any  Act  of  Congress  locally  applicable  to  and  in  force 
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in  the  District  of  Columbia.  When  the  law  of  a  state  is  referred  to,  the  word  "law" 
includes  the  statutes  of  that  state  and  the  state  judicial  decisions  construing  them. 

(f )  References  to  Officer  of  the  United  States.  Under  any  rule  in  which 
reference  is  made  to  an  officer  or  agency  of  the  United  States,  the  term  "officer" 
includes  a  district  director  of  internal  revenue,  a  former  district  director  or 
collector  of  internal  revenue,  or  the  personal  representative  of  a  deceased  district 
director  or  collector  of  internal  revenue. 

As  amended  Dec.  27,  1946,  eff.  Mar.  19,  1948;  Dec.  29,  1948,  eff.  Oct.  20, 
1948;  Jan.  21,  1963,  eff.  July  1,  1963;  Dec.  4,  1967,  eff.  July  1,  1968;  Mar.  1, 
1971,  eff.  July  1,  1971;  Mar.  2,  1987,  eff.  Aug.  1,  1987;  Apr.  23,  2001,  eff.  Dec.  1, 
2001;  Apr.  29,  2002,  eff.  Dec.  1,  2002. 


Rule  82.     Jurisdiction  and  Venue  Unaffected 

These  rules  shall  not  be  construed  to  extend  or  limit  the  jurisdiction  of  the 
United  States  district  courts  or  the  venue  of  actions  therein.  An  admiralty  or 
maritime  claim  within  the  meaning  of  Rule  9(h)  shall  not  be  treated  as  a  civil 
action  for  the  purposes  of  Title  28,  U.S.C.  SS 1391-93. 

As  amended  Dec.  29,  1948,  eff.  Oct.  20,  1949;  Feb.  28,  1966.  eff.  Julv  1. 
1966. 


Rule  83.     Rules  by  District  Courts;  Judge's  Directives 

(a)  Local  Rules. 

(1)  Each  district  court,  acting  bv  a  majoritv  of  its  district  judges,  mav  after 
giving  appropriate  public  notice  and  an  opportunity  for  comment,  make  and 
amend  rules  governing  its  practice.  A  local  rule  shall  be  consistent  with  —  but 
not  duplicative  of—  Acts  of  Congress  and  rules  adopted  under  28  U.S.C.  $$20~2 
and  2075,  and  shall  conform  to  any  uniform  numbering  system  prescribed  bv  the 
Judicial  Conference  of  the  United  States.  A  local  rule  takes  effect  on  the  date 
specified  bv  the  district  court  and  remains  in  effect  unless  amended  bv  the  court 
or  abrogated  bv  the  judicial  council  of  the  circuit.  Copies  of  rules  and 
amendments  shall,  upon  their  promulgation,  be  furnished  to  the  judicial  council 
and  the  Administrative  Office  of  the  United  States  Courts  and  be  made  available 
to  the  public. 

(2)  A  local  rule  imposing  a  requirement  of  form  shall  not  be  enforced  in  a 
manner  that  causes  a  part}-  to  lose  rights  because  of  a  nonwillful  failure  to  comply 
with  the  requirement. 

(b)  Procedures  When  There  Is  No  Controlling  Law .  A  judge  may  regulate 
practice  in  any  manner  consistent  with  federal  law ,  rules  adopted  under  28  U.S.C. 
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§52072  and  2075,  and  local  rules  of  the  district.  No  sanction  or  other  disadvantage 
may  be  imposed  for  noncompliance  with  anv  requirement  not  in  federal  law, 
federal  rules,  or  the  local  district  rules  unless  the  alleged  violator  has  been 
furnished  in  the  particular  case  with  actual  notice  of  the  requirement. 

As  amended  Apr.  29,  1985,  eff.  Aug.  1,  1985;  Apr.  27,  1995,  eff.  Dec.  1,1995. 


Advisory  Committee  Notes,  1985  and  1995  Amendments 

1985  amendment 

Rule  83,  which  has  not  been  amended  since  the  Federal  Rules  were  promulgated 
in  1938,  permits  each  district  to  adopt  local  rules  not  inconsistent  with  the  Federal 
Rules  by  a  majority  of  the  judges.  .  .  . 

The  amended  Rule  attempts,  without  impairing  the  procedural  validity  of 
existing  local  rules,  to  enhance  the  local  rulemaking  process  by  requiring 
appropriate  public  notice  of  proposed  rules  and  an  opportunity  to  comment  on 
them.  Although  some  district  courts  apparently  consult  the  local  bar  before 
promulgating  rules,  manv  do  not,  which  has  led  to  criticism  of  a  process  that  has 
district  judges  consulting  only  with  each  other.  See  12  C.  Wright  &  A.  Miller, 
supra,  S3 1 52,  at  217;  Blair,  The  New  Local  Rules  for  Federal  Practice  in  Iowa, 
23  Drake  L.  Rev.  517  (1974).  The  new  language  subjects  local  rulemaking  to 
scrutiny  similar  to  that  accompanving  the  Federal  Rules,  administrative  rulema- 
king, and  legislation.  It  attempts  to  assure  that  the  expert  advice  of  practitioners  and 
scholars  is  made  available  to  the  district  court  before  local  rules  are  promulgated. 
See  Weinstein,  Reform  of  Court  Rule-Making  Procedures  84-87,  127-137,  151 
(1977). 

.  .  .  The  expectation  is  that  the  judicial  council  will  examine  all  local  rules, 
including  those  currentlv  in  effect,  with  an  eye  toward  determining  whether  they 
are  valid  and  consistent  with  the  Federal  Rules,  promote  inter-district  uniformity 
and  efficiencv,  and  do  not  undermine  the  basic  objectives  of  the  Federal 
Rules.  .  .  . 

The  practice  pursued  by  some  judges  of  issuing  standing  orders  has  been 
controversial,  particularly  among  members  of  the  practicing  bar.  The  last  sentence 
in  Rule  83  has  been  amended  to  make  certain  that  standing  orders  are  not 
inconsistent  with  the  Federal  Rules  or  any  local  district  court  rules.  Beyond  that,  it 
is  hoped  that  each  district  will  adopt  procedures,  perhaps  by  local  rule,  for 
promulgating  and  reviewing  single-judge  standing  orders. 

1995  AMENDMENT 

Subdivision  (a).  This  rule  is  amended  to  reflect  the  requirement  that  local 
rules  be  consistent  not  onlv  with  the  national  rules  but  also  with  Acts  of  Congress. 
The  amendment  also  states  that  local  rules  should  not  repeat  Acts  of  Congress  or 
local  rules. 

The  amendment  also  requires  that  the  numbering  of  local  rules  conform  with 
any  uniform  numbering  system  that  may  be  prescribed  by  the  Judicial  Conference. 
Lack  of  uniform  numbering  might  create  unnecessary'  traps  for  counsel  and 
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litigants.  A  uniform  numbering  system  would  make  it  easier  for  an  increasingly 
national  bar  and  for  litigants  to  locate  a  local  rule  that  applies  to  a  particular 
procedural  issue. 

Paragraph  (2)  is  new.  Its  aim  is  to  protect  against  loss  of  rights  in  the 
enforcement  of  local  rules  relating  to  matters  of  form.  For  example,  a  party  should 
not  be  deprived  of  a  right  to  a  jury  trial  because  its  attorney,  unaware  of—  or 
forgetting  —  a  local  rule  directing  that  jury  demands  be  noted  in  the  caption  of  the 
case,  includes  a  jury  demand  only  in  the  body  of  the  pleading.  .  .  . 

Subdivision  (b).  This  rule  provides  flexibility  to  the  court  in  regulating 
practice  when  there  is  no  controlling  law.  Specifically,  it  permits  the  court  to 
regulate  practice  in  any  manner  consistent  with  Acts  of  Congress,  with  rules 
adopted  under  28  U.S.C.  §§2072  and  2075,  and  with  the  district  local  rules. 

This  rule  recognizes  that  courts  rely  on  multiple  directives  to  control  practice. 
Some  courts  regulate  practice  through  the  published  Federal  Rules  and  the  local 
rules  of  the  court.  Some  courts  also  have  used  internal  operating  procedures, 
standing  orders,  and  other  internal  directives.  Although  such  directives  continue  to 
be  authorized,  they  can  lead  to  problems.  Counsel  or  litigants  may  be  unaware  of 
various  directives.  In  addition,  the  sheer  volume  of  directives  may  impose  an 
unreasonable  barrier.  For  example,  it  may  be  difficult  to  obtain  copies  of  the 
directives.  Finally,  counsel  or  litigants  may  be  unfairly  sanctioned  for  failing  to 
comply  with  a  directive.  For  these  reasons,  the  amendment  to  this  rule  disapproves 
imposing  any  sanction  or  other  disadvantage  on  a  person  for  noncompliance  with 
such  an  internal  directive,  unless  the  alleged  violator  has  been  furnished  actual 
notice  of  the  requirement  in  a  particular  case. 

There  should  be  no  adverse  consequence  to  a  part)'  or  attorney  for  violating 
special  requirements  relating  to  practice  before  a  particular  court  unless  the  party 
or  attorney  has  actual  notice  of  those  requirements.  Furnishing  litigants  with  a 
copy  outlining  the  judge's  practices  —  or  attaching  instructions  to  a  notice  setting  a 
case  for  conference  or  trial  —  would  suffice  to  give  actual  notice,  as  would  an  order 
in  a  case  specifically  adopting  by  reference  a  judge's  standing  order  and  indicating 
how  copies  can  be  obtained. 


Rule  84.     Forms 

The  forms  contained  in  the  Appendix  of  Forms  are  sufficient  under  the 
rules  and  are  intended  to  indicate  the  simplicity  and  brevity  of  statement  which 
the  rules  contemplate. 

As  amended  Dec.  27,  1946,  eft.  Mar.  19,  1948. 


Rule  85.     Title 

These   rules   may  be  known  and   cited   as  the   Federal   Rules  of  Civil 
Procedure. 
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Rule  86.     Effective  Date 

(a)  [Effective  Date  of  Original  Rules.]  These  rules  will  take  effect  on  the 
day  which  is  3  months  subsequent  to  the  adjournment  of  the  second  regular 
session  of  the  75th  Congress,  but  if  that  day  is  prior  to  September  1,  1938,  then 
these  rules  will  take  effect  on  September  1,  1938.  Thev  govern  all  proceedings  in 
actions  brought  after  thev  take  effect  and  also  all  further  proceedings  in  actions 
then  pending,  except  to  the  extent  that  in  the  opinion  of  the  court  their 
application  in  a  particular  action  pending  when  the  rules  take  effect  would  not 
be  feasible  or  would  work  injustice,  in  which  event  the  former  procedure  applies. 

(b)  Effective  Date  of  Amendments.  The  amendments  adopted  bv  the 
Supreme  Court  on  December  27,  1946,  and  transmitted  to  the  Attornev  General 
on  January  2,  1947,  shall  take  effect  on  the  day  which  is  three  months  subsequent 
to  the  adjournment  of  the  first  regular  session  of  the  80th  Congress,  but,  if  that 
dav  is  prior  to  September  1,  194",  then  these  amendments  shall  take  effect  on 
September  1,  194".  They  govern  all  proceedings  in  actions  brought  after  they 
take  effect  and  also  all  further  proceedings  in  actions  then  pending,  except  to  the 
extent  that  in  the  opinion  of  the  court  their  application  in  a  particular  action 
pending  when  the  amendments  take  effect  would  not  be  feasible  or  would  work 
injustice,  in  which  event  the  former  procedure  applies. 

Added  Dec.  27,  1946,  eff.  Mar.  19,  1948. 

(c)  Effective  Date  of  Amendments.  The  amendments  adopted  bv  the 
Supreme  Court  on  December  29,  1948,  and  transmitted  to  the  Attornev  General 
on  December  31,  1948,  shall  take  effect  on  the  day  following  the  adjournment  of 
the  first  regular  session  of  the  81st  Congress. 

Added  Dec.  29,  1948,  eff".  Oct.  20,  1949. 

(d)  Effective  Date  of  Amendments.  The  amendments  adopted  bv  the 
Supreme  Court  on  April  1",  1961,  and  transmitted  to  the  Congress  on  April  18, 
1961,  shall  take  effect  on  July  19,  1961.  They  govern  all  proceedings  in  actions 
brought  after  they  take  effect  and  also  all  further  proceedings  in  actions  then 
pending,  except  to  the  extent  that  in  the  opinion  of  the  court  their  application  in 
a  particular  action  pending  when  the  amendments  take  effect  would  not  be 
feasible  or  would  work  injustice,  in  which  event  the  former  procedure  applies. 

Added  Apr.  1".  1961,  eff.  July  19,  1961. 

(e)  Effective  Date  of  Amendments.  The  amendments  adopted  bv  the 
Supreme  Court  on  January  21,  1963,  and  transmitted  to  the  Congress  on  Januarv 
21,  1963  shall  take  effect  on  July  1,  1963.  They  govern  all  proceedings  in  actions 
brought  after  they  take  effect  and  also  all  further  proceedings  in  actions  then 
pending,  except  to  the  extent  that  in  the  opinion  of  the  court  their  application  in 


173 


Rule  86  Federal  Rules  of  Civil  Procedure 

a  particular  action  pending  when  the  amendments  take  effect  would  not  be 
feasible  or  would  work  injustice,  in  which  event  the  former  procedure  applies. 

Added  Jan.  21,  1963,  eff.  July  1,  1963. 

[The  practice  of  amending  Rule  86  to  show  effective  times  of  amendments 
was  discontinued  after  the  1963  amendments.  Adoption  and  effective  dates  of 
subsequent  amendments  are  shown  after  the  relevant  change  in  the  rule.] 
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(See  Rule  84) 


TABLE  OF  FORMS 

Form 

1.  Summons 

1-A.     Notice  of  Lawsuit  and  Request  for  Waiver  of  Service  of  Summons 
1-B.     Waiver  of  Service  of  Summons 

2.  Allegation  of  Jurisdiction 

3.  Complaint  on  a  Promissory  Note 

4.  Complaint  on  an  Account 

5.  Complaint  for  Goods  Sold  and  Delivered 

6.  Complaint  for  Money  Lent 

7.  Complaint  for  Money  Paid  by  Mistake 

8.  Complaint  for  Money  Had  and  Received 

9.  Complaint  for  Negligence 

10.  Complaint  for  Negligence  Where  Plaintiff  Is  Unable  to  Determine  Definitely 
Whether  the  Person  Responsible  Is  C.  D.  or  E.  F.  or  Whether  Both  Are 
Responsible  and  Where  His  Evidence  May  Justify  a  Finding  of  Wilfulness  or 
of  Recklessness  or  of  Negligence 

1 1.  Complaint  for  Conversion 

12.  Complaint  for  Specific  Performance  of  Contract  to  Convey  Land 

13.  Complaint  on  Claim  for  Debt  and  to  Set  Aside  Fraudulent  Conveyance  Under 

Rule  18(b) 

14.  Complaint  for  Negligence  Under  Federal  Employers'  Liability  Act 

15.  Complaint  for  Damages  Under  Merchant  Marine  Act 

16.  Complaint  for  Infringement  of  Patent 

17.  Complaint  for  Infringement  of  Copyright  and  Unfair  Competition 

18.  Complaint  for  Interpleader  and  Declarator)  Relief 

18-A.     Notice  and  Acknowledgment  for  Service  by  Mail  [Abrogated] 

19.  Motion  to  Dismiss,  Presenting  Defenses  of  Failure  to  State  a  Claim,  of  Lack 
of  Service  of  Process,  of  Improper  Venue,  and  of  Lack  of  Jurisdiction  Under 
Rule  12(b) 

20.  Answer  Presenting  Defenses  Under  Rule  12(b) 

21.  Answer  to  Complaint  Set  Forth  in  Form  8,  with  Counterclaim  for  Interpleader 
22-A.     Summons  and  Complaint  Against  Third-Part)-  Defendant 

22-B.     Motion  to  Bring  In  Third-Part)-  Defendant 

23.  Motion  to  Intervene  as  a  Defendant  Under  Rule  24 

24.  Request  for  Production  of  Documents,  etc.,  Under  Rule  34 

25.  Request  for  Admission  Under  Rule  36 
26         Allegation  of  Reason  for  Omitting  Party 
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27.  Notice  of  Appeal  to  Court  of  Appeals  Under  Rule  73(b) 

28.  Notice:  Condemnation 

29.  Complaint:  Condemnation 

30.  Suggestion  of  Death  upon  the  Record  Under  Rule  25(a)(1) 

31.  Judgment  on  Jury  Verdict 

32.  Judgment  on  Decision  by  the  Court 

33.  Notice  of  Availability  of  a  Magistrate  Judge  to  Exercise  Jurisdiction 

34.  Consent  to  Exercise  of  Jurisdiction  by  a  United  States  Magistrate  Judge 
34-A.  Order  of  Reference 

35.  Report  of  Parties'  Planning  Meeting 


Introductory  Statement 

1.  The  following  forms  are  intended  for  illustration  onlv.  Thev  are  limited 
in  number.  No  attempt  is  made  to  furnish  a  manual  of  forms.  Each  form  assumes 
the  action  to  be  brought  in  the  Southern  District  of  New  York.  If  the  district  in 
which  an  action  is  brought  has  divisions,  the  division  should  be  indicated  in  the 
caption. 

2.  Except  where  otherwise  indicated  each  pleading,  motion,  and  other  paper 
should  have  a  caption  similar  to  that  of  the  summons,  with  the  designation  of  the 
particular  paper  substituted  for  the  word  "Summons."  In  the  caption  of  the 
summons  and  in  the  caption  of  the  complaint  all  parties  must  be  named  but  in 
other  pleadings  and  papers,  it  is  sufficient  to  state  the  name  of  the  first  parti'  on 
either  side,  with  an  appropriate  indication  of  other  parties.  See  Rules  4(b),  7(b)  (2), 
and  10(a). 

3.  In  Form  3  and  the  forms  following,  the  words,  "Allegation  of  jurisdiction," 
are  used  to  indicate  the  appropriate  allegation  in  Form  2. 

4.  Each  pleading,  motion,  and  other  paper  is  to  be  signed  in  his  individual 
name  by  at  least  one  attornev  of  record  (Rule  11).  The  attorney's  name  is  to  be 
followed  by  his  address  as  indicated  in  Form  3.  In  forms  following  Form  3  the 
signature  and  address  are  not  indicated. 

5.  If  a  partv  is  not  represented  bv  an  attorney,  the  signature  and  address  of 
the  part)'  are  required  in  place  of  those  of  the  attorney. 
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Form  1.     Summons 

United  States  District  Court  for  the  Southern 
District  of  New  York 

Civil  Action,  Kile  NumbeT 


A.  B.,  Plaintiff 
C.  D.,  Defendant 


SUMMONS 


To  the  above-named  Defendant: 

You  are  hereby  summoned  and  required  to  serve  upon ,  plaintiffs 

attorney,  whose  address  is ,  an  answer  to  the  complaint  which  is  herewith 

served  upon  you,  within  20  days  after  service  of  this  summons  upon  you,  exclu- 
sive of  the  day  of  service.  If  you  fail  to  do  so,  judgment  by  default  will  be  taken 
against  you  for  the  relief  demanded  in  the  complaint. 


Clerk  of  Court 
[Seal  of  the  U.S.  District  Court] 
Dated 

As  amended  Dec.  29,  1948,  eff.  Oct.  20,  1949. 

(This  summons  is  issued  pursuant 

to  Rule  4  of  the  Federal  Rules  of 

Civil  Procedure.) 

Form  1-A.      Notice  of  Lawsuit  and  Request  for  Waiver  of  Service 
of  Summons 

To;  (name  of  individual  defendant  or  agent) |as (title) 0f 

''corporation) ] 

A  lawsuit  has  been  commenced  against  you  (or  the  entity  on  whose  behalf 
you  are  addressed;.  A  copy  of  the  complaint  is  attached  to  this  notice.  It  has  been 

filed  in  the  United  States  District  Court  for  the (district) 

and  has  been  assigned  docket  number . 


1    If  the  United  States  or  an  officer  or  agency  thereof  is  a  defendant,  the  time  to  be  inserted 
as  to  it  is  60  da\s. 
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This  is  not  a  formal  summons  or  notification  from  the  court,  but  rather  my 
request  that  you  sign  and  return  the  enclosed  waiver  of  service  in  order  to  save  the 
cost  of  serving  you  with  a  judicial  summons  and  an  additional  copy  of  the  com- 
plaint. The  cost  of  service  will  be  avoided  if  I  receive  a  signed  copy  of  the  waiver 
within  30  days  after  the  date  designated  below  as  the  date  on  which  this  Notice 
and  Request  is  sent.  I  enclose  a  stamped  and  addressed  envelope  (or  other  means 
of  cost-free  return)  for  your  use.  An  extra  copy  of  the  waiver  is  also  attached  for 
your  records. 

If  you  comply  with  this  request  and  return  the  signed  waiver,  it  will  be  filed 
with  the  court  and  no  summons  will  be  served  on  you.  The  action  will  then 
proceed  as  if  you  had  been  served  on  the  date  the  waiver  is  filed,  except  that  you  will 
not  be  obligated  to  answer  the  complaint  before  60  days  from  the  date  designated 
below  as  the  date  on  which  this  notice  is  sent  (or  before  90  days  from  the  date  if 
your  address  is  not  in  any  judicial  district  of  the  United  States). 

If  you  do  not  return  the  signed  waiver  within  the  time  indicated,  I  will  take 
appropriate  steps  to  effect  formal  service  in  a  manner  authorized  bv  the  Federal 
Rules  of  Civil  Procedure  and  will  then,  to  the  extent  authorized  by  those  Rules, 
ask  the  court  to  require  you  (or  the  party  on  whose  behalf  you  are  addressed)  to 
pay  the  full  costs  of  such  service.  In  that  connection,  please  read  the  statement 
concerning  the  duty  of  parties  to  waive  the  service  of  the  summons,  which  is  set 
forth  on  the  reverse  side  (or  at  the  foot)  of  the  waiver  form. 

I  affirm  that  this  request  is  being  sent  to  you  on  behalf  of  the  plaintiff,  this 

day  of , . 


Signature  of  Plaintiffs  Attorney  or 
Unrepresented  Plaintiff 

Added  Apr.  22,  1993,  eff.  Dec.  1,  1993. 

Form  1-B.     Waiver  of  Sen  ice  of  Summons 

"Yo: (name  of  plaintiffs  attorney  or  unrepresented  plaintiff) 

I  acknowledge  receipt  of  your  request  that  I  waive  service  of  a  summons  in 

the  action  of (caption  of  action) which  is 

case  (docket  number) in  the  United  States  District  Court  for  the 

(district; I  have  also  received  a  copv  of 

the  complaint  in  the  action,  two  copies  of  this  instrument,  and  a  means  by  which 
I  can  return  the  signed  waiver  to  you  without  cost  to  me. 

1.  Addressee  must  be  given  at  least  30  davs  (60  days  if  located  in  foreign  country)  in  which  to 
return  waiver. 
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I  agree  to  save  the  cost  of  service  of  a  summons  and  an  additional  eopv  of  the 
complaint  in  this  lawsuit  bv  not  requiring  that  I  (or  the  entity  on  whose  behalf 
I  am  acting)  be  served  with  judicial  process  in  the  manner  provided  bv  Rule  4. 

I  (or  the  entity  on  whose  behalf  I  am  acting)  will  retain  all  defenses  or 
objections  to  the  lawsuit  or  to  the  jurisdiction  or  venue  of  the  court  except  for 
objections  based  on  a  defect  in  the  summons  or  in  the  service  of  the  summons. 

I  understand  that  a  judgment  may  be  entered  against  me  (or  the  part)  on 
whose  behalf  I  am  acting)  if  an  answer  or  motion  under  Rule  12  is  not  served 
upon  you  within  60  days  after         (date  request  was  sent)  Dr  within  90  days  after 

that  date  if  the  request  was  sent  outside  the  United  States. 


Date  Signature 


Printed/typed  name: 

[as 

[of 


To  be  printed  on  reverse  side  of  the  waiver  form  or  set  forth  at  the  foot  of  the  form: 
Dut)  to  Avoid  Unnecessary  Costs  of  Service  of  Summons 

Rule  4  of  the  Federal  Rules  of  Civil  Procedure  requires  certain  parties  to 
cooperate  in  saving  unnecessary  costs  of  service  of  the  summons  and  complaint. 
A  defendant  located  in  the  United  States  who,  after  being  notified  of  an  action  and 
asked  bv  a  plaintiff  located  in  the  United  States  to  waive  service  of  a  summons,  fails 
to  do  so  will  be  required  to  bear  the  cost  of  such  service  unless  good  cause  be  shown 
for  its  failure  to  sign  and  return  the  waiver. 

It  is  not  good  cause  for  a  failure  to  waive  service  that  a  party  believes  that  the 
complaint  is  unfounded,  or  that  the  action  has  been  brought  in  an  improper  place 
or  in  a  court  that  lacks  jurisdiction  over  the  subject  matter  of  the  action  or  over  its 
person  or  property.  A  partv  who  waives  service  of  the  summons  retains  all  defenses 
and  objections  (except  anv  relating  to  the  summons  or  to  the  service  of  the  sum- 
mons), and  mav  later  object  to  the  jurisdiction  of  the  court  or  to  the  place  where  the 
action  has  been  brought. 

A  defendant  who  waives  service  must  within  the  time  specified  on  the  waiver 
form  serve  on  the  plaintiffs  attorney  (or  unrepresented  plaintiff)  a  response  to  the 
complaint  and  must  also  file  a  signed  copy  of  the  response  with  the  court.  If  the 
answer  or  motion  is  not  served  within  this  time,  a  default  judgment  may  be  taken 
against  that  defendant.  By  waiving  service,  a  defendant  is  allowed  more  time  to 
answer  than  if  the  summons  had  been  actually  served  when  the  request  for  waiver  of 
service  was  received. 

Added  Apr.  22,  1993,  eff.  Dec.  1,  1993. 
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Form  2.     Allegation  of  Jurisdiction 

(a)  Jurisdiction  founded  on  diversity  of  citizenship  and  amount. 
Plaintiff  is  a  [citizen  of  the  State  of  Connecticut]    [corporation  incorporated 

under  the  laws  of  the  State  of  Connecticut  having  its  principal  place  of  business 
in  the  State  of  Connecticut]  and  defendant  is  a  corporation  incorporated  under 
the  laws  of  the  State  of  New  York  having  its  principal  place  of  business  in  a  State 
other  than  the  State  of  Connecticut.  The  matter  in  controversy  exceeds,  exclusive 
of  interest  and  costs,  the  sum  specified  by  28  U.S.C.  S 1 332. 

(b)  Jurisdiction  founded  on  the  existence  of  a  Federal  question. 

This  action  arises  under   [the  Constitution  of  the   United   States,  Article 

,  Section ];  [the Amendment  to  the  Constitution  of  the  United 

States,  Section ];  [the  Act  of Stat. ;  U.S.C,  Title , 

S ];  [the  Treatv  of  the  United  States  (here  describe  the  treatv)],"  as  here- 
inafter more  fully  appears. 

(c)  Jurisdiction  founded  on  the  existence  of  a  question  arising  under  partic- 
ular statutes. 

The  action  arises  under  the  Act  of , Stat. ;  U.S.C,  Title , 

S, ,  as  hereinafter  more  fully  appears. 

(d)  Jurisdiction  founded  on  the  admiralty  or  maritime  character  of 
the  claim. 

This  is  a  case  of  admiralty  and  maritime  jurisdiction,  as  hereinafter  more 
fully  appears.  [If  the  pleader  wishes  to  invoke  the  distinctively  maritime  proce- 
dures referred  to  in  Rule  9(h),  add  the  following  or  its  substantial  equivalent:  This 
is  an  admiralty  or  maritime  claim  within  the  meaning  of  Rule  9(h).] 

As  amended  Apr.  17,  1961,  eff.  Julv  19,  1961;  Feb.  28,  1966,  eff.  Julv  1,  1966; 
Apr.  22,  1993,  eff.  Dec.  1,  1993;  April'  29,  1999,  eff.  Dec.  1,  1999. 

Form  3.     Complaint  on  a  Promissory  Note 

1.  Allegation  of  jurisdiction. 

2.  Defendant  on  or  about  June  1,  1935,  executed  and  delivered  to  plaintiff 
a  promissory  note  [in  the  following  words  and  figures:  (here  set  out  the  note  ver- 
batim)]; [a  copy  of  which  is  hereto  annexed  as  Exhibit  A];  [whereby  defendant 

promised  to  pay  to  plaintiff  or  order  on  June  1,  1936  the  sum  of dollars 

with  interest  thereon  at  the  rate  of  six  percent,  per  annum]. 

3.  Defendant  owes  to  plaintiff  the  amount  of  said  note  and  interest. 


1.  Form  for  natural  person. 

2.  Use  the  appropriate  phrase  or  phrases.  The  general  allegation  of  the  existence  of  a  Federal 
question  is  ineffective  unless  the  matters  constituting  the  claim  for  relief  as  set  forth  in  the  complaint 
raise  a  federal  question. 
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Wherefore  plaintiff  demands  judgment  against  defendant  for  the  sum  of 
dollars,  interest,  and  costs. 


Signed: 

Attorney  for  Plaintiff 
Address: 


.As  amended  Jan.  21,  1963,  eff.  July  1,  1963. 


Form  4.     Complaint  on  an  Account 

1.  Allegation  of  jurisdiction. 

2.  Defendant  owes  plaintiff dollars  according  to  the  account  hereto 

annexed  as  Exhibit  A. 

Wherefore  (etc.  as  in  Form  3). 

As  amended  Jan.  21,  1963,  eff.  July  1,  1963. 


Form  5.     Complaint  for  Goods  Sold  and  Delivered 

1.  Allegation  of  jurisdiction. 

2.  Defendant  owes  plaintiff dollars  for  goods  sold  and  delivered  bv 

plaintiff  to  defendant  between  June  1,  1936  and  December  1,  1936. 

Wherefore  (etc.  as  in  Form  3). 

As  amended  Jan.  21,  1963,  eff.  July  1,  1963. 


Form  6.     Complaint  for  Money  Lent 

1.  Allegation  of  jurisdiction. 

2.  Defendant  owes  plaintiff dollars  for  monev  lent  bv  plaintiff  to 

defendant  on  June  1,  1936. 

Wherefore  (etc.  as  in  Form  3). 

As  amended  Jan.  21,  1963,  eff.  July  1,  1963. 


Form  7.     Complaint  for  Money  Paid  by  Mistake 

1.  Allegation  of  jurisdiction. 

2.  Defendant  owes  plaintiff dollars  for  monev  paid  bv  plaintiff  to 
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defendant  by  mistake  on  June  1,  1936,  under  the  following  circumstances:  [here 
state  the  circumstances  with  particularity  —  see  Rule  9(b)]. 
Wherefore  (etc.  as  in  Form  3). 

As  amended  Jan.  21,  1963,  eff.  July  1,  1963. 


Form  8.     Complaint  for  Money  Had  and  Received 

1.  Allegation  of  jurisdiction. 

2.  Defendant  owes  plaintiff dollars  for  money  had  and  received 

from  one  G.  H.  on  June  1,  1936,  to  be  paid  by  defendant  to  plaintiff. 

Wherefore  (etc.  as  in  Form  3). 

As  amended  Jan.  21,  1963,  eff.  July  1,  1963. 


Form  9.     Complaint  for  Negligence 

1.  Allegation  of  jurisdiction. 

2.  On  June  1,  1936,  in  a  public  highway  called  Bovlston  Street  in  Boston, 
Massachusetts,  defendant  negligently  drove  a  motor  vehicle  against  plaintiff  who 
was  then  crossing  said  highway. 

3.  As  a  result  plaintiff  was  thrown  down  and  had  his  leg  broken  and  was 
otherwise  injured,  was  prevented  from  transacting  his  business,  suffered  great  pain 
of  body  and  mind,  and  incurred  expenses  for  medical  attention  and  hospitalization 
in  the  sum  of  one  thousand  dollars. 

Wherefore  plaintiff  demands  judgment  against  defendant  in  the  sum 
of dollars  and  costs. 

As  amended  Jan.  21,  1963,  eff.  July  1,  1963. 


Form  10.     Complaint  for  Negligence  Where  Plaintiff  Is  Unable  to 
Determine  Definitely  Whether  the  Person  Responsible 
Is  C.  D.  or  E.  F.  or  Whether  Both  Are  Responsible 
Where  His  Evidence  May  Justify  a  Finding  of 
Wilfulness  or  of  Recklessness  or  of  Negligence 


COMPIAINT 


1.  Allegation  of  jurisdiction. 

2.  On  June  1,  1936,  in  a  public  highway  called  Bovlston  Street  in  Boston, 
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Plaintiff 

C. 

D. 

v. 

and  E.  F., 

Defendants 
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Massachusetts,  defendant  C.  D.  or  defendant  E.  F.,  or  both  defendants  C.  D.  and 
E.  F.  wilfully  or  reeklesslv  or  negligently  drove  or  caused  to  be  driven  a  motor 
vehicle  against  plaintiff  who  was  then  crossing  said  highway. 

3.  .As  a  result  plaintiff  was  thrown  down  and  had  his  leg  broken  and  was 
otherwise  injured,  was  prevented  from  transacting  his  business,  suffered  great 
pain  of  bodv  and  mind,  and  incurred  expenses  for  medical  attention  and  hospi- 
talization in  the  sum  of  one  thousand  dollars. 

Wherefore  plaintiff  demands  judgment  against  C.  D.  or  against  E.  F.  or 
against  both  in  the  sum  of dollars  and  costs. 

As  amended  Jan.  21,  1963,  eff.  July  1,  1963. 


Form  11.     Complaint  for  Conversion 

1.  .Allegation  of  jurisdiction. 

2.  On  or  about  December  1,  1936,  defendant  converted  to  his  own  use  ten 

bonds  of  the Companv  i  here  insert  brief  identification  as  bv  number 

and  issue)  of  the  value  of dollars,  the  propertv  of  plaintiff. 

WTierefore  plaintiff  demands  judgment  against  defendant  in  the  sum  of 
dollars,  interest,  and  costs. 

As  amended  Jan.  21,  1963,  eff.  July  1,  1963. 


Form  12.     Complaint  for  Specific  Performance  of  Contract  to 
Convey  Land 

1.  .Allegation  of  jurisdiction. 

2.  On  or  about  December  1,  1936,  plaintiff  and  defendant  entered  into  an 
agreement  in  writing  a  copv  of  which  is  hereto  annexed  as  Exhibit  A. 

3.  In  accord  with  the  provisions  of  said  agreement  plaintiff  tendered  to 
defendant  the  purchase  price  and  requested  a  conveyance  of  the  land,  but  defen- 
dant refused  to  accept  the  tender  and  refused  to  make  the  convevance. 

4.  Plaintiff  now  offers  to  pav  the  purchase  price. 

WTierefore  plaintiff  demands  ( 1 )  that  defendant  be  required  specificallv  to 
perform  said  agreement,  (2)  damages  in  the  sum  of  one  thousand  dollars,  and 
3    that  if  specific  performance  is  not  granted  plaintiff  have  judgment  against 
defendant  in  the  sum  of dollars. 

.As  amended  Jan.  21,  1963,  eff.  July  1,  1963. 
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Form  13.     Complaint  on  Claim  for  Debt  and  to  Set  Aside 
Fraudulent  Conveyance  Under  Rule  18(b) 


A.  B.,  Plaintiff 

v.  COMPLAINT 

C.  D.  and  E.  F.,  Defendants 

1.  Allegation  of  jurisdiction. 

2.  Defendant  C.  D.  on  or  about executed  and  delivered  to  plaintiff 

a  promissory  note  [in  the  following  words  and  figures:  (here  set  out  the  note 
verbatim)];  [a  copy  of  which  is  hereto  annexed  as  Exhibit  A];  [wherebv  defendant 

C.  D.  promised  to  pay  to  plaintiff  or  order  on the  sum  of  five  thousand 

dollars  with  interest  thereon  at  the  rate  of percent,  per  annum]. 

3.  Defendant  C.  D.  owes  to  plaintiff  the  amount  of  said  note  and  interest. 

4.  Defendant  C.  D.  on  or  about conveyed  all  his  property,  real  and 

personal  [or  specify  and  describe]  to  defendant  E.  F.  for  the  purpose  of  defraud- 
ing plaintiff  and  hindering  and  delaying  the  collection  of  the  indebtedness  evi- 
denced bv  the  note  above  referred  to. 

Wherefore  plaintiff  demands: 

(1)  That  plaintiff  have  judgment  against  defendant  C.  D.  for dollars 

and  interest;  (2)  that  the  aforesaid  conveyance  to  defendant  E.  F.  be  declared  void 
and  the  judgment  herein  be  declared  a  lien  on  said  property;  ( 3 )  that  plaintiff  have 
judgment  against  the  defendants  for  costs. 

As  amended  Jan.  21,  1963,  eff.  July  1,  1963. 


Form  14.     Complaint  for  Negligence  Under  Federal 
Employers'  Liability  Act 

1.  Allegation  of  jurisdiction. 

2.  During  all  the  times  herein  mentioned  defendant  owned  and  operated  in 

interstate  commerce  a  railroad  which  passed  through  a  tunnel  located  at 

and  known  as  Tunnel  No. . 

3.  On  or  about  June  1,  1936,  defendant  was  repairing  and  enlarging  the 
tunnel  in  order  to  protect  interstate  trains  and  passengers  and  freight  from 
injury  and  in  order  to  make  the  tunnel  more  conveniently  usable  for  interstate 
commerce. 

4.  In  the  course  of  thus  repairing  and  enlarging  the  tunnel  on  said  day 
defendant  employed  plaintiff  as  one  of  its  workmen,  and  negligently  put  plaintiff 
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to  work  in  a  portion  of  the  tunnel  which  defendant  had  left  unprotected  and 
unsupported. 

5.  By  reason  of  defendant's  negligence  in  thus  putting  plaintiff  to  work  in 
that  portion  of  the  tunnel,  plaintiff  was,  while  so  working  pursuant  to  defendant's 
orders,  struck  and  crushed  bv  a  rock,  which  fell  from  the  unsupported  portion  of 
the  tunnel,  and  was  (here  describe  plaintiffs  injuries). 

6.  Prior  to  these  injuries,  plaintiff  was  a  strong,  able-bodied  man,  capable  of 

earning  and  actually  earning dollars  per  dav.  Bv  these  injuries  he  has 

been  made  incapable  of  any  gainful  activity,  has  suffered  great  physical  and  men- 
tal pain,  and  has  incurred  expense  in  the  amount  of dollars  for  medicine, 

medical  attendance,  and  hospitalization. 

Wherefore  plaintiff  demands  judgment  against  defendant  in  the  sum  of 
dollars  and  costs. 


Form  1 5.     Complaint  for  Damages  Under  Merchant  Marine  Act 

1 .  Allegation  of  jurisdiction.  [If  the  pleader  wishes  to  invoke  the  distinctively 
maritime  procedures  referred  to  in  Rule  9(h),  add  the  following  or  its  substantial 
equivalent:  This  is  an  admiralty  or  maritime  claim  within  the  meaning  of 
Rule  9(h).] 

2.  During  all  the  times  herein  mentioned  defendant  was  the  owner  of  the 
steamship  __  and  used  it  in  the  transportation  of  freight  for  hire  by  water  in 
interstate  and  foreign  commerce. 

3.  During  the  first  part  of  (month  and  year)  at plaintiff  entered 

the  employ  of  defendant  as  an  able  seaman  on  said  steamship  under  seamen's 

articles  of  customary  form  for  a  voyage  from ports  to  the  Orient  and  return 

at  a  wage  of dollars  per  month  and  found,  which  is  equal  to  a  wage  of 

dollars  per  month  as  a  shore  worker. 

4.  On  June  1,  1936,  said  steamship  was  about days  out  of  the  port  of 

and  was  being  navigated  by  the  master  and  crew  on  the  return  vovage 


of ports.  (Here  describe  weather  conditions  and  the  condition  of  the  ship 

and  state  as  in  an  ordinary  complaint  for  personal  injuries  the  negligent  conduct 
of  defendant.) 

5.  By  reason  of  defendant's  negligence  in  thus  (brief  statement  of  defendant's 
negligent  conduct)  and  the  unseaworthiness  of  said  steamship,  plaintiff  was  (here 
describe  plaintiffs  injuries). 

6.  Prior  to  these  injuries,  plaintiff  was  a  strong,  able-bodied  man,  capable  of 

earning  and  actually  earning dollars  per  dav.  Bv  these  injuries  he  has 

been  made  incapable  of  any  gainful  activity;  has  suffered  great  physical  and 

mental  pain,  and  has  incurred  expense  in  the  amount  of dollars  for 

medicine,  medical  attendance,  and  hospitalization. 
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Wherefore   plaintiff  demands   judgment  against   defendant   in   the   sum 
of dollars  and  costs. 

.As  amended  Feb.  28,  1966,  eft.  July  1,  1966. 


Form  16.     Complaint  for  Infringement  of  Patent 

1.  Allegation  of  jurisdiction. 

2.  On  May  16,  1934,  United  States  Letters  Patent  No. were  duly 

and  legally  issued  to  plaintiff  for  an  invention  in  an  electric  motor:  and  since  that 
date  plaintiff  has  been  and  still  is  the  owner  of  those  Letters  Patent. 

3.  Defendant  has  for  a  long  time  past  been  and  still  is  infringing  those  Letters 
Patent  bv  making,  selling,  and  using  electric  motors  embodving  the  patented 
invention,  and  will  continue  to  do  so  unless  enjoined  bv  this  court. 

4.  Plaintiff  has  placed  the  required  statutory  notice  on  all  electric  motors 
manufactured  and  sold  bv  him  under  said  Letters  Patent,  and  has  given  written 
notice  to  defendant  of  his  said  infringement. 

Wherefore  plaintiff  demands  a  preliminary  and  final  injunction  against  con- 
tinued infringement,  an  accounting  for  damages,  and  an  assessment  of  interest 
and  costs  against  defendant. 

As  amended  Jan.  21,  1963,  eff.  July  1,  1963. 


Form  17.     Complaint  for  Infringement  of  Copyright  and  LTnfair 
Competition 

1.  .Allegation  of  jurisdiction. 

2.  Prior  to  March,  1936,  plaintiff,  who  then  was  and  ever  since  has  been 
a  citizen  of  the  United  States,  created  and  wrote  an  original  book,  entitled 


3.  This  book  contains  a  large  amount  of  material  wholly  original  with 
plaintiff  and  is  copyrightable  subject  matter  under  the  laws  of  the  United  States. 

4.  Between  March  2,  1936.  and  March  10,  1936,  plaintiff  complied  in  all 
respects  with  the  Act  of  (give  citation)  and  all  other  laws  governing  copyright, 
and  secured  the  exclusive  rights  and  privileges  in  and  to  the  copyright  of  said 
book,  and  received  from  the  Register  of  Cop\  rights  a  certificate  of  registration, 
dated  and  identified  as  follows:  '"March  10,  1936,  Class No. ." 

5.  Since  March  10,  1936,  said  book  has  been  published  by  plaintiff  and  all 
copies  of  it  made  bv  plaintiff  or  under  his  authoritv  or  license  have  been  printed, 
bound,  and  published  in  strict  conformity  with  the  provisions  of  the  Act  of 
and  all  other  laws  governing  copyright. 

6.  Since  March  10,  1936,  plaintiff  has  been  and  still  is  the  sole  proprietor  of 
all  rights,  title,  and  interest  in  and  to  the  copyright  in  said  book. 
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7.  After  March  10,  1936,  defendant  infringed  said  copyright  b\  publishing 

and  placing  upon  the  market  a  book  entitled ,  which  was  copied 

largely  from  plaintiffs  copyrighted  book,  entitled . 

8.  A  copy  of  plaintiffs  copyrighted  book  is  hereto  attached  as  "Exhibit  1"; 
and  a  copy  of  defendant's  infringing  book  is  hereto  attached  as  "Exhibit  2." 

9.  Plaintiff  has  notified  defendant  that  defendant  has  infringed  the  copy- 
right of  plaintiff,  and  defendant  has  continued  to  infringe  the  copyright. 

10.  After   March    10,    1936,   and   continuously   since   about  . 

defendant  has  been  publishing,  selling  and  otherwise  marketing  the  book  entitled 

,  and  has  thereby  been  engaging  in  unfair  trade  practices  and  unfair 

competition  against  plaintiff  to  plaintiffs  irreparable  damage. 

Wfierefore  plaintiff  demands: 

( 1 )  That  defendant,  his  agents,  and  servants  be  enjoined  during  the  pen- 
dency of  this  action  and  permanently  from  infringing  said  cop\xight  of  said  plain- 
tiffin  any  manner,  and  from  publishing,  selling,  marketing  or  otherwise  disposing 
of  any  copies  of  the  book  entitled . 

(2)  That  defendant  be  required  to  pay  to  plaintiff  such  damages  as  plaintiff 
has  sustained  in  consequence  of  defendant's  infringement  of  said  copyright  and 
said  unfair  trade  practices  and  unfair  competition  and  to  account  for 

(a)  all  gains,  profits  and  advantages  deriyed  by  defendant  b\  said  trade 
practices  and  unfair  competition  and 

(b)  all  gains,  profits,  and  advantages  deriyed  bv  defendant  by  his  infringe- 
ment of  plaintiffs  copyright  or  such  damages  as  to  the  court  shall  appear 
proper  within  the  provisions  of  the  copyright  statutes,  but  not  less  than  two 
hundred  and  fifty  dollars. 

(3)  That  defendant  be  required  to  deliver  up  to  be  impounded  during  the 

pendency  of  this  action  all  copies  of  said  book  entitled  in  his 

possession  or  under  his  control  and  to  deliver  up  for  destruction  all  infringing 
copies  and  all  plates,  molds,  and  other  matter  for  making  such  infringing  copies. 

(4)  That  defendant  pay  to  plaintiff  the  costs  of  this  action  and  reasonable 
attorney's  fees  to  be  allowed  to  the  plaintiff  by  the  court. 

(5)  That  plaintiff  have  such  other  and  further  relief  as  is  just. 

As  amended  Dec.  2",  1946,  eff.  Mar.  19,  1948. 


Form  18.     Complaint  for  Interpleader  and  Declaratory  Relief 

1.  Allegation  of  jurisdiction. 

2.  On  or  about  June  1,   193  5,  plaintiff  issued  to  G.  H.  a  policy  of  life 
insurance  whereby  plaintiff  promised  to  pay  to  K.  L.  as  beneficiary  the  sum  of 

dollars  upon  the  death  of  G.  H.  The  policy  required  the  payment  bv 

G.  H.  of  a  stipulated  premium  on  June  1,  1936,  and  annually  thereafter  as  a 
condition  precedent  to  its  continuance  in  force. 
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3.  No  part  of  the  premium  due  June  1,  1936,  was  ever  paid  and  the  policy 
ceased  to  have  anv  force  or  effect  on  Julv  1,  1936. 

4.  Thereafter,  on  September  1,  1936,  G.  H.  and  K.  L.  died  as  the  result  of  a 
collision  between  a  locomotive  and  the  automobile  in  which  G.  H.  and  K.  L. 
were  riding. 

5.  Defendant  C.  D.  is  the  duly  appointed  and  acting  executor  of  the  will 
of  G.  H.;  defendant  E.  F.  is  the  dulv  appointed  and  acting  executor  of  the  will  of 
K.  L.;  defendant  X.  Y.  claims  to  have  been  dulv  designated  as  beneficiarv  of  said 
policy  in  place  of  K.  L. 

6.  Each  of  defendants,  C.  D.,  E.  F.,  and  X.  Y.,  is  claiming  that  the  above- 
mentioned  policy  was  in  full  force  and  effect  at  the  time  of  the  death  of  G.  H.; 
each  of  them  is  claiming  to  be  the  only  person  entitled  to  receive  pavment  of  the 
amount  of  the  policy  and  has  made  demand  for  pavment  thereof. 

7.  By  reason  of  these  conflicting  claims  of  the  defendants,  plaintiff  is  in  great 
doubt  as  to  which  defendant  is  entitled  to  be  paid  the  amount  of  the  policy,  if  it 
was  in  force  at  the  death  of  G.  H. 

Wherefore  plaintiff  demands  that  the  court  adjudge: 

(1)  That  none  of  the  defendants  is  entitled  to  recover  from  plaintiff  the 
amount  of  said  policy  or  any  part  thereof. 

(2)  That  each  of  the  defendants  be  restrained  from  instituting  anv  action 
against  plaintiff  for  the  recover}'  of  the  amount  of  said  policy  or  any  part  thereof. 

(3)  That,  if  the  court  shall  determine  that  said  policy  was  in  force  at  the 
death  of  G.  H.,  the  defendants  be  required  to  interplead  and  settle  between  them- 
selves their  rights  to  the  monev  due  under  said  policv,  and  that  plaintiff  be  dis- 
charged from  all  liability  in  the  premises  except  to  the  person  whom  the  court 
shall  adjudge  entitled  to  the  amount  of  said  policy. 

(4)  That  plaintiff  recover  its  costs. 

As  amended  Jan.  21,  1963,  eff.  July  1,  1963. 

Form  18-A.     Notice  and  Acknowledgment  for  Sen  ice  by  Mail 
[Abrogated] 


Form  19.     Motion  to  Dismiss,  Presenting  Defenses  of  Failure  to 

State  a  Claim,  of  Lack  of  Service  of  Process,  of  Improper 
Venue,  and  of  Lack  of  Jurisdiction  Under  Rule  12(b) 

The  defendant  moves  the  court  as  follows: 

1.  To  dismiss  the  action  because  the  complaint  fails  to  state  a  claim  against 
defendant  upon  which  relief  can  be  granted. 

2.  To  dismiss  the  action  or  in  lieu  thereof  to  quash  the  return  of  service  of 
summons  on  the  grounds  (a)  that  the  defendant  is  a  corporation  organized  under 
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the  laws  of  Delaware  and  was  not  and  is  not  subject  to  service  of  process  within 
the  Southern  District  of  New  York,  and  (b)  that  the  defendant  has  not  been  properly 
served  with  process  in  this  action,  all  of  which  more  clearly  appears  in  the  affidavits 
of  M.  N.  and  X.  Y.  hereto  annexed  as  Exhibit  A  and  Exhibit  B  respectively. 

3.  To  dismiss  the  action  on  the  ground  that  it  is  in  the  wrong  district  because 
(a)  the  jurisdiction  of  this  court  is  invoked  solely  on  the  ground  that  the  action 
arises  under  the  Constitution  and  laws  of  the  United  States  and  (b)  the  defendant 
is  a  corporation  incorporated  under  the  laws  of  the  State  of  Delaware  and  is  not 
licensed  to  do  or  doing  business  in  the  Southern  District  of  New  York,  all  of 
which  more  clearly  appears  in  the  affidavits  of  K.  L.  and  V.  W.  hereto  annexed 
as  Exhibit  C  and  D  respectively. 

4.  To  dismiss  the  action  on  the  ground  that  the  court  lacks  jurisdiction 
because  the  amount  actually  in  controversy  is  less  than  ten  thousand  dollars 
exclusive  of  interest  and  costs. 

Signed: 

Attorney  for  Defendant 

Address: 


Notice  of  Motion 
To: 


Attorney  for  Plaintiff 


Please  take  notice,  that  the  undersigned  will  bring  the  above  motion  on  for 

hearing  before  this  Court  at  Room ,  United  States  Court  House,  Foley 

Square,  City  of  New  York,  on  the day  of ,  20 ,  at  1 0  o'clock 

in  the  forenoon  of  that  day  or  as  soon  thereafter  as  counsel  can  be  heard. 

Signed:  

Attorney  for  Defendant 

Address: 

As  amended  Dec.  29,  1948,  eff.  Oct.  20,  1949;  Apr.  17,  1961,  eff.  July  19, 
1961;  Mar.  27,  eff.  Dec.  1,  2003. 


Form  20.     Answer  Presenting  Defenses  Under  Rule  12(b) 

First  Defense 

The  complaint  fails  to  state  a  claim  against  defendant  upon  which  relief  can 
be  granted. 
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Second  Defense 

If  defendant  is  indebted  to  plaintiffs  for  the  goods  mentioned  in  the  com- 
plaint, he  is  indebted  to  them  jointly  with  G.  H.  G.  H.  is  alive;  is  a  citizen  of  the 
State  of  New  York  and  a  resident  of  this  district,  is  subject  to  the  jurisdiction  of 
this  court,  as  to  both  service  of  process  and  venue;  can  be  made  a  partv  without 
depriving  this  court  of  jurisdiction  of  the  present  parties,  and  has  not  been  made 
a  part)'. 

Third  Defense 

Defendant  admits  the  allegation  contained  in  paragraphs  1  and  4  of  the 
complaint;  alleges  that  he  is  without  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  the  allegations  contained  in  paragraph  2  of  the  complaint; 
and  denies  each  and  even-  other  allegation  contained  in  the  complaint. 

Fourth  Defense 

The  right  of  action  set  forth  in  the  complaint  did  not  accrue  within  six  vears 
next  before  the  commencement  of  this  action. 

Counterclaim 

(Here  set  forth  anv  claim  as  a  counterclaim  in  the  manner  in  which  a  claim 
is  pleaded  in  a  complaint.  No  statement  of  the  grounds  on  which  the  court's 
jurisdiction  depends  need  be  made  unless  the  counterclaim  requires  independent 
grounds  of  jurisdiction.) 

Cross-Claim  Against  Defendant  M.  N. 

(Here  set  forth  the  claim  constituting  a  cross-claim  against  defendant  M.  N. 
in  the  manner  in  which  a  claim  is  pleaded  in  a  complaint.  The  statement  of 
grounds  upon  which  the  court's  jurisdiction  depends  need  not  be  made  unless 
the  cross-claim  requires  independent  grounds  of  jurisdiction.) 

Form  21.     Answer  to  Complaint  Set  Forth  in  Form  8,  with 
Counterclaim  for  Interpleader 

Defense 

Defendant  admits  the  allegations  stated  in  paragraph  1  of  the  complaint;  and 
denies  the  allegations  stated  in  paragraph  2  to  the  extent  set  forth  in  the  counter- 
claim herein. 

Counterclaim  for  Interpleader 

1.  Defendant  received  the  sum  of dollars  as  a  deposit  from  E.  F. 

2.  Plaintiff  has  demanded  the  pavment  of  such  deposit  to  him  by  virtue  of 
an  assignment  of  it  which  he  claims  to  have  received  from  F.  F. 
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3.  E.F.  has  notified  the  defendant  that  he  claims  such  deposit,  that  the 
purported  assignment  is  not  valid,  and  that  he  holds  the  defendant  responsible  for 
the  deposit. 

Wherefore  defendant  demands: 

( 1 )  That  the  court  order  E.  F.  to  be  made  a  party  defendant  to  respond  to 
the  complaint  and  to  this  counterclaim. 

(2)  That  the  court  order  the  plaintiff  and  E.  F.  to  interplead  their  respective 
claims. 

(3)  That  the  court  adjudge  whether  the  plaintiff  or  E.  F.  is  entitled  to  the 
sum  of  money. 

(4)  That  the  court  discharge  defendant  from  all  liability  in  the  premises 
except  to  the  person  it  shall  adjudge  entitled  to  the  sum  of  money. 

(5)  That  the  court  award  to  the  defendant  its  costs  and  attorney's  fees. 

As  amended  Jan.  21,  1963,  eff.  July  1,  1963. 

Form  22-A.     Summons  and  Complaint  Against  Third-Party 
Defendant 

United  States  District  Court  for  the 
Southern  District  of  New  York 

Civil  Action,  File  Number 


A.  B.,  Plaintiff 


SUMMONS 


C.  D.,  Defendant  and 

Third-Party  Plaintiff 

v. 

E.  F.,  Third-Party 
Defendant 

To  the  above-named  Third-Party  Defendant: 

You  are  herebv  summoned  and  required  to  serve  upon ,  plaintiffs 

attorney  whose  address  is ,  and  upon ,  who  is  attornev  for 

C.  D.,  defendant  and  third-party  plaintiff,  and  whose  address  is , 

an  answer  to  the  third-part)  complaint  which  is  herewith  served  upon  you  within 
20  days  after  the  service  of  this  summons  upon  you  exclusive  of  the  day  of  service. 

1 .   Rule  H(h)  provides  for  the  court  ordering  parties  to  a  counterclaim,  but  who  arc  not  parties 
to  the  original  action,  to  be  brought  in  as  defendants. 
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If  you  fail  to  do  so,  judgment  by  default  will  be  taken  against  you  for  the  relief 
demanded  in  the  third-party  complaint.  There  is  also  served  upon  you  herewith 
a  copy  of  the  complaint  of  the  plaintiff  which  you  may  but  are  not  required  to 
answer. 


Clerk  of  Court 


[Seal  of  District  Court] 
Dated 


United  States  District  Court  for  the 
Southern  District  of  New  York 

Civil  Action,  File  Number 


A.B.,  Plaintiff 


C.  D.,  Defendant  and 

Third-Part>'  Plaintiff    THIRD-PARTY  COMPLAINT 

v. 

E.  F.,  Third-Part) 
Defendant 


1.  Plaintiff  A.  B.  has  filed  against  defendant  C.  D.  a  complaint,  a  copy  of 
which  is  hereto  attached  as  "Exhibit  A." 

2.  (Here  state  the  grounds  upon  which  C.  D.  is  entitled  to  recover  from 
E.  F.,  all  or  part  of  what  A.  B.  ma)-  recover  from  C.  D.  The  statement  should 
be  framed  as  in  an  original  complaint.) 

Wherefore  C.  D.  demands  judgment  against  third-part)'  defendant  E.  F.  for 
all  sums   that  may  be  adjudged  against  defendant  C.  D.  in  favor  of  plaintiff  A.  B. 

Signed: 


Attorney  for  C.  D., 
Third-Party'  Plaintiff 


Address: 

Added  Jan.  21,  1965,  eff.  July  1,  1963. 

1     Make  appropriate  change  where  C.  D.  is  entitled  to  onlv  partial  rccovcrv-ovcr  against  E.  F. 
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Form  22-B.     Motion  to  Bring  In  Third-Party  Defendant 

Defendant  moves  for  leave,  as  third-partv  plaintiff,  to  cause  to  be  served 
upon  E.  F.  a  summons  and  third-partv  complaint,  copies  of  which  are  hereto 
attached  as  Exhibit  X. 

Signed: 

Attorney  for  Defendant  C.  D. 

Address: 

Notice  of  Motion 

(Contents  the  same  as  in  Form  19.  The  notice  should  be  addressed  to  all 
parties  to  the  action.) 

EXHIBIT  X 

(Contents  the  same  as  in  Form  22-A.) 
Added  Jan.  21,  1963,  eff.  July  1,  1963. 

Form  23.     Motion  to  Intervene  as  a  Defendant  Under  Rule  24 

(Based  upon  the  complaint,  Form  16) 

United  States  District  Court  for  the  Southern  District 
of  New  York 

Civil  Action,  File  Number 


A.B.,  Plaintiff 

v.  MOTION  TO  INTERVENE  AS 

A  DEFENDANT 

C.  D.,  Defendant 

E.  F.,  Applicant  for  Intervention 

E.  F.  moves  for  leave  to  intervene  as  a  defendant  in  this  action,  in  order  to 
assert  the  defenses  set  forth  in  his  proposed  answer,  of  which  a  copy  is  hereto 
attached,  on  the  ground  that  he  is  the  manufacturer  and  vendor  to  the  defendant, 
as  well  as  to  others,  of  the  articles  alleged  in  the  complaint  to  be  an  infringement 
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of  plaintiffs  patent,  and  as  such  has  a  defense  to  plaintiffs  claim  presenting  both 
questions  of  law  and  of  fact  which  are  common  to  the  main  action.1 

Signed: 


Attorney  for  E.  F. 
Applicant  for  Inter\>ention 

Address: 

Notice  of  Motion 
(Contents  the  same  as  in  Form  19) 

United  States  District  Court  for  the  Southern  District 
of  New  York 

Civil  Action,  File  Number 


A.B.,  Plaintiff 

v  INTERVENER'S  ANSWER 

C.  D.,  Defendant 
E.  F.,  Intervener 


First  Defense 

Intervener  admits  the  allegations  stated  in  paragraphs  1  and  4  of  the 
complaint;  denies  the  allegations  in  paragraph  3,  and  denies  the  allegations  in 
paragraph  2  in  so  far  as  they  assert  the  legality  of  the  issuance  of  the  Letters 
Patent  to  plaintiff. 

Second  Defense 

Plaintiff  is  not  the  first  inventor  of  the  articles  covered  by  the  Letters  Patent 
specified  in  his  complaint,  since  articles  substantiallv  identical  in  character  were 
previously  patented  in  Letters  Patent  granted  to  intervener  on  January  5,  1920. 

Signed: 


Attorney  for  E.  F., 
Intenener 
Address: 


As  amended  Dec.  29,  1948,  eff.  Oct.  20,  1949. 

1     I  or  other  grounds  of  intervention,  cither  of  right  or  in  the  discretion  of  the  court,  sec  Rule 
24(a)  and  (b). 
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Form  24.     Request  for  Production  of  Documents,  etc.,  Under 
Rule  34 

Plaintiff  A.  B.  requests  defendant  C.  D.  to  respond  within days  to 

the  following  requests: 

( 1 )  That  defendant  produce  and  permit  plaintiff  to  inspect  and  to  copy  each 
of  the  following  documents: 

Here  list  the  documents  either  individually  or  by  category  and  describe 
each  of  them. ) 

(Here  state  the  time,  place,  and  manner  of  making  the  inspection  and 
performance  of  any  related  acts. ) 

(2)  That  defendant  produce  and  permit  plaintiff  to  inspect  and  to  copv, 
test,  or  sample  each  of  the  following  objects: 

(Here  list  the  objects  either  individually  or  bv  categorv  and  describe  each 
of  them.) 

(Here  state  the  time,  place,  and  manner  of  making  the  inspection  and 
performance  of  any  related  acts.) 

(3)  That  defendant  permit  plaintiff  to  enter  (here  describe  propertv  to  be 
entered)  and  to  inspect  and  to  photograph,  test  or  sample  (here  describe  the 
portion  of  the  real  property  and  the  objects  to  be  inspected). 

(Here  state  the  time,  place,  and  manner  of  making  the  inspection  and 
performance  of  anv  related  acts. ) 

Signed: 


Attorney  for  Plaintiff 
Address: 


As  amended  Mar.  30,  1970,  eff.  July  1,  1970. 


Form  25.     Request  for  Admission  Under  Rule  36 

Plaintiff  A.  B.  requests  defendant  C.  D.  within days  after  service  of 

this  request  to  make  the  following  admissions  for  the  purpose  of  this  action  onlv 
and  subject  to  all  pertinent  objections  to  admissibility  which  may  be  interposed 
at  the  trial: 

1.  That  each  of  the  following  documents,  exhibited  with  this  request,  is 
genuine. 

(Here  list  the  documents  and  describe  each  document.) 
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2.  That  each  of  the  following  statements  is  true. 
(Here  list  the  statements.) 

Signed: 

Attorney  for  Plaintiff 

Address: 


As  amended  Dec.  27,  1946,  eff.  Mar.  19,  1948. 

Form  26.     Allegation  of  Reason  for  Omitting  Party 

When  it  is  necessary,  under  Rule  19(c),  for  the  pleader  to  set  forth  in  his 
pleading  the  names  of  persons  who  ought  to  be  made  parties,  but  who  are  not  so 
made,  there  should  be  an  allegation  such  as  the  one  set  out  below: 

John  Doe  named  in  this  complaint  is  not  made  a  party  to  this  action 
[because  he  is  not  subject  to  the  jurisdiction  of  this  court];  [because  he  cannot  be 
made  a  party-  to  this  action  without  depriving  this  court  of  jurisdiction]. 


Form  27.     Notice  of  Appeal  to  Court  of  Appeals  Under  Rule  73(b) 
Abrogated  Dec.  4,  1967,  eff.  July  1.  1968. 

Form  28.     Notice:  Condemnation 

United  States  District  Court  for  the  Southern  District 
of  New  York 

Civil  Action,  File  Number 


United  States  of  America,  Plaintiff 

v. 

1,000  Acres  of  Land  in  [here  insert 

a  general  location  as  "City  of NOTICE 

"  or  "County  of "], 


John  Doe,  et  al.,  and  Unknown 
Owners.  Defendants 


To  (here  insert  the  names  of  the  defendants  to  whom  the  notice  is  directed): 

You  are  hereby  notified  that  a  complaint  in  condemnation  has  heretofore 
been  filed  in  the  office  of  the  clerk  of  the  United  States  District  Court  for  the 
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Southern  District  of  New  York,  in  the  United  States  Court  House  in  New  York 
City,  New  York,  for  the  taking  (here  state  the  interest  to  be  acquired,  as  "an  estate 
in  fee  simple")  for  use  (here  state  briefly  the  use,  "as  a  site  for  a  post-office 
building";  of  the  following  described  property  in  which  you  have  or  claim  an 
interest. 

(Here  insert  brief  description  of  the  property  in  which  the  defendants  to 
whom  the  notice  is  directed,  have  or  claim  an  interest.) 

The  authority  for  the  taking  is  (here  state  briefly,  as  "the  Act  of , 

Stat. _,  U.S.C.A.,  Title ,  S 'V 


You  are  further  notified  that  if  you  desire  to  present  any  objection  or  defense 
to  the  taking  of  your  property  vou  are  required  to  serve  vour  answer  on  the  plaintiffs 
attorney  at  the  address  herein  designated  within  twentv  days  after . 

Your  answer  shall  identify  the  property  in  which  you  claim  to  have  an 
interest,  state  the  nature  and  extent  of  the  interest  you  claim,  and  state  all  of 
vour  objections  and  defenses  to  the  taking  of  your  property .  All  defenses  and 
objections  not  so  presented  are  waived.  And  in  case  of  your  failure  so  to  answer 
the  complaint,  judgment  of  condemnation  of  that  part  of  the  above-described 
property  in  which  vou  have  or  claim  an  interest  will  be  rendered. 

But  without  answering,  you  may  serve  on  the  plaintiffs  attorney  a  notice  of 
appearance  designating  the  property  in  which  you  claim  to  be  interested.  There- 
after you  will  receive  notice  of  all  proceedings  affecting  it.  At  the  trial  of  the  issue 
of  just  compensation,  whether  or  not  you  have  previously  appeared  or  answered, 
you  may  present  evidence  as  to  the  amount  of  the  compensation  to  be  paid  for 
your  property,  and  you  may  share  in  the  distribution  of  the  award. 


United  States  Attorney 
Address: 


(Here  state  an  address  within  the  district  where  the  United  States  Attorney 
may  be  served,  as  "United  States  Court  House,  New  York,  NY.") 

Dated 


Added  Mav  1,  1951,  eff.  Aug.  1,  1951. 


1.  And  where  appropriate  add  a  citation  to  any  applicable  Executive  Order. 

2.  Here  insert  the  words  "personal  service  of  this  notice  upon  you,"  if  personal  sen-ice  is  to 
be  made  pursuant  to  subdivision  (d)(3)(i)  of  this  rule  [Rule  71  A];  or,  insert  the  date  of  the  last 
publication  of  notice,  if  service  by  publication  is  to  be  made  pursuant  to  subdivision  (d)(3)(H)  of 
this  Rile. 
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Form  29.     Complaint:  Condemnation 

United  States  District  Court  for  the  Southern  District  of 

New  York 

Civil  Action,  File  Number 


United  States  of  America,  Plaintiff 

v. 

1,000  Acres  of  Land  in  [here  insert  a 

general  location  as  "City  of COMPLAINT 

"  or  "Counts'  of "], 

John  Doe,  et  al.,  and  Unknown 
Owners,  Defendants 


1 .  This  is  an  action  of  a  civil  nature  brought  by  the  United  States  of  America 
for  the  taking  of  property  under  the  power  of  eminent  domain  and  for  the 
ascertainment  and  award  of  just  compensation  to  the  owners  and  parties  in  interest. 

2.  The  authority  for  the  taking  is  (here  state  brieflv,  as  "the  Act  of , 

Stat. ,  U.S.C.A.,  Title ,  $ ").2 

3.  The  use  for  which  the  property  is  to  be  taken  is  (here  state  briefly  the 
use,  "as  a  site  for  a  post-office  building"). 

4.  The  interest  to  be  acquired  in  the  property  is  (here  state  the  interest  as 
"an  estate  in  fee  simple"). 

5.  The  property  so  to  be  taken  is  (here  set  forth  a  description  of  the  property 
sufficient  for  its  identification)  or  (described  in  Exhibit  A  hereto  attached  and 
made  a  part  hereof). 

6.  The  persons  known  to  the  plaintiff  to  have  or  claim  an  interest  in  the 
property'  are: 


1.  If  the  plaintiff  is  not  the  United  States,  but  is,  for  example,  a  corporation  invoking  the 
power  of  eminent  domain  delegated  to  it  by  the  state,  then  this  paragraph  1  of  the  complaint 
should  be  appropriately  modified  and  should  be  preceded  by  a  paragraph  appropriately  alleging 
federal  jurisdiction  for  the  action,  such  as  diversity,  See  Form  2. 

2.  And  where  appropriate  add  a  citation  to  any  applicable  Executive  Order. 

3.  At  the  commencement  of  the  action  the  plaintiff  need  name  as  defendants  only  the  persons 
having  or  claiming  an  interest  in  the  property  whose  names  are  then  known,  but  prior  to  any 
hearing  involving  the  compensation  to  be  paid  for  a  particular  piece  of  property  the  plaintiff  must 
add  as  defendants  all  persons  having  or  claiming  an  interest  in  that  property  whose  names  can  be 
ascertained  by  an  appropriate  search  of  the  records  and  also  those  whose  names  have  otherwise 
been  learned.  See  Rule  71A(c)(2). 
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(Here  set  forth  the  names  of  such  persons  and  the  interests  claimed.) 
7.  In  addition  to  the  persons  named,  there  are  or  mav  be  others  who  have  or 
mav  claim  some  interest  in  the  property  to  be  taken,  whose  names  are  unknown 
to  the  plaintiff  and  on  diligent  inquiry  have  not  been  ascertained.  Thev  are  made 
parties  to  the  action  under  the  designation  "Unknown  Owners." 

Wherefore  the  plaintiff  demands  judgment  that  the  property  be  condemned 
and  that  just  compensation  for  the  taking  be  ascertained  and  awarded  and  for 
such  other  relief  as  mav  be  lawful  and  proper. 


United  States  Attorney 
Address: 


(Here  state  an  address  within  the  district  where  the  United  States  Attornev 
mav  be  served,  as  "United  States  Court  House,  New  York,  N.Y.") 

Added  Mav  1.  1951,  eff.  Aug.  1,  1951. 


Form  30.     Suggestion  of  Death  upon  the  Record  Under 
Rule  25(a)(1) 

A.B.  [describe  as  a  party,  or  as  executor,  administrator,  or  other  representa- 
tive or  successor  of  C.  D.,  the  deceased  part}]  suggests  upon  the  record,  pursuant 
to  Rule  25(a)(1),  the  death  of  C.  D.  [describe  as  party]  during  the  pendency  of 
this  action. 

Added  Jan.  21,  1963,  eff.  July  1,  1963. 


4.    I  ne  plaintiff  should  designate,  as  to  each  separate  piece  of  property,  the  defendants  who 
have  been  joined  as  owners  thereof  or  of  some  interest  therein.  See  Rules  ~lA(c)(2). 
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Form  31.     Judgment  on  Jury  Verdict 

United  States  District  Court  for  the 
Southern  District  of  New  York 

Civil  Action,  File  Number 


B.,  Plaintiff 

v.  JUDGMENT 

C.  D.,  Defendant 

This  action  came  on  for  trial  before  the  Court  and  a  jury,  Honorable  John 
Marshall,  District  Judge,  presiding,  and  the  issues  having  been  duly  tried  and 
the  jurv  having  duly  rendered  its  verdict. 

It  is  Ordered  and  Adjudged 

[that  the  plaintiff  A.  B.  recover  of  the  defendant  C.  D.  the  sum  of , 

with  interest  thereon  at  the  rate  of per  cent  as  provided  bv  law,  and  his 

costs  of  action.] 

[that  the  plaintiff  take  nothing,  that  the  action  be  dismissed  on  the  merits, 
and  that  the  defendant  C.  D.  recover  of  the  plaintiff  A.  B.  his  costs  of  action.] 

Dated  at  New  York,  New  York,  this dav  of ,  20 . 


Clerk  of  Court 
Added  Jan.  21,  1963,  eff.  July  1,  1963,  Mar.  27.  2003.  eff.  Dec.  1,  2003. 

Form  32.     Judgment  on  Decision  by  the  Court 

United  States  District  Court  for  the 
Southern  District  of  New  York 

Civil  Action,  File  Number 


B.,  Plaintiff 

v.  JUDGMENT 

C.  P.,  Defendant 

This  action  came  on  for  [trial]  [hearing]  before  the  Court,  Honorable  John 
Marshall,  District  Judge,  presiding,  and  the  issues  having  been  duly  [tried] 
[heard]  and  a  decision  having  been  dulv  rendered. 
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It  is  Ordered  and  Adjudged 

[that  the  plaintiff  A.  B.  recover  of  the  defendant  C.  D.  the  sum  of , 


with  interest  thereon  at  the  rate  of per  cent  as  provided  bv  law,  and  his 

costs  of  action.] 

[that  the  plaintiff  take  nothing,  that  the  action  be  dismissed  on  the  merits, 
and  that  the  defendant  C.  D.  recover  of  the  plaintiff  A.  B.  his  costs  of  action.] 

Dated  at  New  York.  New  York,  this dav  of ,  20 . 


Clerk  of  Court 

Added  Jan.  21.  1963,  cff.  July  1,  1963;  amended  Mar.  2",  2003,  erf.  Dec.  1. 
2003. 


Form  33.     Notice  of  Availability  of  a  Magistrate  Judge  to  Exercise 
Jurisdiction 

In  accordance  with  the  provisions  of  Title  28,  U.S.C.  J\636(c),  vou  are  herebv 
notified  that  a  United  States  magistrate  judge  of  this  district  court  is  available  to 
exercise  the  court's  jurisdiction  and  to  conduct  any  or  all  proceedings  in  this  case 
including  a  jurv  or  nonjurv  trial,  and  entry  of  a  final  judgment.  Exercise  of 
this  jurisdiction  bv  a  magistrate  judge  is,  however,  permitted  only  if  all  parties 
voluntarily  consent. 

You  may,  without  adverse  substantive  consequences,  withhold  vour  consent, 
but  this  will  prevent  the  court's  jurisdiction  from  being  exercised  bv  a  magistrate 
judge.  If  anv  partv  withholds  consent,  the  identity  of  the  parties  consenting  or 
withholding  consent  will  not  be  communicated  to  any  magistrate  judge  or  to  the 
district  judge  to  whom  the  case  has  been  assigned. 

An  appeal  from  a  judgment  entered  by  a  magistrate  judge  may  be  taken 
directly  to  the  United  States  court  of  appeals  for  this  judicial  circuit  in  the  same 
manner  as  an  appeal  from  anv  other  judgment  of  a  district  court. 

Copies  of  the  Form  for  the  "Consent  to  Jurisdiction  by  a  United  States 
Magistrate  Judge"  are  available  from  the  clerk  of  the  court. 

Added  Apr.  28,  1983,  eff.  Aug.  1,  1983;  amended  Apr.  22,  1993,  eff.  Dec.  1, 
1993;  Apr.  11,  199",  eff.  Dec.  1,  1997. 
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Form  34.     Consent  to  Exercise  of  Jurisdiction  by  a  United  States 
Magistrate  Judge 

United  States  District  Court 
District  of 


Plaintiff 
v. 

Defendant 


Docket  No. 


CONSENT  TO  JURISDICTION  BY  A  UNITED  STATES 
MAGISTRATE  JUDGE 

In  accordance  with  the  provisions  of  Title  28,  U.S.C.  )j636(c),  the  under- 
signed party  or  parties  to  the  above-captioned  civil  matter  hereby  voluntarilv 
consent  to  have  a  United  States  magistrate  judge  conduct  any  and  all  further 
proceedings  in  the  case,  including  trial,  and  order  the  entry  of  a  final  judgment. 


Date  Signature 

Note:  Return  this  form  to  the  Clerk  of  the  Court  if  you  consent  to  jurisdiction  by 
a  magistrate  judge.  Do  not  send  a  copy  of  this  form  to  any  district  judge  or  mag- 
istrate judge. 

Added  Apr.  28,  1983,  eff.  Aug.  1,  1983;  amended  Apr.  22,  1993,  eff.  Dec.  1, 
1993;  Apr.  11,  1997,  eff.  Dec.  1,  1997. 


Form  34-A.     Order  of  Reference 

United  States  District  Court 
District  of 


Plaintiff 


Defendant 


Docket  No. 


Order  of  Reference 

IT  IS  HEREBY  ORDERED  that  the  above-captioned  matter  be  referred  to 
United  States  Magistrate  Judge for  all  further  proceedings 


202 


Appendix  of  Forms  Form  3  5 

and  entry  of  judgment  in  accordance  with  Title  28,  U.S.C.  \j636(c)  and  the 
consent  of  the  parties. 


U.S.  District  judge 
Added  Apr.  22,  1993,  eff.  Dec.  1,  1993. 

Form  35.     Report  of  Parties'  Planning  Meeting 

[Caption  and  Names  of  Parties] 

1.  Pursuant  to  Fed.  R.  Civ.  P.  26(f),  a  meeting  was  held  on  .datei 
at 'place) and  was  attended  by: 

(name)  for  plaintiffs) 

(name)  for  defendant(s)  (party  name) 

(name)  for  defendant(s)  ■  party  name< 

2.  Pre-Discovery  Disclosures.  The  parties  [have  exchanged]  [will  exchange 
by  *  date)  the  information  required  by  [Fed.  R.  Civ.  P.  26(a)(1)] 
[local  rule. 

3.  Discover}  Plan.  The  parties  jointly  propose  to  the  court  the  following 
discover}-  plan:  [Use  separate  paragraphs  or  subparagraphs  as  necessary  if  parties 
disagree.] 

Diseoverv  will  be  needed  on  the  following  subjects: 

(brief  description  of  subjects  on  which  diseoven  will  be  needed 

Disclosure  or  diseoven'  of  electronically  stored   information   should   be 

handled  as  follows:  ' brict  description  of  parties'  proposals 

The  parties  have  agreed  to  an  order  regarding  claims  of  privilege  or  of 
protection   as  trial-preparation   material   asserted   after  production,  as 

follows:  (brief  description  of  provisions  of  proposed  order 

All  discovery  commenced  in  time  to  be  completed  bv  ' date 

[Discover}'  on  (issue  for  early  diseoven  to  be  completed  bv 

■date)'          ,] 
Maximum  of interrogatories  by  each  part}'  to  an}'  other  partv. 

[Responses  due days  after  service.] 

Maximum  of requests  for  admission  by  each  partv  to  anv  other  partv. 

[Responses  due davs  after  service.] 

Maximum  of depositions  by  plaintiff! si  and bv  defendant(s). 

Each  deposition  [other  than  of ]  limited  to  maximum  of hours 

unless  extended  bv  agreement  of  parties. 
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Reports  from  retained  experts  under  Rule  26  a    2)  due: 

from  plaintiffs)  by  jdatei 

from  defendant!  s)  by  date 


Supplementations  under  Rule  26(e)  due time  s   or  interval!  s^ 

4.  Other  Items.  [Use  separate  paragraphs  or  subparagraphs  as  necessary  if 
parties  disagree.] 

The  parties  [request]  [do  not  request]  a  conference  with  the  court  before 
entry  of  the  scheduling  order. 

The  parties  request  a  pretrial  conference  in         month  and  yean         Plain- 
tiffs) should  be  allowed  until date  ■■ to  join  additional  parties 

and  until  'date  to  amend  the  pleadings. 

Defendant! si  should  be  allowed  until         'date:         to  join  additional  par- 
ties and  until  idatei  to  amend  the  pleadings. 

All  potentially  dispositive  motions  should  be  filed  bv        (date) 

Settlement    [is    likely]     [is    unlikely      [cannot    be    eyaluated    prior    to 
':  date  i       1   [may  be  enhanced  by  use  of  the  following  altematiye 
dispute  resolution  procedure:  [ ]. 

Final  lists  of  witnesses  and  exhibits  under  Rule  26(a)(3)  should  be  due 
from  plaintiffs)            'date) 
from  defendants )  by  ' date . 

Parties  should  ha\e  days  after  service  of  final  lists  of  witnesses  and  exhibits  to 
list  objections  under  Rule  26(a)(3). 

The  case  should  be  ready  for  trial  by '  date  i [and  at  this  time  is 

expected  to  take  approximately       i  length  of  time  i      .] 

[Other  matters.] 

Date: 


Added  Apr.  22.  1993.  eff.  Dec.  I,  1993;  as  amended  Apr.  12,  2006,  eff. 
Dec.  1,  2006. 
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SUPPLEMENTAL  RULES  FOR 
ADMIRALTY  OR  MARITIME  CLAIMS 
AND  ASSET  FORFEITURE  ACTIONS 

Adopted  February  28, 1966,  eff.  July  1, 1966;  as  amended  April  29, 
1985,  eff.  August  1,  1985;  March  2,  1987,  eff.  August  1,  1987; 
April  30,  1991,  eff.  December  1,  1991;  April  17,  2000,  eff.  Dec.  1, 
2000;  April  29,  2002,  eff.  December  1,  2002;  April  12,  2006,  eff. 
December  1,  2006. 


TABLE  OF  RULES 

Rule 

A 

Scope  of  Rules 

B. 

In  Personam  Actions:  Attachment  and  Garnishment 

(1) 

When  Available;  Complaint,  Affidavit,  Judicial  Authorization, 
and  Process 

(2) 

Notice  to  Defendant 

(3) 

Answer 

(a)  By  Garnishee 

(b)  Bv  Defendant 

C. 

In  Rem  Actions:  Special  Provisions 

(1) 

When  Available 

(2) 

Complaint 

(3) 

Judicial  Authorization  and  Process 

(4) 

Notice 

(5) 

Ancillarv  Process 

(6) 

Responsive  Pleading;  Interrogatories 

D. 

Possessor}-,  Petitory,  and  Partition  Actions 

E. 

Actions  in  Rem  and  Quasi  in  Rem:  General  Provisions 

(1) 

Applicability 

(2) 

Complaint;  Security 

(a)  Complaint 

(b)  Security  for  Costs 

(3) 

Process 

(a)  [Territorial  Limits  of  Effective  Service:  Maritime] 

(b)  Issuance  and  Delivery 

(4) 

Execution  of  Process;  Marshal's  Return;  Custodv  of  Propertv; 
Procedures  for  Release 

(a)  In  General 

(b)  Tangible  Property 

(c)  Intangible  Property 
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G. 


(6) 
(7) 
(8) 
(9) 


(10) 


(d)  Directions  with  Respect  to  Property  in  Custody 

(e)  Expenses  of  Seizing  and  Keeping  Property;  Deposit 

(f)  Procedure  for  Release  from  Arrest  or  Attachment 
Release  of  Property 

(a)  Special  Bond 

(b)  General  Bond 

(c)  Release  by  Consent  or  Stipulation;  Order  of  Court 
or  Clerk;  Costs 

(d)  Possessory,  Petitory,  and  Partition  Actions 
Reduction  or  Impairment  of  Security 
Security  on  Counterclaim 

Restricted  Appearance 
Disposition  of  Property;  Sales 

(a)  Interlocutor}-  Sales;  Delivery 

(b)  Sales;  Proceeds 
Preservation  of  Property 


F.      Limitation  of  Liability 


(1) 

Time  for  Filing  Complaint;  Security 

(2) 

Complaint 

(3) 

Claims  Against  Owner;  Injunction 

(4) 

Notice  to  Claimants 

(5) 

Claims  and  Answer 

(6) 

Information  to  Be  Given  Claimants 

(7) 

Insufficiency  of  Fund  or  Security 

(8) 

Objections  to  Claims:  Distribution  of  Fund 

(9) 

Venue;  Transfer 

Forfeiture  Actions  In  Rem 

(1) 

Scope 

(2) 

Complaint 

(3) 

Judicial  Authorization  and  Process 

(4) 

Notice 

(5) 

Responsive  Pleadings 

(6) 

Special  Interrogatories 

(7) 

Preserving,  Preventing  Criminal  Use,  and  Disposing 

of  Property;  Sales 

(8) 

Motions 

(9) 

Trial 

Advisory  Committee's  Explanatory  Statement  to  1985  .Amendments 

Since  their  promulgation  in  1966,  the  Supplemental  Rules  for  Certain  Admiralty 
and  Maritime  Claims  have  preserved  the  special  procedures  of  arrest  and 
attachment  unique  to  admiralty  law.  In  recent  years,  however,  these  Rules  have 
been  challenged  as  violating  the  principles  of  procedural  due  process  enunciated 
in  the  United  States  Supreme  Court's  decision  in  Sniadach  v.  Family  Finance 
Corp.,  395  U.S.  337  (1969),  and  later  developed  in  Fuentes  v.  Shevin,  407  U.S.  67 
(1972),  Mitchell  v.  W.  T.  Grant  Co.,  416  U.S.  600  (1974),  and  North  Georgia 
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Finishing,  Inc.  v.  Di-Chem,  Inc.,  419  U.S.  601  (1975).  These  Supreme  Court 
decisions  provide  five  basic  criteria  for  a  constitutional  seizure  of  propertv: 
( 1 )  effective  notice  to  persons  having  interests  in  the  property  seized,  (2i  judicial 
review  prior  to  attachment,  (3)  avoidance  of  eonclusorv  allegations  in  the 
complaint,  (4)  security  posted  bv  the  plaintiff  to  protect  the  owner  of  the  propertv 
under  attachment,  and  (5)  a  meaningful  and  timely  hearing  after  attachment.  .  .  . 

Admsory  Committee's  Explanatory  Statement  to  2000  Amendments 

The  Admiralty  Rules  proposals  published  in  August  1998  were  prompted  by  two 
primarv  goals.  The  first  was  to  reflect  the  growing  use  of  Admiralty  procedure  in 
civil  forfeiture  proceedings;  the  most  important  change  in  this  area  appears  in  Rule 
C(6),  which  for  the  first  time  establishes  separate  provisions  for  civil  forfeiture 
proceedings.  The  second  goal  was  to  adjust  for  the  1993  amendments  of  Civil  Rule 
4.  Civil  Rule  14  is  changed  only  to  reflect  the  change  of  nomenclature  in 
Admiralty  Rule  C(6). 


Rule  A.     Scope  of  Rules 

(1)  These  Supplemental  Rules  apply  to: 

(A)  the  procedure  in  admiralty  and  maritime  claims  within  the  meaning 
of  Rule  9(h)  with  respect  to  the  following  remedies: 

(i)  maritime  attachment  and  garnishment, 

(ii)  actions  in  rem, 

(iii)  possessory,  petitory,  and  partition  actions,  and 

(iv)  actions  for  exoneration  from  or  limitation  of  liability; 

(B)  forfeiture  actions  in  rem  arising  from  a  federal  statute;  and 

(C)  the  procedure  in  statutory  condemnation  proceedings  analogous  to 
maritime  actions  in  rem,  whether  within  the  admiralty  and  maritime  jurisdiction 
or  not.  Except  as  otherwise  provided,  references  in  these  Supplemental  Rules  to 
actions  in  rem  include  such  analogous  statutory  condemnation  proceedings. 

The  Federal  Rules  of  Civil  Procedure  also  apply  to  the  foregoing  proceedings 
except  to  the  extent  that  they  are  inconsistent  with  these  Supplemental  Rules. 


Rule  B.     In  Personam  Actions:  Attachment  and  Garnishment 

(1)  When  Available;  Complaint,  Affidavit,  Judicial  Authorization,  and 
Process.  In  an  in  personam  action: 

(a)  If  a  defendant  is  not  found  within  the  district  when  a  verified  complaint 
may  contain  a  praver  for  process  to  attach  the  defendant's  tangible  or  intangible 
personal  propertv  —  up  to  the  amount  sued  for  —  in  the  hands  of  garnishees 
named  in  the  process. 
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(b)  The  plaintiff  or  the  plaintiffs  attorney  must  sign  and  file  with  the 
complaint  an  affidavit  stating  that,  to  the  affiant's  knowledge,  or  on  information 
and  belief,  the  defendant  cannot  be  found  within  the  district.  The  court  must 
review  the  complaint  and  affidavit  and,  if  the  conditions  of  this  Rule  B  appear  to 
exist,  enter  an  order  so  stating  and  authorizing  process  of  attachment  and 
garnishment.  The  clerk  may  issue  supplemental  process  enforcing  the  court's 
order  upon  application  without  further  court  order. 

(c)  If  the  plaintiff  or  the  plaintiffs  attorney  certifies  that  exigent 
circumstances  make  court  review  impracticable,  the  clerk  must  issue  the 
summons  and  process  of  attachment  and  garnishment.  The  plaintiff  has  the 
burden  in  any  post-attachment  hearing  under  Rule  E(4)(f)  to  show  that  exigent 
circumstances  existed. 

(d)(i)  If  the  property  is  a  vessel  or  tangible  property  on  board  a  vessel,  the 
summons,  process,  and  any  supplemental  process  must  be  delivered  to  the 
marshal  for  service. 

(ii)  If  the  property  is  other  tangible  or  intangible  property,  the  summons, 
process,  and  any  supplemental  process  must  be  delivered  to  a  person  or 
organization  authorized  to  serve  it,  who  may  be  (A)  a  marshal;  (B)  someone 
under  contract  with  the  United  States;  (C)  someone  specially  appointed  by  the 
court  for  that  purpose;  or,  (D)  in  an  action  brought  by  the  United  States,  any 
officer  or  employee  of  the  United  States. 

(e)  The  plaintiff  may  invoke  state-law  remedies  under  Rule  64  for  seizure  of 
person  or  property  for  the  purpose  of  securing  satisfaction  of  the  judgment. 

(2)  Notice  to  Defendant.  No  default  judgment  may  be  entered  except 
upon  proof  —  which  may  be  by  affidavit  —  that: 

(a)  the  complaint,  summons,  and  process  of  attachment  or  garnishment 
have  been  served  on  the  defendant  in  a  manner  authorized  by  Rule  4; 

(b)  the  plaintiff  or  the  garnishee  has  mailed  to  the  defendant  the  complaint, 
summons,  and  process  of  attachment  or  garnishment,  using  any  form  of  mail 
requiring  a  return  receipt;  or 

(c)  the  plaintiff  or  the  garnishee  has  tried  diligently  to  give  notice  of  the 
action  to  the  defendant  but  could  not  do  so. 

(3)  Answer. 

(a)  By  Garnishee.  The  garnishee  shall  serve  an  answer,  together  with 
answers  to  any  interrogatories  served  with  the  complaint,  within  20  days  after 
service  of  process  upon  the  garnishee.  Interrogatories  to  the  garnishee  may  be 
served  with  the  complaint  without  leave  of  court.  If  the  garnishee  refuses  or 
neglects  to  answer  on  oath  as  to  the  debts,  credits,  or  effects  of  the  defendant  in 
the  garnishee's  hands,  or  any  interrogatories  concerning  such  debts,  credits,  and 
effects  that  may  be  propounded  by  the  plaintiff,  the  court  may  award  compulsory 
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process  against  the  garnishee.  If  the  garnishee  admits  any  debts,  credits,  or 
effects,  they  shall  be  held  in  the  garnishee's  hands  or  paid  into  the  registry  of 
the  court,  and  shall  be  held  in  either  case  subject  to  the  further  order  of  the 
court. 

(b)  Bv  Defendant.  The  defendant  shall  serve  an  answer  within  30  days  after 
process  has  been  executed,  whether  by  attachment  of  property  or  service  on  the 
garnishee. 

As  amended  Apr.  29,  1985,  eff.  Aug.  1,  1985;  Mar.  2,  1987,  eff.  Aug.  1,  1987; 
Apr.  17,  2000,  eff.  Dec.  1,  2000. 

Admsory  Committee  Notes  to  1985  Amendment 

Rule  B(  1 )  has  been  amended  to  provide  for  judicial  scrutinv  before  the  issuance  of 
any  attachment  or  garnishment  process.  Its  purpose  is  to  eliminate  doubts  as  to 
whether  the  rule  is  consistent  with  the  principles  of  procedural  due  process 
enunciated  bv  the  Supreme  Court  in  Sniadach  v.  Family  Finance  Corp.,  395  U.S. 
337  (1969),  and  later  developed  in  Fuentes  v.  Shevin,  407  U.S.  67  (1972),  Mitchell 
v.  W.  T.  Grant  Co.,  416  U.S.  600  (1974),  and  North  Georgia  Finishing,  Inc.  v. 
Di-Chem,  Inc..  419  U.S.  601  (1975).  .  .  . 

The  rule  envisions  that  the  order  will  issue  when  the  plaintiff  makes  a  prima 
facie  showing  that  he  has  a  maritime  claim  against  the  defendant  in  the  amount 
sued  for  and  the  defendant  is  not  present  in  the  district.  A  simple  order  with 
conelusorv  findings  is  contemplated.  The  reference  to  review  bv  the  "court''  is 
broad  enough  to  embrace  review  by  a  magistrate  as  well  as  by  a  district  judge. 

The  new  provision  recognizes  that  in  some  situations,  such  as  when  the  judge 
is  unavailable  and  the  ship  is  about  to  depart  from  the  jurisdiction,  it  will  be 
impracticable,  if  not  impossible,  to  secure  the  judicial  review  contemplated  bv 
Rule  B(  1 ).  When  "exigent  circumstances"  exist,  the  rule  enables  the  plaintiff  to 
secure  the  issuance  of  the  summons  and  process  of  attachment  and  garnishment, 
subject  to  a  later  showing  that  the  necessary  circumstances  actually  existed.  This 
provision  is  intended  to  provide  a  safety  valve  without  undermining  the 
requirement  of  preattachment  scrutinv.  Thus,  even'  effort  to  secure  judicial 
review,  including  conducting  a  hearing  by  telephone,  should  be  pursued  before 
resorting  to  the  exigent  circumstances  procedure. 

Advisory  Committee  Notes,  2000  Amendments 

Rule  B(  1 )  is  amended  in  two  ways,  and  style  changes  have  been  made.  The  service 
provisions  of  Rule  C(3)  are  adopted  in  paragraph  (d),  providing  alternatives  to 
service  by  a  marshal  if  the  property  to  be  seized  is  not  a  vessel  or  tangible  property 
on  board  a  vessel.  The  provision  that  allows  the  plaintiff  to  invoke  state  attachment 
and  garnishment  remedies  is  amended  to  reflect  the  1993  amendments  of  Civil 
Rule  4.  Former  Civil  Rule  4(e),  incorporated  in  Rule  B(l),  allowed  general  use  of 
state  quasi-in-rem  jurisdiction  if  the  defendant  was  not  an  inhabitant  of,  or  found 
within,  the  state.  Rule  4(e)  was  replaced  in  1993  by  Rule  4(n)(2),  which  permits 
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use  of  state  law  to  seize  a  defendant's  assets  only  if  personal  jurisdiction  over  the 
defendant  cannot  be  obtained  in  the  district  where  the  action  is  brought. 

Little  purpose  would  be  served  by  incorporating  Rule  4(n)(2)  in  Rule  B,  since 
maritime  attachment  and  garnishment  are  available  whenever  the  defendant  is  not 
found  within  the  district,  a  concept  that  allows  attachment  or  garnishment  even  in 
some  circumstances  in  which  personal  jurisdiction  also  can  be  asserted.  In  order  to 
protect  against  any  possibility  that  elimination  of  the  reference  to  state  quasi-in-rem 
jurisdiction  remedies  might  seem  to  defeat  continued  use  of  state  security  devices, 
paragraph  (e)  expressly  incorporates  Civil  Rule  64.  Because  Rule  64  looks  only  to 
security,  not  jurisdiction,  the  former  reference  to  Rule  E(8)  is  deleted  as  no  longer 
relevant.  .  .  . 


Rule  C.     In  Rem  Actions:  Special  Provisions 

(1)  When  Available.  An  action  in  rem  may  be  brought: 

(a)  To  enforce  any  maritime  lien; 

(b)  Whenever  a  statute  of  the  United  States  provides  for  a  maritime  action 
in  rem  or  a  proceeding  analogous  thereto. 

Except  as  otherwise  provided  by  law  a  part}'  who  may  proceed  in  rem  may 
also,  or  in  the  alternative,  proceed  in  personam  against  any  person  who  may  be 
liable. 

Statutory  provisions  exempting  vessels  or  other  property  owned  or  possessed 
by  or  operated  by  or  for  the  United  States  from  arrest  or  seizure  are  not  affected 
by  this  rule.  When  a  statute  so  provides,  an  action  against  the  United  States  or  an 
instrumentality  thereof  may  proceed  on  in  rem  principles. 

(2)  Complaint.  In  an  action  in  rem  the  complaint  must: 

(a)  be  verified; 

(b)  describe  with  reasonable  particularity  the  property  that  is  the  subject  of 
the  action;  and 

(c)  state  that  the  property  is  within  the  district  or  will  be  within  the  district 
while  the  action  is  pending. 

(3)  Judicial  Authorization  and  Process. 

(a)  Arrest  Warrant. 

(i)  The  court  must  review  the  complaint  and  any  supporting  papers.  If  the 
conditions  for  an  in  rem  action  appear  to  exist,  the  court  must  issue  an  order 
directing  the  clerk  to  issue  a  warrant  for  the  arrest  of  the  vessel  or  other 
property  that  is  the  subject  of  the  action. 

(ii)  If  the  plaintiff  or  the  plaintiffs  attorney  certifies  that  exigent 
circumstances  make  court  review  impracticable,  the  clerk  must  promptlv  issue 
a  summons  and  a  warrant  for  the  arrest  of  the  vessel  or  other  property  that  is 
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the  subject  of  the  action.  The  plaintiff  has  the  burden  in  anv  post-arrest 
hearing  under  Rule  E(4)(f)  to  show  that  exigent  circumstances  existed. 

(b)  Service. 

(i)  If  the  property  that  is  the  subject  of  the  action  is  a  vessel  or  tangible 
property  on  board  a  vessel,  the  warrant  and  any  supplemental  process  must  be 
delivered  to  the  marshal  for  service. 

(ii)  If  the  property  that  is  the  subject  of  the  action  is  other  propertv, 
tangible  or  intangible,  the  warrant  and  anv  supplemental  process  must  be 
delivered  to  a  person  or  organization  authorized  to  enforce  it,  who  mav  be:  (A)  a 
marshal;  (B)  someone  under  contract  with  the  United  States;  (C)  someone 
specially  appointed  by  the  court  for  that  purpose;  or,  (D)  in  an  action  brought 
bv  the  United  States,  any  officer  or  emplovee  of  the  United  States. 

(c)  Deposit  in  Court.  If  the  property  that  is  the  subject  of  the  action  consists 
in  whole  or  in  part  of  freight,  the  proceeds  of  propertv  sold,  or  other  intangible 
properly,  the  clerk  must  issue  —  in  addition  to  the  warrant  —  a  summons 
directing  any  person  controlling  the  property  to  show  cause  why  it  should  not  be 
deposited  in  court  to  abide  the  judgment. 

(d)  Supplemental  Process.  The  clerk  may  upon  application  issue 
supplemental  process  to  enforce  the  court's  order  without  further  court  order. 

(4)  Notice.  No  notice  other  than  execution  of  process  is  required  when  the 
property  that  is  the  subject  of  the  action  has  been  released  under  Rule  E(5). 
If  the  property  is  not  released  within  10  days  after  execution,  the  plaintiff  must 
promptly  —  or  within  the  time  that  the  court  allows  —  give  public  notice  of  the 
action  and  arrest  in  a  newspaper  designated  by  court  order  and  having  general 
circulation  in  the  district,  but  publication  may  be  terminated  if  the  propertv  is 
released  before  publication  is  completed.  The  notice  must  speeifv  the  time 
under  Rule  C(6)  to  file  a  statement  of  interest  in  or  right  against  the  seized 
propertv  and  to  answer.  This  rule  does  not  affect  the  notice  requirements  in  an 
action  to  foreclose  a  preferred  ship  mortgage  under  46  U.S.C.  $$31301  et  seq.,  as 
amended. 

(5)  Ancillary  Process.  In  any  action  in  rem  in  which  process  has  been 
sened  as  provided  by  this  rule,  if  any  part  of  the  property  that  is  the  subject  of  the 
action  has  not  been  brought  within  the  control  of  the  court  because  it  has  been 
removed  or  sold,  or  because  it  is  intangible  property  in  the  hands  of  a  person  who 
has  not  been  served  with  process,  the  court  may,  on  motion,  order  any  person 
having  possession  or  control  of  such  property  or  its  proceeds  to  show  cause  why  it 
should  not  be  delivered  into  the  custody  of  the  marshal  or  other  person  or 
organization  having  a  warrant  for  the  arrest  of  the  property,  or  paid  into  court  to 
abide  the  judgment;  and,  after  hearing,  the  court  may  enter  such  judgment  as 
law  and  justice  may  require. 
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(6)  Responsive  Pleading;  Interrogatories. 

(a)  Maritime  Arrests  and  Other  Proceedings. 

(i)  [A]  person  who  asserts  a  right  of  possession  or  any  ownership  interest  in 
the  property  that  is  the  subject  of  the  action  must  file  a  verified  statement  of 
right  or  interest: 

(A)  within  10  days  after  the  execution  of  process, 

(B)  within  the  time  that  the  court  allows. 

(ii)  the  statement  of  right  or  interest  must  describe  the  interest  in  the 
property  that  supports  the  person's  demand  for  its  restitution  or  right  to  defend 
the  action; 

(hi)  an  agent,  bailee,  or  attorney  must  state  the  authority  to  file  a 
statement  of  right  or  interest  on  behalf  of  another;  and 

(iv)  a  person  who  asserts  a  right  of  possession  or  any  ownership  interest 
must  serve  an  answer  within  20  days  after  filing  the  statement  of  interest  or  right. 

(b)  Interrogatories.  Interrogatories  may  be  served  with  the  complaint  in  an 
in  rem  action  without  leave  of  court.  Answers  to  the  interrogatories  must  be 
served  with  the  answer  to  the  complaint. 

As  amended  Apr.  29,  1985,  eff.  Aug.  1,  1985;  Mar.  2,  1987,  eff.  Aug.  1,  1987; 
Apr.  30,  1991,  eff.  Dec.  1,  1991;  Apr.  17,  2000,  eff.  Dec.  1,  2000;  Apr.  29,  2002, 
eff.  Dec.  1,  2002;  Apr.  12,  2006,  eff.  Dec.  1,  2006. 


Advisory  Committee  Notes  to  1985  Amendment 

Rule  C(3)  has  been  amended  to  provide  for  judicial  scrutiny  before  the  issuance  of 
any  warrant  of  arrest.  Its  purpose  is  to  eliminate  any  doubt  as  to  the  rule's 
constitutionality  under  the  Sniadach  line  of  cases.  Sniadach  v.  Family  Finance 
Corp.,  395  U.S.  337  (1969),  Fuentes  v.  Shevin,  407  U.S.  67  (1972),  Mitchell  v. 
W.  T.  Grant  Co.,  416  U.S.  600  (1974),  and  North  Georgia  Finishing,  Inc.  v. 
Di-Chem,  Inc.,  419  U.S.  601  (1975).  .  .  . 

The  new  provision  recognizes  that  in  some  situations,  such  as  when  the  judge 
is  unavailable  and  the  ship  is  about  to  depart  from  the  jurisdiction,  it  will  be 
impracticable,  if  not  impossible  to  secure  the  judicial  review  contemplated  by 
Rule  C(3).  When  "exigent  circumstances"  exist,  the  rule  enables  the  plaintiff  to 
secure  the  issuance  of  the  summons  and  warrant  of  arrest,  subject  to  a  later  showing 
that  the  necessary  circumstances  actually  existed.  This  provision  is  intended  to 
provide  a  safety  valve  without  undermining  the  requirement  of  pre-arrest  scrutiny. 
Thus,  eveiy  effort  to  secure  judicial  review,  including  conducting  a  hearing  by 
telephone,  should  be  pursued  before  invoking  the  exigent  circumstances  procedure. 

Rule  D.     Possessory,  Petitory,  and  Partition  Actions 

In  all  actions  for  possession,  partition,  and  to  try  title  maintainable 
according  to  the  course  of  the  admiralty  practice  with  respect  to  a  vessel,  in  all 
actions  so  maintainable  with  respect  to  the  possession  of  cargo  or  other  maritime 
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property,  and  in  all  actions  by  one  or  more  part  owners  against  the  others  to 
obtain  security  for  the  return  of  the  vessel  from  anv  vovage  undertaken  without 
their  consent,  or  by  one  or  more  part  owners  against  the  others  to  obtain 
possession  of  the  vessel  for  any  voyage  on  giving  security  for  its  safe  return,  the 
process  shall  be  by  a  warrant  of  arrest  of  the  vessel,  cargo,  or  other  property,  and 
by  notice  in  the  manner  provided  by  Rule  B(2)  to  the  adverse  party  or  parties. 


Rule  E.     Actions  in  Rem  and  Quasi  in  Rem:  General  Provisions 

( 1 )  Applicability.  Except  as  otherwise  provided,  this  rule  applies  to  actions  in 
personam  with  process  of  maritime  attachment  and  garnishment,  actions  in  rem, 
and  petitory,  possessorv,  and  partition  actions,  supplementing  Rules  B,  C,  and  D. 

(2)  Complaint;  Security. 

(a)  Complaint.  In  actions  to  which  this  rule  is  applicable  the  complaint 
shall  state  the  circumstances  from  which  the  claim  arises  with  such  particularitv 
that  the  defendant  or  claimant  will  be  able,  without  moving  for  a  more  definite 
statement,  to  commence  an  investigation  of  the  facts  and  to  frame  a  responsive 
pleading. 

(b)  Security  for  Costs.  Subject  to  the  provisions  of  Rule  54(d)  and  of 
relevant  statutes,  the  court  may,  on  the  filing  of  the  complaint  or  on  the 
appearance  of  any  defendant,  claimant,  or  any  other  party,  or  at  any  later  time, 
require  the  plaintiff,  defendant,  claimant,  or  other  party  to  give  securitv,  or 
additional  security,  in  such  sum  as  the  court  shall  direct  to  pay  all  costs  and 
expenses  that  shall  be  awarded  against  the  part}-  by  any  interlocutory  order  or  by 
the  final  judgment,  or  on  appeal  bv  any  appellate  court. 

(3)  Process. 

(a)  In  admiralty  and  maritime  proceedings  process  in  rem  or  of  maritime 
attachment  and  garnishment  may  be  served  only  within  the  district. 

(b)  Issuance  and  Delivery.  Issuance  and  deliver)-  of  process  in  rem,  or  of 
maritime  attachment  and  garnishment,  shall  be  held  in  abeyance  if  the  plaintiff 
so  requests. 

(4)  Execution  of  Process;  Marshal's  Return;  Custody  of  Property; 
Procedures  for  Release. 

(a)  In  General.  Upon  issuance  and  deliver}-  of  the  process,  or,  in  the  case  of 
summons  with  process  of  attachment  and  garnishment,  when  it  appears  that  the 
defendant  cannot  be  found  within  the  district,  the  marshal  or  other  person  or 
organization  having  a  warrant  shall  forthwith  execute  the  process  in  accordance 
with  this  subdivision  (4),  making  due  and  prompt  return. 
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(b)  Tangible  Property.  If  tangible  property  is  to  be  attached  or  arrested,  the 
marshal  or  other  person  or  organization  having  the  warrant  shall  take  it  into  the 
marshal's  possession  for  safe  custody.  If  the  character  or  situation  of  the  property 
is  such  that  the  taking  of  actual  possession  is  impracticable,  the  marshal  or  other 
person  executing  the  process  shall  affix  a  copy  thereof  to  the  property  in  a 
conspicuous  place  and  leave  a  copv  of  the  complaint  and  process  with  the  person 
having  possession  or  the  person's  agent.  In  furtherance  of  the  marshal's  custody 
of  any  vessel  the  marshal  is  authorized  to  make  a  written  request  to  the  collector 
of  customs  not  to  grant  clearance  to  such  vessel  until  notified  bv  the  marshal  or 
deputy  marshal  or  by  the  clerk  that  the  vessel  has  been  released  in  accordance 
with  these  rules. 

(c)  Intangible  Properh\  If  intangible  property  is  to  be  attached  or  arrested 
the  marshal  or  other  person  or  organization  having  the  warrant  shall  execute  the 
process  by  leaving  with  the  garnishee  or  other  obligor  a  copy  of  the  complaint 
and  process  requiring  the  garnishee  or  other  obligor  to  answer  as  provided  in 
Rules  B(3)(a)  and  C(6);  or  the  marshal  may  accept  for  payment  into  the  registrv 
of  the  court  the  amount  owed  to  the  extent  of  the  amount  claimed  bv  the 
plaintiff  with  interest  and  costs,  in  which  event  the  garnishee  or  other  obligor 
shall  not  be  required  to  answer  unless  alias  process  shall  be  served. 

(d)  Directions  with  Respect  to  Property  in  Custody.  The  marshal  or  other 
person  or  organization  having  the  warrant  may  at  any  time  applv  to  the  court  for 
directions  with  respect  to  property  that  has  been  attached  or  arrested,  and  shall 
give  notice  of  such  application  to  any  or  all  of  the  parties  as  the  court  may  direct. 

(e)  Expenses  of  Seizing  and  Keeping  Property;  Deposit.  These  rules  do  not 
alter  the  provisions  of  Title  28,  U.S.C.  S1921,  as  amended,  relative  to  the 
expenses  of  seizing  and  keeping  property  attached  or  arrested  and  to  the 
requirement  of  deposits  to  cover  such  expenses. 

(f)  Procedure  for  Release  from  Arrest  or  Attachment.  Whenever  property  is 
arrested  or  attached,  am  person  claiming  an  interest  in  it  shall  be  entitled  to  a 
prompt  hearing  at  which  the  plaintiff  shall  be  required  to  show  why  the  arrest  or 
attachment  should  not  be  vacated  or  other  relief  granted  consistent  with  these 
rules.  This  subdivision  shall  have  no  application  to  suits  for  seamen's  wages  when 
process  is  issued  upon  a  certification  of  sufficient  cause  filed  pursuant  to  Title  46, 
U.S.C.  $§603  an(j  5Q4  or  j-0  actions  bv  the  United  States  for  forfeitures  for 
violation  of  any  statutes  of  the  United  States. 

(5)  Release  of  Property. 

(a)  Special  Bond.  Whenever  process  of  maritime  attachment  and 
garnishment  or  process  in  rem  is  issued  the  execution  of  such  process  shall  be 
staved,  or  the  property  released,  on  the  giving  of  security,  to  be  approved  by 
the  court  or  clerk,  or  by  stipulation  of  the  parties,  conditioned  to  answer  the 
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judgment  of  the  court  or  of  any  appellate  court.  The  parties  mav  stipulate  the 
amount  and  nature  of  such  security.  In  the  event  of  the  inability  or  refusal  of  the 
parties  so  to  stipulate  the  court  shall  fix  the  principal  sum  of  the  bond  or 
stipulation  at  an  amount  sufficient  to  coyer  the  amount  of  the  plaintiffs  claim 
fairly  stated  with  accrued  interest  and  costs;  but  the  principal  sum  shall  in  no 
event  exceed  (i)  twice  the  amount  of  the  plaintiffs  claim  or  (ii)  the  value  of  the 
property  on  due  appraisement,  whichever  is  smaller.  The  bond  or  stipulation 
shall  be  conditioned  for  the  payment  of  the  principal  sum  and  interest  thereon  at 
6  per  cent  per  annum. 

(b)  General  Bond.  The  owner  of  any  vessel  may  file  a  general  bond  or 
stipulation,  with  sufficient  surety,  to  be  approved  by  the  court,  conditioned  to 
answer  the  judgment  of  such  court  in  all  or  any  actions  that  may  be  brought 
thereafter  in  such  court  in  which  the  vessel  is  attached  or  arrested.  Thereupon 
the  execution  of  all  such  process  against  such  vessel  shall  be  staved  so  long  as  the 
amount  secured  by  such  bond  or  stipulation  is  at  least  double  the  aggregate 
amount  claimed  by  plaintiffs  in  all  actions  begun  and  pending  in  which  such 
vessel  has  been  attached  or  arrested.  Judgments  and  remedies  may  be  had  on 
such  bond  or  stipulation  as  if  a  special  bond  or  stipulation  had  been  filed  in  each 
of  such  actions.  The  district  court  may  make  necessary  orders  to  cam-  this  rule 
into  effect,  particularly  as  to  the  giving  of  proper  notice  of  any  action  against  or 
attachment  of  a  vessel  for  which  a  general  bond  has  been  filed.  Such  bond  or 
stipulation  shall  be  indorsed  by  the  clerk  with  a  minute  of  the  actions  wherein 
process  is  so  stayed.  Further  security  may  be  required  by  the  court  at  am  time. 

If  a  special  bond  or  stipulation  is  given  in  a  particular  case,  the  liability  on 
the  general  bond  or  stipulation  shall  cease  as  to  that  case. 

(c)  Release  by  Consent  or  Stipulation;  Order  of  Court  or  Clerk;  Costs. 

Any  vessel,  cargo,  or  other  property  in  the  custody  of  the  marshal  or  other  person 
or  organization  having  the  warrant  may  be  released  forthwith  upon  the  marshal's 
acceptance  and  approval  of  a  stipulation,  bond,  or  other  security,  signed  by  the 
party  on  whose  behalf  the  property  is  detained  or  the  party's  attorney  and 
expressly  authorizing  such  release,  if  all  costs  and  charges  of  the  court  and  its 
officers  shall  have  first  been  paid.  Otherwise  no  property  in  the  custodv  of  the 
marshal,  other  person  or  organization  having  the  warrant,  or  other  officer  of 
the  court  shall  be  released  without  an  order  of  the  court;  but  such  order  may  be 
entered  as  of  course  by  the  clerk,  upon  the  giving  of  approved  security  as 
provided  by  law  and  these  rules,  or  upon  the  dismissal  or  discontinuance  of  the 
action;  but  the  marshal  or  other  person  or  organization  having  the  warrant  shall 
not  deliver  any  property  so  released  until  the  costs  and  charges  of  the  officers  of 
the  court  shall  first  have  been  paid. 

(d)  Possessory,  Petitory,  and  Partition  Actions.  The  foregoing  provisions  of 
this  subdivision  (5)  do  not  apply  to  petitory,  possessor)-,  and  partition  actions. 
In  such  cases  the  property  arrested  shall  be  released  only  by  order  of  the  court,  on 
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such  terms  and  conditions  and  on  the  giving  of  such  security  as  the  court  mav 
require. 

(6)  Reduction  or  Impairment  of  Security.  Whenever  security  is  taken  the 
court  mav,  on  motion  and  hearing,  for  good  cause  shown,  reduce  the  amount  of 
securitv  given;  and  if  the  surety  shall  be  or  become  insufficient,  new  or  additional 
sureties  mav  be  required  on  motion  and  hearing. 

(7)  Security  on  Counterclaim. 

(a)  When  a  person  who  has  given  security  for  damages  in  the  original  action 
asserts  a  counterclaim  that  arises  from  the  transaction  or  occurrence  that  is  the 
subject  of  the  original  action,  a  plaintiff  for  whose  benefit  the  security  has  been 
given  must  give  security  for  damages  demanded  in  the  counterclaim  unless  the 
court,  for  cause  shown,  directs  otherwise.  Proceedings  on  the  original  claim  must 
be  stayed  until  this  security  is  given,  unless  the  court  directs  otherwise. 

(b)  The  plaintiff  is  required  to  give  security  under  Rule  E(7)(a)  when  the 
United  States  or  its  corporate  instrumentalitv  counterclaims  and  would  have 
been  required  to  give  security  to  respond  in  damages  if  a  private  part}-  but  is 
relieved  by  law  from  giving  security. 

(8)  Restricted  x\ppearance.  An  appearance  to  defend  against  an  admiralty 
and  maritime  claim  with  respect  to  which  there  has  issued  process  in  rem,  or 
process  of  attachment  and  garnishment,  mav  be  expresslv  restricted  to  the 
defense  of  such  claim,  and  in  that  event  is  not  an  appearance  for  the  purposes  of 
any  other  claim  with  respect  to  which  such  process  is  not  available  or  has  not 
been  served. 

(9)  Disposition  of  Property;  Sales. 

(a)  Interlocutory  Sales;  Delivery. 

(i)  On  application  of  a  part}',  the  marshal,  or  other  person  having  custody 
of  the  property,  the  court  mav  order  all  or  part  of  the  property  sold  —  with  the 
sales  proceeds,  or  as  much  of  them  as  will  satisfy  the  judgment,  paid  into  court 
to  await  further  orders  of  the  court  —  if: 

(A)  the  attached  or  arrested  property  is  perishable,  or  liable  to 
deterioration,  decav,  or  injury  bv  being  detained  in  custody  pending  the 
action; 

(B)  the  expense  of  keeping  the  property  is  excessive  or  disproportionate; 
or 

(C)  there  is  an  unreasonable  delav  in  securing  release  of  the  property, 
(ii)  In  the  circumstances  described  in  Rule  E(9)(a)(i).  the  court,  on 

motion  by  a  defendant  or  a  person  filing  a  statement  of  interest  or  right  under 
Rule  Q6),  may  order  that  the  propertv,  rather  than  being  sold,  be  delivered  to 
the  movant  upon  giving  security  under  these  rules. 
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(b)  Sales;  Proceeds.  All  sales  of  property  shall  be  made  by  the  marshal  or  a 
deputv  marshal,  or  by  other  person  or  organization  having  the  warrant,  or  by  any 
other  person  assigned  by  the  court  where  the  marshal  or  other  person  or 
organization  having  the  warrant  is  a  part}'  in  interest;  and  the  proceeds  of  sale 
shall  be  forthwith  paid  into  the  registry  of  the  court  to  be  disposed  of  according 
to  law. 

(10)  Preservation  of  Property.  When  the  owner  or  another  person  remains 
in  possession  of  property  attached  or  arrested  under  the  provisions  of  Rule  E(4)(b) 
that  permit  execution  of  process  without  taking  actual  possession,  the  court,  on  a 
partv's  motion  or  on  its  own,  mav  enter  anv  order  necessary  to  preserve  the  property 
and  to  prevent  its  removal. 

As  amended  Apr.  29,  1985,  eff.  Aug.  1,  1985;  Mar.  2,  1987,  eff.  Aug.  1,  1987; 
Apr.  30,  1991,  eff.  Dec.  1,  1991;  Apr.  17,  2000,  eff.  Dec.  1,  2000;  Apr.  12,  2006, 
eff.  Dec.  1,  2006. 

Advisory  Committee  Notes  to  1985  Amendment 

Rule  E(4)(f)  makes  available  the  type  of  prompt  post-seizure  hearing  in 
proceedings  under  Supplemental  Rules  B  and  C  that  the  Supreme  Court  has 
called  for  in  a  number  of  cases  arising  in  other  contexts.  See  North  Georgia 
Finishing,  Inc.  v.  Di-Chem,  Inc.,  419  U.S.  601  (1975);  Mitchell  v.  W.  T.  Grant 
Co.,  416  U.S.  600  (1974).  Although  post-attachment  and  post-arrest  hearings 
always  have  been  available  on  motion,  an  explicit  statement  emphasizing 
promptness  and  elaborating  the  procedure  has  been  lacking  in  the 
Supplemental  Rules.  Rule  E(4)(f)  is  designed  to  satisfy  the  constitutional 
requirement  of  due  process  by  guaranteeing  to  the  shipowner  a  prompt  post- 
seizure  hearing  at  which  he  can  attack  the  complaint,  the  arrest,  the  security 
demanded,  or  any  other  alleged  deficiency  in  the  proceedings  up  to  that  point.  The 
amendment  also  is  intended  to  eliminate  the  previously  disparate  treatment  under 
local  rules  of  defendants  whose  property  has  been  seized  pursuant  to  Supplemental 
Rules  B  and  C.  .  .  . 


Rule  F.     Limitation  of  Liability 

(1)  Time  for  Filing  Complaint;  Security'.  Not  later  than  six  months  after 
his  receipt  of  a  claim  in  writing,  any  vessel  owner  may  file  a  complaint  in  the 
appropriate  district  court,  as  provided  in  subdivision  (9)  of  this  rule,  for  limitation 
of  liability  pursuant  to  statute.  The  owner  (a)  shall  deposit  with  the  court,  for  the 
benefit  of  claimants,  a  sum  equal  to  the  amount  or  value  of  the  owner's  interest 
in  the  vessel  and  pending  freight,  or  approved  security  therefor,  and  in  addition 
such  sums,  or  approved  security  therefor,  as  the  court  may  from  time  to  time  fix 
as  necessary  to  earn  out  the  provisions  of  the  statutes  as  amended;  or  (b)  at  the 
owner's  option  shall  transfer  to  a  trustee  to  be  appointed  by  the  court,  for  the 


217 


Rule  F  Supplemental  Rules 

benefit  of  claimants,  the  owner's  interest  in  the  vessel  and  pending  freight, 
together  with  such  sums,  or  approved  security  therefor,  as  the  court  may  from 
time  to  time  fix  as  necessary  to  cany  out  the  provisions  of  the  statutes  as 
amended.  The  plaintiff  shall  also  give  security  for  costs  and,  if  the  plaintiff  elects 
to  give  security,  for  interest  at  the  rate  of  6  per  cent  per  annum  from  the  date  of 
the  security. 

(2)  Complaint.  The  complaint  shall  set  forth  the  facts  on  the  basis  of 
which  the  right  to  limit  liability  is  asserted,  and  all  facts  necessary  to  enable  the 
court  to  determine  the  amount  to  which  the  owner's  liability  shall  be  limited. 
The  complaint  may  demand  exoneration  from  as  well  as  limitation  of  liability. 
It  shall  state  the  voyage,  if  any,  on  which  the  demands  sought  to  be  limited  arose, 
with  the  date  and  place  of  its  termination;  the  amount  of  all  demands  including 
all  unsatisfied  liens  or  claims  of  lien,  in  contract  or  in  tort  or  otherwise,  arising  on 
that  voyage,  so  far  as  known  to  the  plaintiff,  and  what  actions  and  proceedings, 
if  any,  are  pending  thereon;  whether  the  vessel  was  damaged,  lost,  or  abandoned, 
and,  if  so,  when  and  where;  the  value  of  the  vessel  at  the  close  of  the  vovage  or,  in 
case  of  wreck,  the  value  of  her  wreckage,  strippings,  or  proceeds,  if  anv,  and 
where  and  in  whose  possession  the}-  are;  and  the  amount  of  any  pending  freight 
recovered  or  recoverable.  If  the  plaintiff  elects  to  transfer  the  plaintiffs  interest  in 
the  vessel  to  a  trustee,  the  complaint  must  further  show  any  prior  paramount 
liens  thereon,  and  what  voyages  or  trips,  if  any,  she  has  made  since  the  vovage  or 
trip  on  which  the  claims  sought  to  be  limited  arose,  and  anv  existing  liens  arising 
upon  any  such  subsequent  voyage  or  trip,  with  the  amounts  and  causes  thereof, 
and  the  names  and  addresses  of  the  lienors,  so  far  as  known;  and  whether  the 
vessel  sustained  any  injurv  upon  or  by  reason  of  such  subsequent  voyage  or  trip. 

(3)  Claims  .Against  Owner;  Injunction.  Upon  compliance  by  the  owner 
with  the  requirements  of  subdivision  ( 1 )  of  this  rule  all  claims  and  proceedings 
against  the  owner  or  the  owner's  property  with  respect  to  the  matter  in  question 
shall  cease.  On  application  of  the  plaintiff  the  court  shall  enjoin  the  further 
prosecution  of  any  action  or  proceeding  against  the  plaintiff  or  the  plaintiffs 
property  with  respect  to  anv  claim  subject  to  limitation  in  the  action. 

(4)  Notice  to  Claimants.  Upon  the  owner's  compliance  with  subdivision 
(1)  of  this  rule  the  court  shall  issue  a  notice  to  all  persons  asserting  claims  with 
respect  to  which  the  complaint  seeks  limitation,  admonishing  them  to  file  their 
respective  claims  with  the  clerk  of  the  court  and  to  serve  on  the  attorneys  for  the 
plaintiff  a  copy  thereof  on  or  before  a  date  to  be  named  in  the  notice.  The  date  so 
fixed  shall  not  be  less  than  30  days  after  issuance  of  the  notice.  For  cause  shown, 
the  court  may  enlarge  the  time  within  which  claims  may  be  tiled.  The  notice 
shall  be  published  in  such  newspaper  or  newspapers  as  the  court  may  direct  once 
a  week  for  four  successive  weeks  prior  to  the  date  fixed  for  the  filing  of  claims. 
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The  plaintiff  not  later  than  the  day  of  second  publication  shall  also  mail  a  copy  of 
the  notice  to  every  person  known  to  have  made  any  claim  against  the  vessel  or 
the  plaintiff  arising  out  of  the  voyage  or  trip  on  which  the  claims  sought  to  be 
limited  arose.  In  cases  involving  death  a  copy  of  such  notice  shall  be  mailed  to 
the  decedent  at  the  decedent's  last  known  address,  and  also  to  any  person  who 
shall  be  known  to  have  made  any  claim  on  account  of  such  death. 

(5)  Claims  and  Answer.  Claims  shall  be  filed  and  served  on  or  before  the 
date  specified  in  the  notice  provided  for  in  subdivision  (4)  of  this  rule.  Each 
claim  shall  specif)'  the  facts  upon  which  the  claimant  relies  in  support  of  the 
claim,  the  items  thereof,  and  the  dates  on  which  the  same  accrued.  If  a  claimant 
desires  to  contest  either  the  right  to  exoneration  from  or  the  right  to  limitation  of 
liability  the  claimant  shall  file  and  serve  an  answer  to  the  complaint  unless  the 
claim  has  included  an  answer. 

(6)  Information  to  Be  Given  Claimants.  Within  30  days  after  the  date 
specified  in  the  notice  for  filing  claims,  or  within  such  time  as  the  court 
thereafter  may  allow,  the  plaintiff  shall  mail  to  the  attorney  for  each  claimant  (or 
if  the  claimant  has  no  attorney  to  the  claimant)  a  list  setting  forth  (a)  the  name  of 
each  claimant,  (b)  the  name  and  address  of  the  claimant's  attorney  (if  the 
claimant  is  known  to  have  one),  (c)  the  nature  of  the  claim,  i.e.,  whether 
property  loss,  property  damage,  death,  personal  injury,  etc.,  and  (d)  the  amount 
thereof. 

(7)  Insufficiency  of  Fund  or  Security.  Any  claimant  may  by  motion 
demand  that  the  funds  deposited  in  court  or  the  security  given  by  the  plaintiff  be 
increased  on  the  ground  that  thev  are  less  than  the  value  of  the  plaintiffs  interest 
in  the  vessel  and  pending  freight.  Thereupon  the  court  shall  cause  due 
appraisement  to  be  made  of  the  value  of  the  plaintiffs  interest  in  the  vessel  and 
pending  freight;  and  if  the  court  finds  that  the  deposit  or  security  is  either 
insufficient  or  excessive  it  shall  order  its  increase  or  reduction.  In  like  manner 
any  claimant  may  demand  that  the  deposit  or  security  be  increased  on  the 
ground  that  it  is  insufficient  to  carry  out  the  provisions  of  the  statutes  relating  to 
claims  in  respect  of  loss  of  life  or  bodily  injury;  and,  after  notice  and  hearing,  the 
court  may  similarlv  order  that  the  deposit  or  security  be  increased  or  reduced. 

(8)  Objections  to  Claims:  Distribution  of  Fund.  Any  interested  party  may 
question  or  controvert  any  claim  without  filing  an  objection  thereto.  Upon 
determination  of  liability  the  fund  deposited  or  secured,  or  the  proceeds  of  the 
vessel  and  pending  freight,  shall  be  divided  pro  rata,  subject  to  all  relevant 
provisions  of  law,  among  the  several  claimants  in  proportion  to  the  amounts  of 
their  respective  claims,  duly  proved,  saving,  however,  to  all  parties  anv  priority  to 
which  they  mav  be  legally  entitled. 
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(9)  Venue;  Transfer.  The  complaint  shall  be  filed  in  any  district  in  which 
the  vessel  has  been  attached  or  arrested  to  answer  for  any  claim  with  respect  to 
which  the  plaintiff  seeks  to  limit  liability;  or,  if  the  vessel  has  not  been  attached 
or  arrested,  then  in  any  district  in  which  the  owner  has  been  sued  with  respect  to 
any  such  claim.  When  the  vessel  has  not  been  attached  or  arrested  to  answer 
the  matters  aforesaid,  and  suit  has  not  been  commenced  against  the  owner,  the 
proceedings  may  be  had  in  the  district  in  which  the  vessel  may  be,  but  if  the 
vessel  is  not  within  anv  district  and  no  suit  has  been  commenced  in  anv  district, 
then  the  complaint  ma}-  be  filed  in  any  district.  For  the  convenience  of  parties 
and  witnesses,  in  the  interest  of  justice,  the  court  may  transfer  the  action  to  any 
district;  if  venue  is  wronglv  laid  the  court  shall  dismiss  or,  if  it  be  in  the  interest 
of  justice,  transfer  the  action  to  any  district  in  which  it  could  have  been  brought. 
If  the  vessel  shall  have  been  sold,  the  proceeds  shall  represent  the  vessel  for  the 
purposes  of  these  rules. 

As  amended  Mar.  2,  1987,  eff.  Aug.  1,  1987. 


Rule  G.     Forfeiture  Actions  In  Rem 

(1)  Scope.  This  rule  governs  a  forfeiture  action  in  rem  arising  from  a  federal 
statute.  To  the  extent  that  this  rule  does  not  address  an  issue,  Supplemental 
Rules  C  and  E  and  the  Federal  Rules  of  Civil  Procedure  also  applv. 

(2)  Complaint.  The  complaint  must: 

(a)  be  verified; 

(b)  state  the  grounds  for  subject-matter  jurisdiction,  in  rem  jurisdiction  over 
the  defendant  propertv,  and  venue; 

(c)  describe  the  property  with  reasonable  particularity; 

i  d )  if  the  propertv  is  tangible,  state  its  location  when  anv  seizure  occurred 
and  —  if  different  —  its  location  when  the  action  is  filed; 

(e)  identifv  the  statute  under  which  the  forfeiture  action  is  brought;  and 

(f)  state  sufficiently  detailed  facts  to  support  a  reasonable  belief  that  the 
government  will  be  able  to  meet  its  burden  of  proof  at  trial. 

(3)  Judicial  Authorization  and  Process. 

(a)  Real  Property.  If  the  defendant  is  real  property,  the  government  must 
proceed  under  18  U.S.C.  $985. 

(b)  Other  Property;  Arrest  Warrant.  If  the  defendant  is  not  real  property: 
(i)  the  clerk  must  issue  a  warrant  to  arrest  the  property  if  it  is  in  the 

government's  possession,  custody,  or  control; 

(ii)  the  court  —  on  finding  probable  cause  —  must  issue  a  warrant  to 
arrest  the  property  if  it  is  not  in  the  government's  possession,  custody,  or 
control  and  is  not  subject  to  a  judicial  restraining  order;  and 
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(iii)  a  warrant  is  not  necessary  if  the  property  is  subject  to  a  judicial 
restraining  order. 

(c)  Execution  of  Process. 

(i)  The  warrant  and  any  supplemental  process  must  be  delivered  to  a 
person  or  organization  authorized  to  execute  it,  who  may  be:  (A)  a  marshal  or 
any  other  United  States  officer  or  employee;  (B)  someone  under  contract  with 
the  United  States;  or  (C)  someone  specially  appointed  by  the  court  for  that 
purpose. 

(ii)  The  authorized  person  or  organization  must  execute  the  warrant 
and  any  supplemental  process  on  property  in  the  United  States  as  soon  as 
practicable  unless: 

(A)  the  property  is  in  the  government's  possession,  custody,  or  control; 
or 

(B)  the  court  orders  a  different  time  when  the  complaint  is  under  seal, 
the  action  is  stayed  before  the  warrant  and  supplemental  process  are 
executed,  or  the  court  finds  other  good  cause. 

(iii)  The  warrant  and  any  supplemental  process  may  be  executed  within 
the  district  or,  when  authorized  by  statute,  outside  the  district. 

(iv)  If  executing  a  warrant  on  property  outside  the  United  States  is 
required,  the  warrant  may  be  transmitted  to  an  appropriate  authority  for 
serving  process  where  the  property  is  located. 

(4)  Notice. 

(a)  Notice  by  Publication. 

(i)  When  Publication  Is  Required.  A  judgment  of  forfeiture  may  be 
entered  only  if  the  government  has  published  notice  of  the  action  within  a 
reasonable  time  after  filing  the  complaint  or  at  a  time  the  court  orders.  But 
notice  need  not  be  published  if: 

(A)  the  defendant  property  is  worth  less  than  $1,000  and  direct  notice  is 
sent  under  Rule  G(4)(b)  to  every  person  the  government  can  reasonablv 
identify  as  a  potential  claimant;  or 

(B)  the  court  finds  that  the  cost  of  publication  exceeds  the  property's 
value  and  that  other  means  of  notice  would  satisfy'  due  process. 

(ii)  Content  of  the  Notice.  Unless  the  court  orders  otherwise,  the  notice 
must: 

(A)  describe  the  property  with  reasonable  particularity; 

(B)  state  the  times  under  Rule  G(5)  to  file  a  claim  and  to  answer;  and 

(C)  name  the  government  attorney  to  be  served  with  the  claim  and 
answer. 

(iii)  Frequency  of  Publication.  Published  notice  must  appear: 

(A)  once  a  week  for  three  consecutive  weeks;  or 

(B)  only  once  if,  before  the  action  was  filed,  notice  of  nonjudicial 
forfeiture   of  the  same   property  was  published   on   an   official   internet 
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government  forfeiture  site  for  at  least  30  consecutive  days,  or  in  a  newspaper 
of  general  circulation  for  three  consecutive  weeks  in  a  district  where 
publication  is  authorized  under  Rule  G(4)(a)(iv). 

(iv)  Means  of  Publication.  The  government  should  select  from  the 

following  options  a  means  of  publication  reasonably  calculated  to  notifv 

potential  claimants  of  the  action: 

(A)  if  the  property  is  in  the  United  States,  publication  in  a  newspaper 
generallv  circulated  in  the  district  where  the  action  is  filed,  where  the 
property  was  seized,  or  where  property  that  was  not  seized  is  located; 

(B)  if  the  property  is  outside  the  United  States,  publication  in  a 
newspaper  generally  circulated  in  a  district  where  the  action  is  filed,  in  a 
newspaper  generally  circulated  in  the  country  where  the  property  is  located, 
or  in  legal  notices  published  and  generally  circulated  in  the  country  where 
the  property  is  located;  or 

(C)  instead  of  (A)  or  (B),  posting  a  notice  on  an  official  internet 
government  forfeiture  site  for  at  least  30  consecutive  days. 

(b)  Notice  to  Kno\m  Potential  Claimants. 

(i)  Direct  Notice  Required.  The  government  must  send  notice  of  the 
action  and  a  copy  of  the  complaint  to  any  person  who  reasonably  appears  to  be 
a  potential  claimant  on  the  facts  known  to  the  government  before  the  end  of 
the  time  for  filing  a  claim  under  Rule  G(5)(a)(ii)(B). 

(ii)  Content  of  the  Notice.  The  notice  must  state: 

(A)  the  date  when  the  notice  is  sent; 

(B)  a  deadline  for  filing  a  claim,  at  least  35  days  after  the  notice  is  sent; 

(C)  that  an  answer  or  a  motion  under  Rule  12  must  be  filed  no  later 
than  20  days  after  filing  the  claim;  and 

(D)  the  name  of  the  government  attorney  to  be  served  with  the  claim 
and  answer. 

(iii)  Sending  Notice. 

(A)  The  notice  must  be  sent  bv  means  reasonably  calculated  to  reach 
the  potential  claimant. 

(B)  Notice  may  be  sent  to  the  potential  claimant  or  to  the  attorney 
representing  the  potential  claimant  with  respect  to  the  seizure  of  the 
properly  or  in  a  related  investigation,  administrative  forfeiture  proceeding, 
or  criminal  case. 

(C)  Notice  sent  to  a  potential  claimant  who  is  incarcerated  must  be 
sent  to  the  place  of  incarceration. 

(D)  Notice  to  a  person  arrested  in  connection  with  an  offense  giving 
rise  to  the  forfeiture  who  is  not  incarcerated  when  notice  is  sent  may  be  sent 
to  the  address  that  person  last  gave  to  the  agencv  that  arrested  or  released  the 
person. 

(E)  Notice  to  a  person  from  whom  the  property  was  seized  who  is  not 
incarcerated  when  notice  is  sent  may  be  sent  to  the  last  address  that  person 
gave  to  the  agency  that  seized  the  property. 
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(iv)  When  Notice  Is  Sent.  Notice  by  the  following  means  is  sent  on  the 
date  when  it  is  placed  in  the  mail,  delivered  to  a  commercial  carrier,  or  sent  by 
electronic  mail. 

(v)  Actual  Notice.  A  potential  claimant  who  had  actual  notice  of  a 
forfeiture  action  may  not  oppose  or  seek  relief  from  forfeiture  because  of  the 
government's  failure  to  send  the  required  notice. 

(5)  Responsive  Pleadings. 

(a)  Filing  a  Claim. 

(i)  A  person  who  asserts  an  interest  in  the  defendant  propertv  may  contest 
the  forfeiture  by  filing  a  claim  in  the  court  where  the  action  is  pending.  The 
claim  must: 

(A)  identify  the  specific  property  claimed; 

(B)  identify-  the  claimant  and  state  the  claimant's  interest  in  the 
property; 

(C)  be  signed  by  the  claimant  under  penalty  of  perjury;  and 

(D)  be  served  on  the  government  attorney  designated  under  Rule 
G(4)(a)(ii)(C)  or  (b)(ii)(D).  ' 

(ii)  Unless  the  court  for  good  cause  sets  a  different  time,  the  claim  must 
be  filed: 

(A)  by  the  time  stated  in  a  direct  notice  sent  under  Rule  G(4)(b); 

(B)  if  notice  was  published  but  direct  notice  was  not  sent  to  the 
claimant  or  the  claimant's  attorney,  no  later  than  30  davs  after  final 
publication  of  newspaper  notice  or  legal  notice  under  Rule  G(4)(a)  or  no 
later  than  60  days  after  the  first  dav  of  publication  on  an  official  internet 
government  forfeiture  site;  or 

(C)  if  notice  was  not  published  and  direct  notice  was  not  sent  to  the 
claimant  or  the  claimant's  attorney: 

(1)  if  the  property  was  in  the  government's  possession,  custody,  or 
control  when  the  complaint  was  filed,  no  later  than  60  days  after 
the  filing,  not  counting  any  time  when  the  complaint  was  under  seal  or 
when  the  action  was  staved  before  execution  of  a  warrant  issued  under 
Rule  G(3)(b);  or 

(2)  if  the  propertv  was  not  in  the  government's  possession,  custody, 
or  control  when  the  complaint  was  filed,  no  later  than  60  days  after  the 
government  complied  with  18  U.S.C.   §985(c)  as  to  real  property,  or 
60  days  after  process  was  executed  on  the  property  under  Rule  G(3). 
(iii)  A  claim  filed  by  a  person  asserting  an  interest  as  a  bailee  must 

identify  the  bailor,  and  if  filed  on  the  bailor's  behalf  must  state  the  authority  to 
do  so. 

(b)  Answer.  A  claimant  must  serve  and  file  an  answer  to  the  complaint  or 
a  motion  under  Rule  12  within  20  days  after  filing  the  claim.  A  claimant  waives 
an  objection  to  in  rem  jurisdiction  or  to  venue  if  the  objection  is  not  made  by 
motion  or  stated  in  the  answer. 
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(6)  Special  Interrogatories. 

(a)  Time  and  Scope.  The  government  mav  serve  special  interrogatories 
limited  to  the  claimant's  identity  and  relationship  to  the  defendant  propertv 
without  the  court's  leave  at  any  time  after  the  claim  is  filed  and  before  discoverv 
is  closed.  But  if  the  claimant  serves  a  motion  to  dismiss  the  action,  the 
government  must  serve  the  interrogatories  within  20  davs  after  the  motion  is 
served. 

(b)  Answers  or  Objections.  Answers  or  objections  to  these  interrogatories 
must  be  served  within  20  days  after  the  interrogatories  are  served. 

(c)  Government  s  Response  Deferred.  The  government  need  not  respond 
to  a  claimant's  motion  to  dismiss  the  action  under  Rule  G(5)ib)  until  20  days 
after  the  claimant  has  answered  these  interrogatories. 

(7)  Preserving,  Preventing  Criminal  Use,  and  Disposing  of  Propertv: 
Sales. 

(a)  Preserving  and  Presenting  Criminal  Use  of  Property.  When  the 
government  does  not  have  actual  possession  of  the  defendant  propertv  the  court, 
on  motion  or  on  its  own,  may  enter  any  order  necessary  to  preserve  the  propertv. 
to  prevent  its  removal  or  encumbrance,  or  to  prevent  its  use  in  a  criminal  offense. 

(b)  Interlocutor}-  Sale  or  Delivery. 

(i)  Order  to  Sell.  On  motion  by  a  part}'  or  a  person  having  custody  of  the 
propert)-,  the  court  may  order  all  or  part  of  the  property  sold  if: 

(A)  the  property  is  perishable  or  at  risk  of  deterioration,  decay,  or  injury 
bv  being  detained  in  custodv  pending  the  action; 

(B)  the  expense  of  keeping  the  property  is  excessive  or  is  dispro- 
portionate to  its  fair  market  value; 

(C)  the  property  is  subject  to  a  mortgage  or  to  taxes  on  which  the 
owner  is  in  default;  or 

(Di  the  court  finds  other  good  cause. 

(ii)  Who  Makes  the  Sale.  A  sale  must  be  made  by  a  United  States  agency 
that  has  authority  to  sell  the  propertv,  bv  the  agency's  contractor,  or  by  any 
person  the  court  designates. 

(iii)  Sale  Procedures.  The  sale  is  governed  by  28  U.S.C.  $$2001,  2002, 
and  2004,  unless  all  parties,  with  the  court's  approval,  agree  to  the  sale,  aspects 
of  the  sale,  or  different  procedures. 

(iv)  Sale  Proceeds.  Sale  proceeds  are  a  substitute  res  subject  to  forfeiture 
in  place  of  the  propert)'  that  was  sold.  The  proceeds  must  be  held  in  an 
interest-bearing  account  maintained  by  the  United  States  pending  the 
conclusion  of  the  forfeiture  action. 

(v)  Deliver)  on  a  Claimant's  Motion.  The  court  may  order  that  the 
propert)-  be  delivered  to  the  claimant  pending  the  conclusion  of  the  action  if  the 
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claimant  shows  circumstances  that  would  permit  sale  under  Rule  G(7)(b)(i) 
and  gives  security  under  these  rules. 

(c)  Disposing  of  Forfeited  Property.  Upon  entry  of  a  forfeiture  judgment, 
the  property  or  proceeds  from  selling  the  property  must  he  disposed  of  as 
provided  by  law. 

(8)  Motions. 

(a)  Motion  To  Suppress  Use  of  the  Property  as  Evidence.  If  the  defendant 
property  was  seized,  a  part}'  with  standing  to  contest  the  lawfulness  of  the  seizure 
may  move  to  suppress  use  of  the  property  as  evidence.  Suppression  does  not 
affect  forfeiture  of  the  propertv  based  on  independentlv  derived  evidence. 

(b)  Motion  To  Dismiss  the  Action. 

(i)  A  claimant  who  establishes  standing  to  contest  forfeiture  mav  move  to 
dismiss  the  action  under  Rule  12(b). 

(ii)  In  an  action  governed  by  18  U.S.C.  5983(a)(3)(D)  the  complaint  may 
not  be  dismissed  on  the  ground  that  the  government  did  not  have  adequate 
evidence  at  the  time  the  complaint  was  filed  to  establish  the  forfeitability  of 
the  property.  The  sufficiency  of  the  complaint  is  governed  by  Rule  G(2). 

(c)  Motion  To  Strike  a  Claim  or  Answer. 

(i)  At  any  time  before  trial,  the  government  may  move  to  strike  a  claim  or 
answer: 

(A)  for  failing  to  complv  with  Rule  G(5)  or  (6),  or 

(B)  because  the  claimant  lacks  standing. 
(ii)  The  motion: 

(A)  must  be  decided  before  any  motion  by  the  claimant  to  dismiss  the 
action;  and 

(B)  may  be  presented  as  a  motion  for  judgment  on  the  pleadings  or  as  a 
motion  to  determine  after  a  hearing  or  by  summary  judgment  whether  the 
claimant  can  carry  the  burden  of  establishing  standing  by  a  preponderance 
of  the  evidence. 

(d)  Petition  To  Release  Property. 

(i)  If  a  United  States  agency  or  an  agency's  contractor  holds  property  for 
judicial  or  nonjudicial  forfeiture  under  a  statute  governed  by  18  U.S.C.  5983(f), 
a  person  who  has  filed  a  claim  to  the  propertv  mav  petition  for  its  release 
under  5983(f). 

(ii)  If  a  petition  for  release  is  filed  before  a  judicial  forfeiture  action  is  filed 
against  the  propertv,  the  petition  may  be  filed  either  in  the  district  where  the 
properly  was  seized  or  in  the  district  where  a  warrant  to  seize  the  propertv  issued. 
If  a  judicial  forfeiture  action  against  the  propertv"  is  later  filed  in  another 
district  —  or  if  the  government  shows  that  the  action  will  be  filed  in  another 
district  —  the  petition  may  be  transferred  to  that  district  under  28  U.S.C.  5 1404. 
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(e)  Excessive  Fines.  A  claimant  max  seek  to  mitigate  a  forfeiture  under  the 
Excessive  Fines  Clause  of  the  Eighth  Amendment  bv  motion  for  summarv 
judgment  or  by  motion  made  after  entry  of  a  forfeiture  judgment  if: 
(i)  the  claimant  has  pleaded  the  defense  under  Rule  8;  and 
(ii)  the  parties  have  had  the  opportunity  to  conduct  civil  discovery  on  the 
defense. 

(9)  Trial.  Trial  is  to  the  court  unless  am  partv  demands  trial  bv  jurv  under 
Rule  38. 

As  added  Apr.  12,  2006,  eff.  Dec.  1,  2006. 

Admsory  Committee  Notes,  2006  Addition 

Rule  G  is  added  to  bring  together  the  central  procedures  that  govern  civil  forfeiture 
actions.  Civil  forfeiture  actions  are  in  rem  proceedings,  as  are  mam  admiralty 
proceedings.  As  the  number  of  civil  forfeiture  actions  has  increased,  however, 
reasons  have  appeared  to  create  sharper  distinctions  within  the  framework  of  the 
Supplemental  Rules.  Civil  forfeiture  practice  will  benefit  from  distinctive 
provisions  that  express  and  focus  developments  in  statutory,  constitutional,  and 
decisional  law.  Admiralty  practice  will  be  freed  from  the  pressures  that  arise  when 
the  needs  of  civil  forfeiture  proceedings  counsel  interpretations  of  common  rules 
that  may  not  be  suitable  for  admiralty  proceedings. 

Rule  G  generally  applies  to  actions  governed  bv  the  Civil  Asset  Forfeiture 
Reform  Act  of  2000  ( CAFR\  i  and  also  to  actions  excluded  from  it.  The  rule  refers  to 
some  specific  CAFR\  provisions;  if  these  statutes  are  amended,  the  rule  should  be 
adapted  to  the  new  provisions  during  the  period  required  to  amend  the  rule.  .  .  . 
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SELECTED  FEDERAL  RULES  OF 
APPELLATE  PROCEDURE 

As  Amended  Through  December  31,  2006 

TABLE  OF  RULES 

I.  Applicability  of  Rules 

Rule 

1.  Scope  of  Rules;  Title 

2.  Suspension  of  Rules 

II.  Appeal  from  a  Judgment  or  Order  of  a  District  Court 

Rule 

3.  Appeal  as  of  Right  —  How  Taken 

3.1     Appeal  from  a  Judgment  of  a  Magistrate  Judge  in  a  Civil  Case  [Abrogated] 

4.  Appeal  as  of  Right  —  When  Taken 

5.  Appeal  by  Permission 

5.1     Appeal  by  Leave  Under  28  U.S.C.  1636(c)(5)  [Abrogated] 

6.  Appeal  in  a  Bankruptcy  Case  from  a  Final  Judgment,  Order,  or  Decree  of  a 
District  Court  or  Bankruptcy  Appellate  Panel  [Omitted] 

7.  Bond  for  Costs  on  Appeal  in  a  Civil  Case 

8.  Stay  or  Injunction  Pending  Appeal 

9.  Release  in  a  Criminal  Case  [Omitted] 

10.  The  Record  on  Appeal 

11.  Forwarding  the  Record 

12.  Docketing  the  Appeal;  Filing  a  Representation  Statement;  Filing  the 
Record 

III.  Review  of  a  Decision  of  the  United  States  Tax  Court  [Omitted] 

IV.  Review  or  Enforcement  of  an  Order  of  an  Administrative  Agency,  Board, 
Commission,  or  Officer  [Omitted] 

V.  Extraordinary  Writs 

Rule 

21.       Writs  of  Mandamus  and  Prohibition,  and  Other  Extraordinary  Writs 
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VI.  Habeas  Corpus;  Proceedings  in  Forma  Pauperis 

Rule 

22.  [Omitted] 

23.  [Omitted] 

24.  Proceeding  in  Forma  Pauperis 

VII.  General  Provisions 


Rule 

25.  Filing  and  Service 

26.  Computing  and  Extending  Time 

26.1  Corporate  Disclosure  Statement  [Omitted] 

27.  Motions 

28.  Briefs 

29.  Brief  of  an  Amicus  Curiae 

30.  Appendix  to  the  Briefs 

31.  Serving  and  Filing  Briefs 

32.  Form  of  Briefs,  Appendices,  and  Other  Papers  [Omitted] 
32.1  Citing  Judicial  Dispositions 

33.  Appeal  Conferences 

34.  Oral  Argument 

35.  En  Banc  Determination 

36.  Entry  of  Judgment;  Notice 

37.  Interest  on  Judgment 

38.  Frivolous  Appeal  —  Damages  and  Costs 

39.  Costs 

40.  Petition  for  Panel  Rehearing 

41.  Mandate:  Contents;  Issuance  and  Effective  Date;  Stay 

42.  Voluntary  Dismissal 

43.  Substitution  of  Parties 

44.  Case  Involving  a  Constitutional  Question  When  the  United  States  or  the 
Relevant  State  Is  Not  a  Party 

45.  Clerk's  Duties 

46.  Attorneys 

47.  Local  Rules  by  Courts  of  Appeals 

48.  Masters 


Title  I.     Applicability  of  Rules 
Rule  1 .     Scope  of  Rules;  Title 

(a)  Scope  of  Rules. 

(1)  These  rules  govern  procedure  in  the  United  States  courts  of  appeals. 

(2)  When  these  rules  provide  for  filing  a  motion  or  other  document  in  the 
district  court,  the  procedure  must  comply  with  the  practice  of  the  district  court. 
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(b)  [Abrogated.] 

(c)  Title.  These  rules  are  to  be  known  as  the  Federal  Rules  of  Appellate 
Procedure. 

As  amended  Apr.  30,  1979,  eff.  Aug.  1,  1979;  Apr.  25,  1989,  eff.  Dec.  1, 
1989;  Apr.  29,  1994,  eff.  Dec.  1,  1994;  Apr.  24,  1998,  eff.  Dec.  1,  1998;  Apr.  29, 
2002,  eff.  Dec.  1,  2002. 


Rule  2.     Suspension  of  Rules 

On  its  own  or  a  party's  motion,  a  court  of  appeals  may  —  to  expedite  its 
decision  or  for  other  good  cause  —  suspend  any  provision  of  these  rules  in  a 
particular  case  and  order  proceedings  as  it  directs,  except  as  otherwise  provided 
in  Rule  26(b). 

As  amended  Apr.  24,  1998,  eff.  Dec.  1,  1998. 


Title  II.     Appeal  from  a  Judgment  or  Order  of  a  District  Court 
Rule  3.     Appeal  as  of  Right  —  How  Taken 

(a)  Filing  the  Notice  of  Appeal. 

( 1 )  An  appeal  permitted  by  law  as  of  right  from  a  district  court  to  a  court  of 
appeals  may  be  taken  onlv  bv  filing  a  notice  of  appeal  with  the  district  clerk 
within  the  time  allowed  by  Rule  4.  At  the  time  of  filing,  the  appellant  must 
furnish  the  clerk  with  enough  copies  of  the  notice  to  enable  the  clerk  to  comply 
with  Rule  3(d). 

(2)  An  appellant's  failure  to  take  any  step  other  than  the  timely  filing  of  a 
notice  of  appeal  does  not  affect  the  validity  of  the  appeal,  but  is  ground  onlv  for  the 
court  of  appeals  to  act  as  it  considers  appropriate,  including  dismissing  the  appeal. 

(3)  An  appeal  from  a  judgment  bv  a  magistrate  judge  in  a  civil  case  is  taken 
in  the  same  way  as  an  appeal  from  any  other  district  court  judgment. 

(4)  An  appeal  bv  permission  under  28  U.S.C.  ,U 292(b)  or  an  appeal  in  a 
bankruptcy  case  mav  be  taken  only  in  the  manner  prescribed  by  Rules  5  and  6, 
respectively. 

(b)  Joint  or  Consolidated  Appeals. 

(1)  When  two  or  more  parties  are  entitled  to  appeal  from  a  district-court 
judgment  or  order,  and  their  interests  make  joinder  practicable,  they  may  file  a 
joint  notice  of  appeal.  They  may  then  proceed  on  appeal  as  a  single  appellant. 

(2)  When  the  parties  have  filed  separate  timely  notices  of  appeal,  the 
appeals  mav  be  joined  or  consolidated  by  the  court  of  appeals. 
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(c)  Contents  of  the  Notice  of  Appeal. 

( 1 )  The  notice  of  appeal  must: 

(A)  specify  the  party  or  parties  taking  the  appeal  by  naming  each  one  in 
the  caption  or  body  of  the  notice,  but  an  attorney  representing  more  than  one 
part}'  may  describe  those  parties  with  such  terms  as  "all  plaintiffs,"  "the 
defendants,"  "the  plaintiffs  A,  B,  et  al.,"  or  "all  defendants  except  X"; 

(B)  designate  the  judgment,  order,  or  part  thereof  being  appealed;  and 

(C)  name  the  court  to  which  the  appeal  is  taken. 

(2)  A  pro  se  notice  of  appeal  is  considered  filed  on  behalf  of  the  signer  and 
the  signer's  spouse  and  minor  children  (if  they  are  parties),  unless  the  notice 
clearly  indicates  otherwise. 

(3)  In  a  class  action,  whether  or  not  the  class  has  been  certified,  the  notice  of 
appeal  is  sufficient  if  it  names  one  person  qualified  to  bring  the  appeal  as 
representative  of  the  class. 

(4)  An  appeal  must  not  be  dismissed  for  informality  of  form  or  title  of  the 
notice  of  appeal,  or  for  failure  to  name  a  part)'  whose  intent  to  appeal  is  otherwise 
clear  from  the  notice. 

(5)  Form  1  in  the  Appendix  of  Forms  is  a  suggested  form  of  a  notice  of 
appeal. 

(d)  Serving  the  Notice  of  Appeal. 

( 1 )  The  district  clerk  must  serve  notice  of  the  filing  of  a  notice  of  appeal  by 
mailing  a  copy  to  each  party's  counsel  of  record  —  excluding  the  appellant's  — 
or,  if  a  party  is  proceeding  pro  se,  to  the  party's  last  known  address.  When  a 
defendant  in  a  criminal  case  appeals,  the  clerk  must  also  serve  a  copy  of  the 
notice  of  appeal  on  the  defendant,  either  by  personal  service  or  by  mail  addressed 
to  the  defendant.  The  clerk  must  promptly  send  a  copy  of  the  notice  of  appeal 
and  of  the  docket  entries  —  and  anv  later  docket  entries  —  to  the  clerk  of  the 
court  of  appeals  named  in  the  notice.  The  district  clerk  must  note,  on  each  copy, 
the  date  when  the  notice  of  appeal  was  filed. 

(2)  If  an  inmate  confined  in  an  institution  files  a  notice  of  appeal  in  the 
manner  provided  by  Rule  4(c),  the  district  clerk  must  also  note  the  date  when  the 
clerk  docketed  the  notice. 

(3)  The  district  clerk's  failure  to  serve  notice  does  not  affect  the  validity  of 
the  appeal.  The  clerk  must  note  on  the  docket  the  names  of  the  parties  to  whom 
the  clerk  mails  copies,  with  the  date  of  mailing.  Service  is  sufficient  despite  the 
death  of  a  party  or  the  party's  counsel. 

(e)  Payment  of  Fees.  Upon  filing  a  notice  of  appeal,  the  appellant  must  pay 
the  district  clerk  all  required  fees.  The  district  clerk  receives  the  appellate  docket 
fee  on  behalf  of  the  court  of  appeals. 

As  amended  Apr.  30,  1979,  effi  Aug.  1,  1979;  Mar.  10,  1986,  eff.  July  1,  1986; 
Apr.  25,  1989,  eff.  Dec.  1,  1989;  Apr.  22,  1993,  eff.  Dec.  1,  1993;  Apr.  29,  1994, 
eff.  Dec.  1,  1994;  Apr.  24,  1998,  eff.  Dec.  1,  1998. 
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Rule  3.1.     Appeal  from  a  Judgment  of  a  Magistrate  Judge 
in  a  Civil  Case  [Abrogated] 

Rule  4.     Appeal  as  of  Right  —  WTien  Taken 

(a)  Appeal  in  a  Civil  Case. 

(1)  Time  for  Filing  a  Notice  of  Appeal. 

(A)  In  a  civil  case,  except  as  provided  in  Rules  4(a)(1)(B),  4(a)(4),  and 
4(c),  the  notice  of  appeal  required  by  Rule  3  must  be  filed  with  the  district 
clerk  within  30  days  after  the  judgment  or  order  appealed  from  is  entered. 

(B)  When  the  United  States  or  its  officer  or  agency  is  a  parts,  the  notice  of 
appeal  mav  be  filed  by  anv  parts'  within  60  days  after  the  judgment  or  order 
appealed  from  is  entered. 

(C)  An  appeal  from  an  order  granting  or  denying  an  application  for  a  writ 
of  error  coram  nobis  is  an  appeal  in  a  civil  case  for  purposes  of  Rule  4(a). 

2  Filing  Before  Entry  of  judgment.  A  notice  of  appeal  filed  after  the  court 
announces  a  decision  or  order  —  but  before  the  entrv  of  the  judgment  or 
order  —  is  treated  as  filed  on  the  date  of  and  after  the  entrv. 

(3)  Multiple  Appeals.  If  one  party  timely  files  a  notice  of  appeal,  anv  other 
parts-  may  file  a  notice  of  appeal  within  14  davs  after  the  date  when  the  first 
notice  was  filed,  or  within  the  time  otherwise  prescribed  by  this  Rule  4(a), 
whichever  period  ends  later. 

(4)  Effect  of  a  Motion  on  a  Sotice  of  Appeal. 

(A)  If  a  part\-  timely  files  in  the  district  court  any  of  the  following  motions 
under  the  Federal  Rules  of  Civil  Procedure,  the  time  to  file  an  appeal  runs  for  all 
parties  from  the  entry  of  the  order  disposing  of  the  last  such  remaining  motion: 
(i)  for  judgment  under  Rule  50(b); 

(ii)  to  amend  or  make  additional  factual  findings  under  Rule  52(b), 
whether  or  not  granting  the  motion  would  alter  the  judgment; 

(iii)  for  attorney's  fees  under  Rule  54  if  the  district  court  extends  the 
time  to  appeal  under  Rule  58; 

(iv)  to  alter  or  amend  the  judgment  under  Rule  59; 
(v)  for  a  new  trial  under  Rule  59;  or 

(vi)  for  relief  under  Rule  60  if  the  motion  is  filed  no  later  than  10  davs 
after  the  judgment  is  entered. 

(B)(i)  If  a  parts  files  a  notice  of  appeal  after  the  court  announces  or  enters  a 
judgment  —  but  before  it  disposes  of  anv  motion  listed  in  Rule  4(a)(4)(A  —  the 
notice  becomes  effective  to  appeal  a  judgment  or  order,  in  whole  or  in  part,  when 
the  order  disposing  of  the  last  such  remaining  motion  is  entered. 

( ii  i  A  parts'  intending  to  challenge  an  order  disposing  of  any  motion  listed 
in  Rule  4(a)(4)(A),  or  a  judgment  altered  or  amended  upon  such  a  motion, 
must  file  a  notice  of  appeal,  or  an  amended  notice  of  appeal  —  in  compliance 
with  Rule  3(c)  —  within  the  time  prescribed  by  this  Rule  measured  from  the 
entrv  of  the  order  disposing  of  the  last  such  remaining  motion. 
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(iii)  No  additional  fee  is  required  to  file  an  amended  notice. 

(5)  Motion  for  Extension  of  Time. 

(A)  The  district  court  may  extend  the  time  to  file  a  notice  of  appeal  if: 
(i)  a  party  so  moves  no  later  than  30  days  after  the  time  prescribed  by 

this  Rule  4(a)  expires;  and 

(ii)  regardless  of  whether  its  motion  is  filed  before  or  during  the  30  days 
after  the  time  prescribed  by  this  Rule  4(a)  expires,  that  part}-  shows 
excusable  neglect  or  good  cause. 

(B)  A  motion  filed  before  the  expiration  of  the  time  prescribed  in  Rule 
4(a)(1)  or  (3)  may  be  ex  parte  unless  the  court  requires  otherwise.  If  the  motion 
is  filed  after  the  expiration  of  the  prescribed  time,  notice  must  be  given  to 
the  other  parties  in  accordance  with  local  rules. 

(C)  No  extension  under  this  Rule  4(a)(5)  may  exceed  30  days  after  the 
prescribed  time  or  10  days  after  the  date  when  the  order  granting  the  motion  is 
entered,  whichever  is  later. 

(6)  Reopening  the  Time  to  File  an  Appeal.  The  district  court  may  reopen 
the  time  to  file  an  appeal  for  a  period  of  14  days  after  the  date  when  its  order  to 
reopen  is  entered,  but  only  if  all  the  following  conditions  are  satisfied: 

(A)  the  court  finds  that  the  moving  part}'  did  not  receive  notice  under 
Federal  Rule  of  Civil  Procedure  77(d)  of  the  entry  of  the  judgment  or  order 
sought  to  be  appealed  within  21  days  after  entry; 

(B)  the  motion  is  filed  within  180  days  after  the  judgment  or  order  is 
entered  or  within  '7  days  after  the  moving  party  receives  notice  under 
Federal  Rule  of  Civil  Procedure  77(d)  of  the  entry,  whichever  is  earlier; 
and 

(C)  the  court  finds  that  no  party  would  be  prejudiced. 

(7)  Entry  Defined. 

(A)  A  judgment  or  order  is  entered  for  purposes  of  this  Rule  4(a): 

(i)  if  Federal  Rule  of  Civil  Procedure  58(a)(1)  does  not  require  a 
separate  document,  when  the  judgment  or  order  is  entered  in  the  civil 
docket  under  Federal  Rule  of  Civil  Procedure  79(a);  or 

(ii)  if  Federal  Rule  of  Civil  Procedure  58(a)(1)  requires  a  separate 
document,  when  the  judgment  or  order  is  entered  in  the  civil  docket  under 
Federal  Rule  of  Civil  Procedure  79(a)  and  when  the  earlier  of  these  events 
occurs: 

•  the  judgment  or  order  is  set  forth  on  a  separate  document,  or 

•  1 50  days  have  run  from  entry  of  the  judgment  or  order  in  the  civil  docket 
under  Federal  Rule  of  Civil  Procedure  79(a). 

(B)  A  failure  to  set  forth  a  judgment  or  order  on  a  separate  document 
when  required  by  Federal  Rule  of  Civil  Procedure  58(a)(1)  does  not  affect  the 
validity  of  an  appeal  from  that  judgment  or  order. 

(b)  Appeal  in  a  Criminal  Case. 

(1)  Time  for  Filing  a  Notice  of  Appeal. 
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(A)  In  a  criminal  case,  a  defendant's  notice  of  appeal  must  be  filed  in  the 
district  court  within  10  days  after  the  later  of: 

(i)  the  entry  of  either  the  judgment  or  the  order  being  appealed;  or 
(ii)  the  filing  of  the  government's  notice  of  appeal. 

(B)  When  the  government  is  entitled  to  appeal,  its  notice  of  appeal  must 
be  filed  in  the  district  court  within  30  days  after  the  later  of: 

(i)  the  entry  of  the  judgment  or  order  being  appealed;  or 
(ii)  the  filing  of  a  notice  of  appeal  bv  anv  defendant. 
(2)  Filing  Before  Entry  of  Judgment.  A  notice  of  appeal  filed  after  the  court 
announces  a  decision,  sentence,  or  order  —  but  before  the  entry  of  the  judgment 
or  order  —  is  treated  as  filed  on  the  date  of  and  after  the  entry. 
(  3)  Effect  of  a  Motion  on  a  \Totice  of  Appeal. 

i  A)  If  a  defendant  timelv  makes  any  of  the  following  motions  under  the 
Federal  Rules  of  Criminal  Procedure,  the  notice  of  appeal  from  a  judgment  of 
conviction  must  be  filed  within  10  davs  after  the  entrv  of  the  order  disposing  of 
the  last  such  remaining  motion,  or  within  10  davs  after  the  entrv  of  the 
judgment  of  conviction,  whichever  period  ends  later.  This  provision  applies  to 
a  timely  motion: 

(i)  for  judgment  of  acquittal  under  Rule  29; 

(ii)  for  a  new  trial  under  Rule  33,  but  if  based  on  newly  discovered 
evidence,  only  if  the  motion  is  made  no  later  than  10  days  after  the  entrv  of 
the  judgment;  or 

(iii)  for  arrest  of  judgment  under  Rule  34. 

(B)  A  notice  of  appeal  filed  after  the  court  announces  a  decision, 
sentence,  or  order  —  but  before  it  disposes  of  any  of  the  motions  referred  to  in 
Rule  4(b)(3)(A)  —  becomes  effective  upon  the  later  of  the  following: 

(i)  the  entry  of  the  order  disposing  of  the  last  such  remaining  motion; 
or 

(ii)  the  entry  of  the  judgment  of  conviction. 

(C)  A  valid  notice  of  appeal  is  effective  —  without  amendment  — 
to  appeal  from  an  order  disposing  of  anv  of  the  motions  referred  to  in  Rule 
4(b)(3)(A). 

(4)  Motion  for  Extension  of  Time.  Upon  a  finding  of  excusable  neglect  or 
good  cause,  the  district  court  may  —  before  or  after  the  time  has  expired,  with  or 
without  motion  and  notice  —  extend  the  time  to  file  a  notice  of  appeal  for  a 
period  not  to  exceed  30  davs  from  the  expiration  of  the  time  otherwise  prescribed 
by  this  Rule  4(b). 

(5)  Jurisdiction.  The  filing  of  a  notice  of  appeal  under  this  Rule  4(b)  does 
not  divest  a  district  court  of  jurisdiction  to  correct  a  sentence  under  Federal  Rule 
of  Criminal  Procedure  35(a),  nor  does  the  filing  of  a  motion  under  35(a)  affect 
the  validity  of  a  notice  of  appeal  filed  before  entry  of  the  order  disposing  of  the 
motion.  The  filing  of  a  motion  under  Federal  Rule  of  Criminal  Procedure  35(a) 
does  not  suspend  the  time  for  filing  a  notice  of  appeal  from  a  judgment  of 
conviction. 
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161  Enfrv  Defined.  A  judgment  or  order  is  entered  for  purposes  of  this  Rule 
4|  b  I  when  it  is  entered  on  the  criminal  docket. 

(c)  Appeal  by  an  Inmate  Confined  in  an  Institution. 

1  i  If  an  inmate  confined  in  an  institution  files  a  notice  of  appeal  in  either  a 
civil  or  a  criminal  case,  the  notice  is  timelv  if  it  is  deposited  in  the  institution's 
internal  mail  system  on  or  before  the  last  dav  for  filing.  If  an  institution  has  a 
svstem  designed  for  legal  mail,  the  inmate  must  use  that  system  to  receive  the 
benefit  of  this  rule.  Timely  filing  may  be  shown  by  a  declaration  in  compliance 
with  28  U.S.C.  S 1— 46  or  bv  a  notarized  statement,  either  of  which  must  set  forth 
the  date  of  deposit  and  state  that  first-class  postage  has  been  prepaid. 

(2)  If  an  inmate  files  the  first  notice  of  appeal  in  a  civil  case  under  this 
Rule  4(c),  the  14-day  period  provided  in  Rule  4(a)(3)  for  another  party  to  file  a 
notice  of  appeal  runs  from  the  date  when  the  district  court  dockets  the  first 
notice. 

(3)  When  a  defendant  in  a  criminal  case  files  a  notice  of  appeal  under  this 
Rule  4(c),  the  30-day  period  for  the  government  to  file  its  notice  of  appeal  runs 
from  the  entry  of  the  judgment  or  order  appealed  from  or  from  the  district  court's 
docketing  of  the  defendant's  notice  of  appeal,  whichever  is  later. 

(d)  Mistaken  Filing  in  the  Court  of  Appeals.  If  a  notice  of  appeal  in  either 
a  civil  or  a  criminal  case  is  mistakenly  filed  in  the  court  of  appeals,  the  clerk  of 
that  court  must  note  on  the  notice  the  date  when  it  was  received  and  send  it  to 
the  district  clerk.  The  notice  is  then  considered  filed  in  the  district  court  on  the 
date  so  noted. 

As  amended  Apr.  30,  19-9.  eff.  Aug.  1,  19"9;  Nov.  18,  1988,  Pub.  L.  100-690, 
Title  VII,  $7111,  102  Stat.  4419;  Apr.  30,  1991,  eff.  Dec.  1,  1991;  Apr.  22.  1993. 
eff.  Dec.  1,  1993;  Apr.  27,  1995,  eff.  Dec.  1,  1995;  Apr.  24,  1998,  eff.  Dec.  1.  199S; 
Apr.  29,  2002,  eff.  Dec.  1,  2002.  Apr.  25,  2005,  eff.  Dec.  1,  2005. 


Rule  5.     Appeal  by  Permission 

(a)  Petition  for  Permission  to  Appeal. 

(1)  To  request  permission  to  appeal  when  an  appeal  is  within  the  court  of 
appeals'  discretion,  a  partv  must  file  a  petition  for  permission  to  appeal.  The 
petition  must  be  filed  with  the  circuit  clerk  with  proof  of  service  on  all  other 
parties  to  the  district-court  action. 

2  The  petition  must  be  filed  within  the  time  specified  by  the  statute  or  rule 
authorizing  the  appeal  or,  if  no  such  time  is  specified,  within  the  time  provided 
by  Rule  4(a)  for  filing  a  notice  of  appeal. 

3  If  a  party  cannot  petition  for  appeal  unless  the  district  court  first  enters 
an  order  granting  permission  to  do  so  or  stating  that  the  necessarv  conditions  are 
met,  the  district  court  may  amend  its  order,  either  on  its  own  or  in  response  to  a 
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party's  motion,  to  include  the  required  permission  or  statement.  In  that  event, 
the  time  to  petition  runs  from  entry  of  the  amended  order. 

(b)  Contents  of  the  Petition;  .Answer  or  Cross-Petition;  Oral  Argument. 

(1)  The  petition  must  include  the  following: 

(A)  the  facts  necessarv  to  understand  the  question  presented; 

(B)  the  question  itself; 

(C)  the  relief  sought; 

(D)  the  reasons  why  the  appeal  should  be  allowed  and  is  authorized  by  a 
statute  or  rule;  and 

(E)  an  attached  copy  of: 

( i )  the  order,  decree,  or  judgment  complained  of  and  any  related 
opinion  or  memorandum,  and 

(ii)  any  order  stating  the  district  court's  permission  to  appeal  or  finding 
that  the  necessary  conditions  are  met. 

(2)  A  party  may  file  an  answer  in  opposition  or  a  cross-petition  within  7  days 
after  the  petition  is  served. 

(3)  The  petition  and  answer  will  be  submitted  without  oral  argument  unless 
the  court  of  appeals  orders  otherwise. 

(c)  Form  of  Papers;  Number  of  Copies.  All  papers  must  conform  to  Rule 
32(c)(2).  Except  by  the  court's  permission,  a  paper  must  not  exceed  20  pages, 
exclusive  of  the  disclosure  statement,  the  proof  of  service,  and  the  accompanying 
documents  required  by  Rule  5(b)(1)(E).  An  original  and  3  copies  must  be  filed  unless 
the  court  requires  a  different  number  bv  local  rule  or  by  order  in  a  particular  case. 

(d)  Grant  of  Permission;  Fees;  Cost  Bond;  Filing  the  Record. 

(1)  Within  10  days  after  the  entry  of  the  order  granting  permission  to  appeal, 
the  appellant  must: 

(A)  pay  the  district  clerk  all  required  fees;  and 

(B)  file  a  cost  bond  if  required  under  Rule  7. 

(2)  A  notice  of  appeal  need  not  be  filed.  The  date  when  the  order  granting 
permission  to  appeal  is  entered  serves  as  the  date  of  the  notice  of  appeal  for 
calculating  time  under  these  rules. 

(3)  The  district  clerk  must  notifv  the  circuit  clerk  once  the  petitioner  has 
paid  the  fees.  Upon  receiving  this  notice,  the  circuit  clerk  must  enter  the  appeal 
on  the  docket.  The  record  must  be  forwarded  and  filed  in  accordance  with  Rules 
11  and  12(c). 

As  amended  Apr.  30,  1979,  eff.  Aug.  1,  1979;  Apr.  29,  1994,  eff.  Dec.  1, 
1994;  Apr.  24,  1998,  eff.  Dec.  1,  1998;  Apr.  29,  2002,  eff.  Dec.  1,  2002. 


Rule  5.1.     Appeal  by  Leave  Under  28  U.S.C.  §636(c)(5) 
[Abrogated] 
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Rule  6.     Appeal  in  a  Bankruptcy  Case  from  a  Final  Judgment, 
Order,  or  Decree  of  a  District  Court  or  Bankruptcy 
Appellate  Panel  [Omitted] 

Rule  7.     Bond  for  Costs  on  Appeal  in  a  Civil  Case 

In  a  civil  case,  the  district  court  may  require  an  appellant  to  file  a  bond  or 
provide  other  security  in  any  form  and  amount  necessary  to  ensure  payment  of 
costs  on  appeal.  Rule  8(b)  applies  to  a  surety  on  a  bond  given  under  this  rule. 

As  amended  Apr.  30,  1979,  eff.  Aug.  1,  1979;  Apr.  24,  1998,  eff.  Dec.  1,  1998. 


Rule  8.     Stay  or  Injunction  Pending  Appeal 

(a)  Motion  for  Stay. 

( 1 )  Initial  Motion  in  the  District  Court.  A  party  must  ordinarily  move  first  in 
the  district  court  for  the  following  relief: 

(A)  a  stay  of  the  judgment  or  order  of  a  district  court  pending  appeal; 

(B)  approval  of  a  supersedeas  bond;  or 

(C)  an  order  suspending,  modifying,  restoring,  or  granting  an  injunction 
while  an  appeal  is  pending. 

(2)  Motion  in  the  Court  of  Appeals;  Conditions  on  Relief.  A  motion  for  the 
relief  mentioned  in  Rule  8(a)(1)  maybe  made  to  the  court  of  appeals  or  to  one  of 
its  judges. 

(A)  The  motion  must: 

(i)  show  that  moving  first  in  the  district  court  would  be  impracticable;  or 
(ii)  state  that,  a  motion  having  been  made,  the  district  court  denied  the 

motion  or  failed  to  afford  the  relief  requested  and  state  any  reasons  given  by 

the  district  court  for  its  action. 

(B)  The  motion  must  also  include: 

(i)  the  reasons  for  granting  the  relief  requested  and  the  facts  relied  on; 
(ii)  originals  or  copies  of  affidavits  or  other  sworn  statements  supporting 
facts  subject  to  dispute;  and 

(iii)  relevant  parts  of  the  record. 

(C)  The  moving  party  must  give  reasonable  notice  of  the  motion  to  all  parties. 

(D)  A  motion  under  this  Rule  8(a)(2)  must  be  filed  with  the  circuit  clerk 
and  normally  will  be  considered  by  a  panel  of  the  court.  But  in  an  exceptional 
case  in  which  time  requirements  make  that  procedure  impracticable,  the 
motion  may  be  made  to  and  considered  by  a  single  judge. 

(E)  The  court  may  condition  relief  on  a  party's  filing  a  bond  or  other 
appropriate  security  in  the  district  court. 

(b)  Proceeding  Against  a  Surety.  If  a  part}'  gives  security  in  the  form  of  a 
bond  or  stipulation  or  other  undertaking  with  one  or  more  sureties,  each  surety 
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submits  to  the  jurisdiction  of  the  district  court  and  irrevocably  appoints  the 
district  clerk  as  the  surety's  agent  on  whom  any  papers  affecting  the  surety's 
liability  on  the  bond  or  undertaking  may  be  served.  On  motion,  a  surety's  liability 
mav  be  enforced  in  the  district  court  without  the  necessity  of  an  independent 
action.  The  motion  and  any  notice  that  the  district  court  prescribes  may  be 
served  on  the  district  clerk,  who  must  promptlv  mail  a  copv  to  each  surety  whose 
address  is  known. 

(c)  Stay  in  a  Criminal  Case.  Rule  38  of  the  Federal  Rules  of  Criminal 
Procedure  governs  a  stav  in  a  criminal  case. 

As  amended  Mar.  10.  1986,  eff.  Julv  1.  19S6:  Apr.  2",  1995,  eff.  Dec.  1. 
1995;  Apr.  24,  1998,  eff.  Dec.  1.  1998. 


Rule  9.     Release  in  a  Criminal  Case  [Omitted] 
Rule  10.     The  Record  on  Appeal 

(a)  Composition  of  the  Record  on  Appeal.  The  following  items  constitute 
the  record  on  appeal: 

1  I  the  original  papers  and  exhibits  filed  in  the  district  court; 

(2)  the  transcript  of  proceedings,  if  any;  and 

(3)  a  certified  copy  of  the  docket  entries  prepared  by  the  district  clerk. 

(b)  The  Transcript  of  Proceedings. 

(1)  Appellant's  Dufv  to  Order.  Within  10  days  after  filing  the  notice  of 
appeal  or  entry  of  an  order  disposing  of  the  last  timely  remaining  motion  of  a 
type  specified  in  Rule  4  a  4  A  .  whichever  is  later,  the  appellant  must  do  either 
of  the  following: 

A   order  from  the  reporter  a  transcript  of  such  parts  of  the  proceedings 
not  already  on  file  as  the  appellant  considers  necessary,  subject  to  a  local  rule 
of  the  court  of  appeals  and  with  the  following  qualifications: 
(i)  the  order  must  be  in  writing; 

(ii)  if  the  cost  of  the  transcript  is  to  be  paid  by  the  United  States  under 
the  Criminal  Justice  Act,  the  order  must  so  state;  and 

(iii)  the  appellant  must,  within  the  same  period,  file  a  copv  of  the  order 
with  the  district  clerk;  or 

>Bj  file  a  certificate  stating  that  no  transcript  will  be  ordered. 

(2)  Unsupported  Finding  or  Conclusion.  If  the  appellant  intends  to  urge  on 
appeal  that  a  finding  or  conclusion  is  unsupported  by  the  evidence  or  is  contrary 
to  the  evidence,  the  appellant  must  include  in  the  record  a  transcript  of  all 
evidence  relevant  to  that  finding  or  conclusion. 

(3)  Partial  Transcript.  Unless  the  entire  transcript  is  ordered: 
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(A)  the  appellant  must  —  within  the  10  days  provided  in  Rule  10(b)(1)  —  file 
a  statement  of  the  issues  that  the  appellant  intends  to  present  on  the  appeal  and 
must  serve  on  the  appellee  a  copy  of  both  the  order  or  certificate  and  the  statement; 

(B)  if  the  appellee  considers  it  necessary  to  have  a  transcript  of  other  parts 
of  the  proceedings,  the  appellee  must,  within  10  days  after  the  service  of  the 
order  or  certificate  and  the  statement  of  the  issues,  file  and  serve  on  the 
appellant  a  designation  of  additional  parts  to  be  ordered;  and 

(C)  unless  within  10  days  after  service  of  that  designation  the  appellant 
has  ordered  all  such  parts,  and  has  so  notified  the  appellee,  the  appellee  may 
within  the  following  10  days  either  order  the  parts  or  move  in  the  district  court 
for  an  order  requiring  the  appellant  to  do  so. 

(4)  Payment.  At  the  time  of  ordering,  a  part}'  must  make  satisfactorv 
arrangements  with  the  reporter  for  paying  the  cost  of  the  transcript. 

(c)  Statement  of  the  Evidence  When  the  Proceedings  Were  Not  Recorded 
or  When  a  Transcript  Is  Unavailable.  If  the  transcript  of  a  hearing  or  trial  is 
unavailable,  the  appellant  may  prepare  a  statement  of  the  evidence  or  proceedings 
from  the  best  available  means,  including  the  appellant's  recollection.  The 
statement  must  be  served  on  the  appellee,  who  may  serve  objections  or  proposed 
amendments  within  10  days  after  being  served.  Thereupon  the  statement  and  any 
objections  or  proposed  amendments  must  then  be  submitted  to  the  district  court 
for  settlement  and  approval.  As  settled  and  approved,  the  statement  must  be 
included  by  the  district  clerk  in  the  record  on  appeal. 

(d)  Agreed  Statement  as  the  Record  on  Appeal.  In  place  of  the  record  on 
appeal  as  defined  in  Rule  10  (a),  the  parties  may  prepare,  sign,  and  submit  to 
the  district  court  a  statement  of  the  case  showing  how  the  issues  presented  by 
the  appeal  arose  and  were  decided  in  the  district  court.  The  statement  must  set 
forth  only  those  facts  averred  and  proved  or  sought  to  be  proved  that  are  essential 
to  the  court's  resolution  of  the  issues.  If  the  statement  is  truthful,  it  —  together 
with  any  additions  that  the  district  court  may  consider  necessary  to  a  full 
presentation  of  the  issues  on  appeal  —  must  be  approved  bv  the  district  court  and 
must  then  be  certified  to  the  court  of  appeals  as  the  record  on  appeal.  The  district 
clerk  must  then  send  it  to  the  circuit  clerk  within  the  time  provided  bv  Rule  1 1 . 
A  copy  of  the  agreed  statement  mav  be  filed  in  place  of  the  appendix  required 
bv  Rule  30. 

(e)  Correction  or  Modification  of  the  Record. 

(1)  If  any  difference  arises  about  whether  the  record  truly  discloses  what 
occurred  in  the  district  court,  the  difference  must  be  submitted  to  and  settled  by 
that  court  and  the  record  conformed  accordinglv. 

(2)  If  anything  material  to  either  partv  is  omitted  from  or  misstated  in  the 
record  by  error  or  accident,  the  omission  or  misstatement  mav-  be  corrected  and  a 
supplemental  record  may  be  certified  and  forwarded: 
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(A)  on  stipulation  of  the  parties; 

(B)  by  the  district  court  before  or  after  the  record  has  been  forwarded;  or 

(C)  by  the  court  of  appeals. 

(3)  All  other  questions  as  to  the  form  and  content  of  the  record  must  be 
presented  to  the  court  of  appeals. 

.As  amended  Apr.  30,  1979,  eff.  Aug.  1,  1979;  Mar.  10,  1986,  eff.  Julv  1,  1986; 
Apr.  30,  1991,  eff.  Dec.  1,  1991;  Apr.  22,  1993,  eff.  Dec.  1,  1993;  Apr.  29,  1994, 
eff.  Dec.  1,  1994;  Apr.  27,  1995,  eff.  Dec.  1,  1995;  Apr.  24,  1998,  eff.  Dec.  1,  1998. 


Rule  1 1 .     Forwarding  the  Record 

(a)  Appellant's  Duty.  An  appellant  filing  a  notice  of  appeal  must  eomplv 
with  Rule  10(b)  and  must  do  whatever  else  is  necessary  to  enable  the  clerk  to 
assemble  and  forward  the  record.  If  there  are  multiple  appeals  from  a  judgment 
or  order,  the  clerk  must  forward  a  single  record. 

(b)  Duties  of  Reporter  and  District  Clerk. 

(1)  Reporter's  Duty  to  Prepare  and  File  a  Transcript.  The  reporter  must 
prepare  and  file  a  transcript  as  follows: 

(A)  Upon  receiving  an  order  for  a  transcript,  the  reporter  must  enter  at  the 
foot  of  the  order  the  date  of  its  receipt  and  the  expected  completion  date  and 
send  a  copy,  so  endorsed,  to  the  circuit  clerk. 

(B)  If  the  transcript  cannot  be  completed  within  30  days  of  the  reporter's 
receipt  of  the  order,  the  reporter  may  request  the  circuit  clerk  to  grant 
additional  time  to  complete  it.  The  clerk  must  note  on  the  docket  the  action 
taken  and  notify  the  parties. 

(C)  When  a  transcript  is  complete,  the  reporter  must  file  it  with  the 
district  clerk  and  notify  the  circuit  clerk  of  the  filing. 

(D)  If  the  reporter  fails  to  file  the  transcript  on  time,  the  circuit  clerk  must 
notifv  the  district  judge  and  do  whatever  else  the  court  of  appeals  directs. 

(2)  District  Clerk's  Durv  to  Forward.  Wlien  the  record  is  complete,  the 
district  clerk  must  number  the  documents  constituting  the  record  and  send  them 
promptlv  to  the  circuit  clerk  together  with  a  list  of  the  documents  correspondingly 
numbered  and  reasonablv  identified.  Unless  directed  to  do  so  bv  a  partv  or  the 
circuit  clerk,  the  district  clerk  will  not  send  to  the  court  of  appeals  documents  of 
unusual  bulk  or  weight,  phvsical  exhibits  other  than  documents,  or  other  parts 
of  the  record  designated  for  omission  by  local  rule  of  the  court  of  appeals.  If  the 
exhibits  are  unusuallv  bulkv  or  heavy,  a  part}'  must  arrange  with  the  clerks  in 
advance  for  their  transportation  and  receipt. 

(c)  Retaining  the  Record  Temporarily  in  the  District  Court  for  Use  in 
Preparing  the  Appeal.  The  parties  may  stipulate,  or  the  district  court  on 
motion  mav  order,  that  the  district  clerk  retain  the  record  temporarilv  for  the 
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parties  to  use  in  preparing  the  papers  on  appeal.  In  that  event  the  district  clerk 
must  certify  to  the  circuit  clerk  that  the  record  on  appeal  is  complete.  Upon 
receipt  of  the  appellee's  brief,  or  earlier  if  the  court  orders  or  the  parties  agree, 
the  appellant  must  request  the  district  clerk  to  forward  the  record. 

(d)  [Abrogated] 

(e)  Retaining  the  Record  by  Court  Order. 

(1)  The  court  of  appeals  maw  bv  order  or  local  rule,  provide  that  a  certified 
copy  of  the  docket  entries  be  forwarded  instead  of  the  entire  record.  But  a  party 
may  at  any  time  during  the  appeal  request  that  designated  parts  of  the  record  be 
forwarded. 

(2)  The  district  court  may  order  the  record  or  some  part  of  it  retained  if  the 
court  needs  it  while  the  appeal  is  pending,  subject,  however,  to  call  bv  the  court 
of  appeals. 

(3)  If  part  or  all  of  the  record  is  ordered  retained,  the  district  clerk  must  send 
to  the  court  of  appeals  a  copy  of  the  order  and  the  docket  entries  together  with 
the  parts  of  the  original  record  allowed  bv  the  district  court  and  copies  of  anv 
parts  of  the  record  designated  by  the  parties. 

(f)  Retaining  Parts  of  the  Record  in  the  District  Court  by  Stipulation  of 
the  Parties.  The  parties  may  agree  by  written  stipulation  fded  in  the  district 
court  that  designated  parts  of  the  record  be  retained  in  the  district  court  subject 
to  call  bv  the  court  of  appeals  or  request  by  a  partv.  The  parts  of  the  record  so 
designated  remain  a  part  of  the  record  on  appeal. 

(g)  Record  for  a  Preliminary  Motion  in  the  Court  of  Appeals.  If,  before  the 
record  is  forwarded,  a  partv  makes  am  of  the  following  motions  in  the  court  of  appeals: 

•  for  dismissal; 

•  for  release; 

•  for  a  stav  pending  appeal; 

•  for  additional  security  on  the  bond  on  appeal  or  on  a  supersedeas  bond;  or 

•  for  anv  other  intermediate  order  — 

the  district  clerk  must  send  the  court  of  appeals  any  parts  of  the  record  designated 
by  anv  party. 

te  amended  Apr.  30,  1979,  eff.  Aug.  1,  1979;  Mar.  10,  1986,  eff.  July  1. 
1986;  Apr.  24,  1998,  eff.  Dec.  1,  1998. 

Rule  12.     Docketing  the  Appeal;  Filing  a  Representation 
Statement;  Filing  the  Record 

(a)  Docketing  the  Appeal.  Upon  receipt  of  the  copv  of  the  notice  of  appeal 
and  the  docket  entries  from  the  district  clerk  under  Rule  3(d),  the  circuit  clerk 
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must  docket  the  appeal  under  the  title  of  the  district  court  action  and  must 
identify  the  appellant,  adding  the  appellant's  name  if  necessary. 

(b)  Filing  a  Representation  Statement.  Unless  the  court  of  appeals  desig- 
nates another  time,  the  attorney  who  filed  the  notice  of  appeal  must,  within 
10  days  after  filing  the  notice,  file  a  statement  with  the  circuit  clerk  naming  the 
parties  that  the  attorney  represents  on  appeal. 

(c)  Filing  the  Record,  Partial  Record,  or  Certificate.  Upon  receiving  the 
record,  partial  record,  or  district  clerk's  certificate  provided  in  Rule  11,  the 
circuit  clerk  must  file  it  and  immediately  notify  all  parties  of  the  filing  date. 

As  amended  April  30,  1979,  eff.  Aug.  1,  1979;  Mar.  10,  1986,  eff.  July  1, 
1986;  Apr.  22,  1993,  eff.  Dec.  1,  1993;  Apr.  24,  1998,  eff.  Dec.  1,  1998. 


Title  III.     Review  of  a  Decision  of  the  United  States  Tax  Court 
[Omitted] 

Title  IV.     Review  or  Enforcement  of  an  Order  of  an 

Administrative  Agency,  Board,  Commission,  or  Officer 
[Omitted] 

Title  V.     Extraordinary  Writs 

Rule  21.     Writs  of  Mandamus  and  Prohibition,  and  Other 
Extraordinary  Writs 

(a)  Mandamus  or  Prohibition  to  a  Court:  Petition,  Filing,  Service,  and 
Docketing. 

(1)  A  party  petitioning  for  a  writ  of  mandamus  or  prohibition  directed  to  a 
court  must  file  a  petition  with  the  circuit  clerk  with  proof  of  service  on  all  parties 
to  the  proceeding  in  the  trial-court.  The  party  shall  also  provide  a  copy  to  the 
trial-court  judge.  All  parties  to  the  proceeding  in  the  trial-court  other  than  the 
petitioner  are  respondents  for  all  purposes. 

(2)(A)  The  petition  shall  be  titled  "In  re  [name  of  petitioner]." 

(B)  The  petition  shall  state: 
(i)  the  relief  sought; 

(ii)  the  issues  presented; 

(iii)  the  facts  necessary  to  understand  the  issue  presented  by  the 
petition;  and 

(iv)  the  reasons  why  the  writ  should  issue. 

(C)  The  petition  must  include  a  copy  of  any  order  or  opinion  or  parts  of  the 
record  that  may  be  essential  to  understand  the  matters  set  forth  in  the  petition. 
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(3)  Upon  receiving  the  prescribed  docket  fee,  the  clerk  must  docket  the 
petition  and  submit  it  to  the  court. 

(b)  Denial;  Order  Directing  Answer;  Briefs;  Precedence. 

(1)  The  court  may  deny  the  petition  without  an  answer.  Otherwise,  it  must 
order  the  respondent,  if  any,  to  answer  within  a  fixed  time. 

(2)  The  clerk  must  serve  the  order  to  respond  on  all  persons  directed  to  respond. 

(3)  Two  or  more  respondents  may  answer  joindy. 

(4)  The  court  of  appeals  may  invite  or  order  the  trial-court  judge  to  address 
the  petition  or  may  invite  an  amicus  curiae  to  do  so.  The  trial-court  judge  may 
request  permission  to  address  the  petition  but  may  not  do  so  unless  invited  or 
ordered  to  do  so  by  the  court  of  appeals. 

(5)  If  briefing  or  oral  argument  is  required,  the  clerk  must  advise  the  parties, 
and  when  appropriate,  the  trial-court  judge  or  amicus  curiae. 

(6)  The  proceeding  must  be  given  preference  over  ordinary  civil  cases. 

(7)  The  circuit  clerk  must  send  a  copy  of  the  final  disposition  to  the  trial- 
court  judge. 

(c)  Other  Extraordinary  Writs.  An  application  for  an  extraordinarv  writ 
other  than  one  provided  for  in  Rule  21(a)  must  be  made  by  filing  a  petition  with 
the  circuit  clerk  with  proof  of  service  on  the  respondents.  Proceedings  on  the 
application  must  conform,  so  far  as  is  practicable,  to  the  procedures  prescribed  in 
Rule  21(a)  and  (b). 

(d)  Form  of  Papers;  Number  of  Copies.  All  papers  may  conform  to  Rule 
32(c)(2).  Except  by  the  court's  permission,  a  paper  must  not  exceed  30  pages, 
exclusive  of  the  disclosure  statement,  the  proof  of  service,  and  the  accompanying 
documents  required  by  Rule  21(a)(2)(C).  An  original  and  3  copies  must  be  fded 
unless  the  court  requires  the  filing  of  a  different  number  by  local  rule  or  by  order 
in  a  particular  case. 

As  amended  Apr.  29,  1994,  eff.  Dec.  1,  1994,  Apr.  23,  1996,  eff.  Dec.  1, 
1996;  Apr.  24,  1998,  eff.  Dec.  1,  1998;  Apr.  29,  2002,  eff.  Dec.  1,  2002. 


Title  VI.     Habeas  Corpus;  Proceedings  in  Forma  Pauperis 

[Rules  22  and  23  Omitted] 

Rule  24.     Proceeding  in  Forma  Pauperis 

(a)  Leave  to  Proceed  in  Forma  Pauperis. 

(1)  Motion  in  the  District  Court.  Except  as  stated  in  Rule  24(a)(3),  a  part} 
to  a  district-court  action  who  desires  to  appeal  in  forma  pauperis  must  fde  a 
motion  in  the  district  court.  The  party  must  attach  an  affidavit  that: 
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A   shows  in  the  detail  prescribed  by  Form  4  of  the  Appendix  of  Forms, 
the  party's  inability  to  pay  or  to  give  security  for  fees  and  costs; 
B  i  claims  an  entitlement  to  redress;  and 
(C)  states  the  issues  that  the  party  intends  to  present  on  appeal. 

(2)  Acfr'on  on  the  Motion.  If  the  district  court  grants  the  motion,  the  party 
may  proceed  on  appeal  without  prepaying  or  giving  security  for  fees  and  costs, 
unless  a  statute  provides  otherwise.  If  the  district  court  denies  the  motion,  it  must 
state  its  reasons  in  writing. 

(3)  Prior  Approval.  A  party  who  was  permitted  to  proceed  in  forma  pauperis 
in  the  district-court  action,  or  who  was  determined  to  be  financially  unable  to 
obtain  an  adequate  defense  in  a  criminal  case,  may  proceed  on  appeal  in  forma 
pauperis  without  further  authorization,  unless: 

(A)  the  district  court  —  before  or  after  the  notice  of  appeal  is  filed  — 
certifies  that  the  appeal  is  not  taken  in  good  faith  or  finds  that  the  party  is  not 
otherwise  entitled  to  proceed  in  forma  pauperis  and  states  in  writing  its  reasons 
for  the  certification  or  finding;  or 

B    a  statute  provides  otherwise. 

(4)  Notice  of  District  Court's  Denial.  The  district  clerk  must  immediately 
notify  the  parties  and  the  court  of  appeals  when  the  district  court  does  any  of  the 
following: 

(A)  denies  a  motion  to  proceed  on  appeal  in  forma  pauperis; 

(B)  certifies  that  the  appeal  is  not  taken  in  good  faith;  or 

(C)  finds  that  the  partv  is  not  otherwise  entitled  to  proceed  in  forma 
pauperis. 

;  Motion  in  the  Court  of  Appeals.  A  partv  may  file  a  motion  to  proceed  on 
appeal  in  forma  pauperis  in  the  court  of  appeals  within  30  days  after  service  of 
the  notice  prescribed  in  Rule  24(a)(4).  The  motion  must  include  a  copy  of  the 
affidavit  filed  in  the  district  court  and  the  district  court's  statement  of  reasons  for 
its  actions.  If  no  affidavit  was  filed  in  the  district  court,  the  party  must  include  the 
affidavit  prescribed  bv  Rule  24(a)(1). 

(b)  Leave  to  Proceed  in  Forma  Pauperis  on  Appeal  or  Review  of  an 
Adminisrrative-Agencv  Proceeding.  When  an  appeal  or  review  of  a  proceeding 
before  an  administrative  agencv,  board,  commission,  or  officer  (including,  for 
the  purpose  of  this  rule  the  United  States  Tax  Court)  proceeds  directly  in  a 
court  of  appeals,  a  partv  may  file  in  the  court  of  appeals  a  motion  for  leave 
to  proceed  on  appeal  in  forma  pauperis  with  an  affidavit  prescribed  bv  Rule 
24(a)(1). 

(c)  Leave  to  Use  Original  Record.  A  party  allowed  to  proceed  on  appeal  in 
forma  pauperis  mav  request  that  the  appeal  be  heard  on  the  original  record 
without  reproducing  anv  part. 

As  amended  Apr.  30,  1979,  eff.  Aug.  1.  1979;  Mar.  10.  1986,  eff.  July  1.  1986; 
Apr.  24,  1998,  eff.  Dec.  1,  1998:  Apr.  29,  2002,  eff.  Dec.  1,  2002. 
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Title  VII.     General  Provisions 
Rule  25.     Filing  and  Service 

(a)  Filing. 

(1)  Filing  with  the  Clerk.  A  paper  required  or  permitted  to  be  filed  in  a 
court  of  appeals  must  be  filed  with  the  clerk. 

(2)  Filing:  Method  and  Timeliness. 

(A)  In  General.  Filing  may  be  accomplished  by  mail  addressed  to  the 
clerk,  but  filing  is  not  timely  unless  the  clerk  receives  the  papers  within  the 
time  fixed  for  filing. 

(B)  A  Brief  or  Appendix.  A  brief  or  appendix  is  timely  filed,  however,  if  on 
or  before  the  last  day  for  filing,  it  is: 

(i)  mailed  to  the  clerk  by  First-Class  Mail,  or  other  class  of  mail  that  is 
at  least  as  expeditious,  postage  prepaid;  or 

(ii)  dispatched  to  a  third-partv  commercial  carrier  for  delivery  to  the 
clerk  within  3  calendar  days. 

(C)  Inmate  Filing.  A  paper  filed  by  an  inmate  confined  in  an  institution  is 
timely  filed  if  deposited  in  the  institution's  internal  mailing  system  on  or 
before  the  last  day  for  filing.  If  an  institution  has  a  system  designed  for  legal 
mail,  the  inmate  must  use  that  system  to  receive  the  benefit  of  this  rule. 
Timely  filing  may  be  shown  by  a  declaration  in  compliance  with  28  U.S.C. 
§1746  or  by  a  notarized  statement,  either  of  which  must  set  forth  the  date  of 
deposit  and  state  that  first-class  postage  has  been  prepaid. 

(D)  Electronic  Filing.  A  court  of  appeals  may  by  local  rule  permit  papers  to  be 
filed,  signed,  or  verified  by  electronic  means  that  are  consistent  with  technical 
standards,  if  any,  that  the  Judicial  Conference  of  the  United  States  establishes. 
A  local  rule  may  require  filing  by  electronic  means  only  if  reasonable  exceptions 
are  allowed.  A  paper  filed  by  electronic  means  in  compliance  with  a  local  rule 
constitutes  a  written  paper  for  the  purpose  of  applying  these  rules. 

(3)  Filing  a  Motion  with  a  judge.  If  a  motion  requests  relief  that  may  be 
granted  by  a  single  judge,  the  judge  may  permit  the  motion  to  be  filed  with  the 
judge;  the  judge  must  note  the  filing  date  on  the  motion  and  give  it  to  the  clerk. 

(4)  Clerk's  Refusal  of  Documents.  The  clerk  must  not  refuse  to  accept  for 
filing  any  paper  presented  for  that  purpose  solely  because  it  is  not  presented  in 
proper  form  as  required  by  these  rules  or  by  any  local  rules  or  practice. 

(b)  Service  of  All  Papers  Required.  Unless  a  rule  requires  service  by  the 
clerk,  a  party  must,  at  or  before  the  time  of  filing  a  paper  serve  a  copy  on  the 
other  parties  to  the  appeal  or  review.  Service  on  a  party  represented  by  counsel 
must  be  made  on  the  party's  counsel. 

(c)  Manner  of  Service. 

( 1 )  Service  may  be  any  of  the  following: 
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(A)  personal,  including  delivery  to  a  responsible  person  at  the  office  of 
counsel; 

B    by  mail; 

(C)  by  third-partv  commercial  carrier  for  deliverv  within  3  calendar  days; 
or 

D    bv  electronic  means,  if  the  partv  being  served  consents  in  writing. 
(2)  If  authorized  by  local  rule,  a  part}'  may  use  the  court's  transmission 
equipment  to  make  electronic  service  under  Rule  25(c)(1)(D). 

3  When  reasonable  considering  such  factors  as  the  immediacy  of  the  relief 
sought,  distance,  and  cost,  service  on  a  partv  must  be  by  a  manner  at  least  as 
expeditious  as  the  manner  used  to  file  the  paper  with  the  court. 

1 4)  Service  bv  mail  or  bv  commercial  carrier  is  complete  on  mailing  or 
deliverv  to  the  carrier.  Service  by  electronic  means  is  complete  on  transmission, 
unless  the  party  making  service  is  notified  that  the  paper  was  not  received  by  the 
party  served. 

(d)  Proof  of  Sen  ice. 

(1)  A  paper  presented  for  filing  must  contain  either  of  the  following: 

(A)  an  acknowledgment  of  service  by  the  person  served;  or 

(B)  proof  of  service  consisting  of  a  statement  by  the  person  who  made 
service  certifving: 

( i  i  the  date  and  manner  of  service; 
(ii)  the  names  of  the  persons  served;  and 

(iii)  their  mail  or  electronic  addresses,  facsimile  numbers,  or  the 

addresses  of  the  places  of  deliver)',  as  appropriate  for  the  manner  of  service. 

2   When  a  brief  or  appendix  is  filed  by  mailing  or  dispatch  in  accordance 

with  Rule  25(a    2    B  .  the  proof  of  service  must  also  state  the  date  and  manner 

by  which  the  document  was  mailed  or  dispatched  to  the  clerk. 

i  3  i  Proof  of  service  mav  appear  on  or  be  affixed  to  the  papers  filed. 

(e)  Number  of  Copies.  When  these  rules  require  the  filing  or  furnishing  of 
a  number  of  copies,  a  court  may  require  a  different  number  bv  local  rule  or  bv 
order  in  a  particular  case. 

As  amended  Mar.  10,  1986,  eff.  July  1,  1986;  Apr-  30,  1991,  effi  Dec.  1, 
1991;  Apr.  22,  1993,  eff.  Dec.  1.  1993;  Apr.  29,  1994,  eff.  Dec.  1.  1994;  Apr.  23, 
1996,  eff.  Dec.  1.  1996;  Apr.  24,  1998,  eff.  Dec.  1, 1998;  Apr.  29,  2002,  effi  Dec.  1. 
2002. 


Rule  26.     Computing  and  Extending  Time 

(a)  Computing  Time.  The  following  rules  apply  in  computing  anv  period 
of  time  specified  in  these  rules  or  in  any  local  rule,  court  order,  or  applicable 
statute: 
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(1)  Exclude  the  day  of  the  act,  event,  or  default  that  begins  the  period. 

(2)  Exclude  intermediate  Saturdays,  Sundays,  and  legal  holidays  when  the 
period  is  less  than  1 1  days,  unless  stated  in  calendar  days. 

(3)  Include  the  last  day  of  the  period  unless  it  is  a  Saturday,  Sunday,  legal 
holiday,  or  —  if  the  act  to  be  done  is  filing  a  paper  in  court  —  a  dav  on  which  the 
weather  or  other  conditions  make  the  clerk's  office  inaccessible. 

(4)  As  used  in  this  rule,  "legal  holiday"  means  New  Year's  Day,  Martin 
Luther  King,  Jr.'s  Birthday,  Presidents'  Day,  Memorial  Day,  Independence  Dav, 
Labor  Day,  Columbus  Day,  Veterans'  Day,  Thanksgiving  Day,  Christmas  Day, 
and  any  other  da}'  declared  a  holiday  bv  the  President,  Congress,  or  the  state  in 
which  is  located  either  the  district  court  that  rendered  the  challenged  judgment 
or  order,  or  the  circuit  clerk's  principal  office. 

(b)  Extending  Time.  For  good  cause,  the  court  may  extend  the  time 
prescribed  by  these  rules  or  by  its  orders  to  perform  any  act,  or  may  permit  an 
act  to  be  done  after  that  time  expires.  But  the  court  mav  not  extend  the  time  to 
file: 

(1)  a  notice  of  appeal  (except  as  authorized  in  Rule  4)  or  a  petition  for 
permission  to  appeal;  or 

(2)  a  notice  of  appeal  from  or  a  petition  to  enjoin,  set  aside,  suspend, 
modifv,  enforce,  or  otherwise  review  an  order  of  an  administrative  agencv,  board, 
commission,  or  officer  of  the  United  States,  unless  specifically  authorized 
bv  law. 

(c)  Additional  Time  After  Service.  WTien  a  part}-  is  required  or  permitted 
to  act  within  a  prescribed  period  after  a  paper  is  served  on  that  party,  3  calendar 
days  are  added  to  the  prescribed  period  unless  the  paper  is  delivered  on  the  date 
of  service  stated  in  the  proof  of  service.  For  purposes  of  this  Rule  26(c),  a  paper 
that  is  served  electronically  is  not  treated  as  delivered  on  the  date  of  service  stated 
in  the  proof  of  service. 

As  amended  Mar.  1, 1971,  eff.  July  1,  1971;  Mar.  10,  1986,  eff.  July  1,  1986; 
Apr.  25,  1989,  eff.  Dec.  1,  1989;  Apr.  30,  1991,  eff.  Dec.  1,  1991;  Apr.  23,  1996, 
eff.  Dec.  1,  1996;  Apr.  24,  1998,  eff.  Dec.  1,  1998;  Apr.  29,  2002,  eff.  Dec.  1, 
2002. 


Rule  26.1     Corporate  Disclosure  Statement  [Omitted] 
Rule  27.     Motions 

(a)  In  General. 

( 1 )  Application  for  Relief.  An  application  for  an  order  or  other  relief  is  made 
by  motion  unless  these  rules  prescribe  another  form.  A  motion  must  be  in  writing 
unless  the  court  permits  otherwise. 
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(2)  Contents  of  a  Motion. 

(A)  Grounds  and  Relief  Sought.  A  motion  must  state  with  particularity  the 
grounds  for  the  motion,  the  relief  sought,  and  the  legal  argument  necessary  to 
support  it. 

(B)  Accompanying  Documents. 

(i)  Any  affidavit  or  other  paper  necessary  to  support  a  motion  must  be 
served  and  filed  with  the  motion. 

(ii)  An  affidavit  must  contain  only  factual  information,  not  legal 
argument. 

(iii)  A  motion  seeking  substantive  relief  must  include  a  copv  of  the  trial 
court's  opinion  or  agency's  decision  as  a  separate  exhibit. 

(C)  Documents  Barred  or  not  Required. 

(i)  A  separate  brief  supporting  or  responding  to  a  motion  must  not  be 
filed. 

(ii)  A  notice  of  motion  is  not  required, 
(iii)  A  proposed  order  is  not  required. 

(3)  Response. 

(A)  Time  to  File.  Any  party  may  file  a  response  to  a  motion;  Rule  27(a)(2) 
governs  its  contents.  The  response  must  be  filed  within  8  davs  after  service  of 
the  motion  unless  the  court  shortens  or  extends  the  time.  A  motion  authorized 
by  Rules  8,  9,  18,  or  41  may  be  granted  before  the  8-day  period  runs  onlv  if 
the  court  gives  reasonable  notice  to  the  parties  that  it  intends  to  act  sooner. 

(B)  Request  for  Affirmative  Relief.  A  response  may  include  a  motion  for 
affirmative  relief.  The  time  to  respond  to  the  new  motion,  and  to  replv  to  that 
response,  are  governed  by  Rule  27(a)(3)(A)  and  (a)(4).  The  title  of  the 
response  must  alert  the  court  to  the  request  for  relief. 

(4)  Reply  to  Response.  Any  reply  to  a  response  must  be  filed  within  5  davs 
after  service  of  the  response.  A  replv  must  not  present  matters  that  do  not  relate  to 
the  response. 

(b)  Disposition  of  a  Motion  for  a  Procedural  Order.  The  court  may  act  on 
a  motion  for  a  procedural  order  —  including  a  motion  under  Rule  26(b)  —  at  any 
time  without  awaiting  a  response,  and  may,  by  rule  or  by  order  in  a  particular 
case,  authorize  its  clerk  to  act  on  specified  types  of  procedural  motions.  A  part)' 
adversely  affected  bv  the  court's,  or  the  clerk's,  action  mav  file  a  motion  to 
reconsider,  vacate,  or  modify  that  action.  Timely  opposition  filed  after  the 
motion  is  granted  in  whole  or  in  part  does  not  constitute  a  request  to  reconsider, 
vacate,  or  modify  the  disposition;  a  motion  requesting  that  relief  must  be  filed. 

(c)  Power  of  a  Single  Judge  to  Entertain  a  Motion.  A  circuit  judge  may 
act  alone  on  any  motion,  but  may  not  dismiss  or  otherwise  determine  an  appeal 
or  other  proceeding.  A  court  of  appeals  may  provide  bv  rule  or  bv  order  in  a 
particular  case  that  only  the  court  may  act  on  any  motion  or  class  of  motions. 
The  court  may  review  the  action  of  a  single  judge. 
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(d)  Form  of  Papers;  Page  Limits;  and  Number  of  Copies. 

(1)  Format. 

(A)  Reproduction.  A  motion,  response,  or  reply  may  be  reproduced  by 
any  process  that  yields  a  clear  black  image  on  light  paper.  The  paper  must  be 
opaque  and  unglazed.  Only  one  side  of  the  paper  may  be  used. 

(B)  Cover.  A  cover  is  not  required,  but  there  must  be  a  caption  that 
includes  the  case  number,  the  name  of  the  court,  the  title  of  the  case,  and 
a  brief  descriptive  title  indicating  the  purpose  of  the  motion  and  identifying 
the  party  or  parties  for  whom  it  is  filed.  If  a  cover  is  used,  it  must  be  white. 

(C)  Binding.  The  document  must  be  bound  in  any  manner  that  is 
secure,  does  not  obscure  the  text,  and  permits  the  document  to  lie  reasonably 
flat  when  open. 

(D)  Paper  Size,  Line  Spacing,  and  Margins.  The  document  must  be  on  8Vi 
by  1 1  inch  paper.  The  text  must  be  double-spaced,  but  quotations  more  than  two 
lines  long  may  be  indented  and  single-spaced.  Headings  and  footnotes  may  be 
single-spaced.  Margins  must  be  at  least  one  inch  on  all  four  sides.  Page  numbers 
may  be  placed  in  the  margins,  but  no  text  may  appear  there. 

(E)  Typeface  and  type  styles.  The  document  must  comply  with  the 
hpeface  requirements  of  Rule  32(a)(5)  and  the  hpe-stvle  requirements  of 
Rule  32(a)(6) 

(2)  Page  Limits.  A  motion  or  a  response  to  a  motion  must  not  exceed 
20  pages,  exclusive  of  the  corporate  disclosure  statement  and  accompanying 
documents  authorized  by  Rule  27(a)(2)(B),  unless  the  court  permits  or  directs 
otherwise.  A  reply  to  a  response  must  not  exceed  10  pages. 

(3)  Number  of  Copies.  An  original  and  3  copies  must  be  filed  unless  the 
court  requires  a  different  number  by  local  rule  or  by  order  in  a  particular  case. 

(e)  Oral  Argument.  A  motion  will  be  decided  without  oral  argument  unless 
the  court  orders  otherwise. 

As  amended  Apr.  30,  1979,  eff.  Aug.  1,  1979;  Apr.  25,  1989,  eff.  Dec.  1, 
1989;  Apr.  29,  1994,  eff.  Dec.  1,  1994;  Apr.  24,  1998,  eff.  Dec.  1,  1998;  Apr.  29, 
2002,  eff.  Dec.  1,  2002;  Apr.  25,  2005,  eff.  Dec.  1,  2005. 


Rule  28.     Briefs 

(a)  Appellant's  Brief.  The  brief  of  the  appellant  must  contain,  under 
appropriate  headings  and  in  the  order  here  indicated: 

(1)  a  corporate  disclosure  statement  if  required  by  Rule  26.1; 

(2)  a  table  of  contents,  with  page  references; 

(3)  a  table  of  authorities  —  cases  (alphabetically  arranged),  statutes,  and 
other  authorities  —  with  references  to  the  pages  of  the  brief  where  they  are  cited; 
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(4)  a  jurisdictional  statement,  including: 

(A)  the  basis  for  the  district  court's  or  agency's  subject-matter  jurisdiction, 
with  citations  to  applicable  statutory  provisions  and  stating  relevant  facts 
establishing  jurisdiction; 

(B)  the  basis  for  the  court  of  appeals'  jurisdiction,  with  citations  to 
applicable  statutory  provisions  and  stating  relevant  facts  establishing  jurisdiction; 

(C)  the  filing  dates  establishing  the  timelines  of  the  appeal  or  petition  for 
review;  and 

(D)  an  assertion  that  the  appeal  is  from  a  final  order  or  judgment  that 
disposes  of  all  parties'  claims,  or  information  establishing  the  court  of  appeals' 
jurisdiction  on  some  other  basis; 

( 5 )  a  statement  of  the  issues  presented  for  review; 

(6)  a  statement  of  the  case  briefly  indicating  the  nature  of  the  case,  the 
course  of  proceedings,  and  the  disposition  below; 

(7)  a  statement  of  facts  relevant  to  the  issues  submitted  for  review  with 
appropriate  references  to  the  record  (see  Rule  28(e)); 

(8)  a  summary  of  the  argument,  which  must  contain  a  succinct,  clear,  and 
accurate  statement  of  the  arguments  made  in  the  body  of  the  brief,  and  which 
must  not  merely  repeat  the  argument  headings; 

(9)  the  argument,  which  must  contain: 

(A)  appellant's  contentions  and  the  reasons  for  them,  with  citations  to  the 
authorities  and  parts  of  the  record  on  which  the  appellant  relies;  and 

(B)  for  each  issue,  a  concise  statement  of  the  applicable  standard  of 
review  (which  may  appear  in  the  discussion  of  the  issue  or  under  a  separate 
heading  placed  before  the  discussion  of  the  issues); 

(10)  a  short  conclusion  stating  the  precise  relief  sought;  and 

(11)  the  certificate  of  compliance,  if  required  by  Rule  32(a)(7). 

(b)  Appellee's  Brief.  The  appellee's  brief  must  conform  to  the  requirements 
of  Rule  28(a)(l)-(9)  and  (11),  except  that  none  of  the  following  need  appear  unless 
the  appellee  is  dissatisfied  with  the  appellant's  statement: 

(1)  the  jurisdictional  statement; 

(2)  the  statement  of  the  issues; 

(3)  the  statement  of  the  case; 

(4)  the  statement  of  the  facts;  and 

(5)  the  statement  of  the  standard  of  review. 

(c)  Reply  Brief.  The  appellant  may  file  a  brief  in  reply  to  the  appellee's  brief. 
Unless  the  court  permits,  no  further  briefs  may  be  filed.  A  reply  brief  must  contain 
a  table  of  contents,  with  page  references,  and  a  table  of  authorities  —  cases 
(alphabetically  arranged),  statutes  and  other  authorities  —  with  references  to  the 
pages  of  the  replv  brief  where  they  are  cited. 
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(d)  References  to  Parties.  In  briefs  and  at  oral  arguments,  counsel  should 
minimize  use  of  the  terms  "appellant"  and  "appellee."  To  make  briefs  clear, 
counsel  should  use  the  parties'  actual  names  or  the  designations  used  in  the 
lower  court  or  in  the  agency  proceedings,  or  such  descriptive  terms  as  "the 
employee,"  "the  injured  person,"  "the  taxpayer,"  "the  ship,"  "the  stevedore." 

(e)  References  to  the  Record.  References  to  the  parts  of  the  record  con- 
tained in  the  appendix  filed  with  the  appellant's  brief  must  be  to  the  pages  of  the 
appendix.  If  the  appendix  is  prepared  after  the  briefs  are  filed,  a  party  referring  to 
the  record  must  follow  one  of  the  methods  detailed  in  Rule  30(c).  If  the  original 
record  is  used  under  Rule  30(f)  and  is  not  consecutivelv  paginated,  or  if  the  brief 
refers  to  an  unreproduced  part  of  the  record,  am-  reference  must  be  to  the  page  of 
the  original  document.  For  example: 

•  Answer  p.  7; 

•  Motion  for  Judgment  p.  2; 

•  Transcript  p.  231. 

Only  clear  abbreviations  may  be  used.  A  partv  referring  to  evidence  whose 
admissibilitv  is  in  controversy  must  cite  the  pages  of  the  appendix  or  of  the 
transcript  at  which  the  evidence  was  identified,  offered,  and  received  or  rejected. 

(f)  Reproduction  of  Statutes,  Rules,  Regulations,  etc.  If  the  court's 
determination  of  the  issues  presented  requires  the  study  of  statutes,  rules, 
regulations,  etc.,  the  relevant  parts  must  be  set  out  in  the  brief  or  in  an  addendum  at 
the  end,  or  may  be  supplied  to  the  court  in  pamphlet  form. 

(g)  [Reserved] 

(h)  [Reserved] 

(i)  Briefs  in  Cases  Involving  Multiple  Appellants  or  Appellees.  In  a  case 
involving  more  than  one  appellant  or  appellee,  including  consolidated  cases,  any 
number  of  appellants  or  appellees  mav  join  in  a  brief,  and  any  party  may  adopt 
by  reference  a  part  of  another's  brief.  Parties  may  also  join  in  reply  briefs. 

(j)  Citation  of  Supplemental  Authorities.  If  pertinent  and  significant 
authorities  come  to  a  partv's  attention  after  the  party's  brief  has  been  filed  —  or 
after  oral  argument  but  before  decision  —  a  part)'  may  promptly  advise  the 
circuit  clerk  bv  letter,  with  a  copv  to  all  other  parties,  setting  forth  the  citations. 
The  letter  must  state  the  reasons  for  the  supplemental  citations,  referring  either 
to  the  page  of  the  brief  or  to  a  point  argued  orally.  The  body  of  the  letter  must 
not  exceed  350  words.  Anv  response  must  be  made  promptlv  and  must  be 
similarlv  limited. 
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As  amended  Apr.  30,  1979,  eff.  Aug.  1,  1979;  Mar.  10,  1986,  eff.  July  1,  1986; 
Apr.  25,  1989,  eff.  Dec.  1,  1989;  Apr.  30,  1991,  eff.  Dec.  1,  1991;  Apr.  22,  1993, 
eff.  Dec.  1,  1993;  Apr.  29,  1994,  eff.  Dec.  1,  1994;  Apr.  24,  1998,  eff.  Dec.  1,  1998; 
Apr.  29,  2002,  eff.  Dec.  1,2002. 

Rule  28.1.     Cross-Appeals 

(a)  Applicability.  This  rule  applies  to  a  case  in  which  a  cross-appeal  is  filed. 
Rules  28(aHci,  31(a)(1),  32(a)(2),  and  32(a)(7)(A)-(B)  do  not  apply  to  such  a 
case,  except  as  otherwise  provided  in  this  rule. 

(b)  Designation  of  Appellant.  The  party  who  files  a  notice  of  appeal  first  is 
the  appellant  for  the  purposes  of  this  rule  and  Rules  29,  30,  and  34.  If  notices  are 
filed  on  the  same  day,  the  plaintiff  in  the  proceeding  below  is  the  appellant. 
These  designations  may  be  modified  by  the  parties'  agreement  or  by  court  order. 

(c)  Briefs.  In  a  case  involving  a  cross-appeal: 

(1)  Appellant's  Principal  Brief.  The  appellant  must  file  a  principal  brief  in 
the  appeal.  That  brief  must  comply  with  Rule  2S  a  . 

(2)  Appellee's  Principal  and  Response  Brief.  The  appellee  must  file  a 
principal  brief  in  the  cross-appeal  and  must,  in  the  same  brief,  respond  to  the 
principal  brief  in  the  appeal.  That  appellee's  brief  must  comply  with  Rule  28(a), 
except  that  the  brief  need  not  include  a  statement  of  the  case  or  a  statement  of 
the  facts  unless  the  appellee  is  dissatisified  with  the  appellant's  statement. 

( 3 )  Appellant's  Response  and  Reply  Brief.  The  appellant  must  file  a  brief 
that  responds  to  the  principal  brief  in  the  cross-appeal  and  may,  in  the  same  brief, 
reply  to  the  response  in  the  appeal.  That  brief  must  comply  with  Rule  28(a)(2)-  9 
and  (11),  except  that  none  of  the  following  need  appear  unless  the  appellant  is 
dissatisfied  with  the  appellee's  statement  in  the  crossappeal: 

(A)  the  jurisdictional  statement; 

(B)  the  statement  of  the  issues; 

(C)  the  statement  of  the  case; 

(D)  the  statement  of  the  facts;  and 

(E)  the  statement  of  the  standard  of  review. 

(4)  Appellee's  Reply  Brief.  The  appellee  may  file  a  brief  in  reply  to  the 
response  in  the  cross-appeal.  That  brief  must  comply  with  Rule  28(a)(2)-(3)  and 
(11)  and  must  be  limited  to  the  issues  presented  by  the  cross-appeal. 

( 5 )  No  Further  Briefs.  Unless  the  court  permits,  no  further  briefs  may  be 
filed  in  a  case  involving  a  cross-appeal. 

(d)  Cover.  Except  for  filings  by  unrepresented  parties,  the  cover  of  the 
appellant's  principal  brief  must  be  blue;  the  appellee's  principal  and  response 
brief,   red;   the   appellant's   response   and   reply  brief,   yellow;   the   appellee's 
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repiv  brief,  grav;  and  intervener's  or  amicus  curiae's  brief,  green;  and  anv 
supplemental  brief,  tan.  The  front  cover  of  a  brief  must  contain  the  information 
required  by  Rule  32(a)(2). 

(e)  Length. 

(1)  Page  Limitation.  Unless  it  complies  with  Rule  28.1(e)(2)  and  (3),  the 
appellant's  principal  brief  must  not  exceed  30  pages;  the  appellee's  principal  and 
response  brief,  35  pages;  the  appellant's  response  and  replv  brief,  30  pages;  and 
the  appellee's  reply  brief,  1 5  pages. 

(2)  Type-Volume  Limitation. 

(A)  The  appellant's  principal  brief  or  the  appellant's  response  and  replv 
brief  is  acceptable  if: 

(i)  it  contains  no  more  than  14,000  words;  or 

(ii)  it  uses  a  monospaced  face  and  contains  no  more  than  1,300  lines  of 
text. 

(B)  The  appellee's  principal  and  response  brief  is  acceptable  if: 
(i)  it  contains  no  more  than  16,500  words;  or 

(ii)  it  uses  a  monospaced  face  and  contains  no  more  than  1,500  lines  of 
text. 

(C)  The  appellee's  reply  brief  is  acceptable  if  it  contains  no  more  than 
half  of  the  type  volume  specified  in  Rule  28.1(e)(2)(A). 

(3)  Certificate  of  Compliance.  A  brief  submitted  under  Rule  28.1(e)(2) 
must  comply  with  Rule  32(a)(7)(C). 

(f)  Time  to  Serve  and  File  a  Brief.  Briefs  must  be  served  and  filed  as 
follows: 

(1)  the  appellant's  principal  brief,  within  40  days  after  the  record  is  filed; 

(2)  the  appellee's  principal  and  response  brief,  within  30  days  after  the 
appellant's  principal  brief  is  served; 

(3)  the  appellant's  response  and  replv  brief,  within  30  days  after  the  appel- 
lee's principal  and  response  brief  is  served;  and 

(4)  the  appellee's  reply  brief,  within  14  days  after  the  appellant's  response 
and  reply  brief  is  served,  but  at  least  3  days  before  argument  unless  the  court,  for 
good  cause,  allows  a  later  filing. 

As  amended  Apr.  25,  2005,  eff.  Dec.  1,  2005. 


Rule  29.     Brief  of  an  Amicus  Curiae 

(a)  When  Permitted.  The  United  States  or  its  officer  or  agency,  or  a  State, 
Territory,  Commonwealth,  or  the  District  of  Columbia  may  file  an  amicus- 
curiae  brief  without  the  consent  of  the  parties  or  leave  of  court.  Any  other  amicus 
curiae  may  file  a  brief  only  by  leave  of  court  or  if  the  brief  states  that  all  parties 
have  consented  to  its  filing. 
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(b)  Motion  for  Leave  to  File.  The  motion  must  be  accompanied  by  the 
proposed  brief  and  state: 

(1)  the  movant's  interest;  and 

(2)  the  reason  why  an  amicus  brief  is  desirable  and  why  the  matters  asserted 
are  relevant  to  the  disposition  of  the  case. 

(c)  Contents  and  Form.  An  amicus  brief  must  comply  with  Rule  32.  In 
addition  to  the  requirements  of  Rule  32,  the  cover  must  identify  the  parly  or 
parties  supported  and  indicate  whether  the  brief  supports  affirmance  or  reversal. 
If  an  amicus  curiae  is  a  corporation,  the  brief  must  include  a  disclosure 
statement  like  that  required  of  parties  by  Rule  26.1.  An  amicus  brief  need  not 
complv  with  Rule  28,  but  must  include  the  following: 

(1)  a  table  of  contents,  with  page  references; 

(2)  a  table  of  authorities  —  case  (alphabetically  arranged),  statutes  and  other 
authorities  —  with  references  to  the  pages  of  the  brief  where  they  are  cited; 

(3)  a  concise  statement  of  the  identitv  of  the  amicus  curiae,  its  interest  in  the 
case,  and  the  source  of  its  authoritv  to  file; 

(4)  an  argument,  which  may  be  preceded  by  a  summary  and  which  need 
not  include  a  statement  of  the  applicable  standard  of  review;  and 

(5)  a  certificate  of  compliance,  if  required  by  Rule  32(a)(7). 

(d)  Length.  Except  by  the  court's  permission,  an  amicus  brief  may  be  no 
more  than  one-half  the  maximum  length  authorized  by  these  rules  for  a  party's 
principal  brief.  If  the  court  grants  a  part}'  permission  to  file  a  longer  brief,  that 
extension  does  not  affect  the  length  of  an  amicus  brief. 

(e)  Time  for  Filing.  An  amicus  curiae  must  file  its  brief,  accompanied  bv  a 
motion  for  filing  when  necessarv.  no  later  than  7  days  after  the  principal  brief  of 
the  partv  being  supported  is  filed.  An  amicux  curiae  that  does  not  support  either 
parh'  must  file  its  brief  no  later  than  7  days  after  the  appellant's  or  petitioner's 
principal  brief  is  filed.  A  court  may  grant  leave  for  later  filing,  specifying  the  time 
within  which  an  opposing  parly  may  answer. 

(f)  Reply  Brief.  Except  by  the  court's  permission,  an  amicus  curiae  may  not 
file  a  reply  brief. 

(g)  Oral  Argument.  An  amicus  curiae  may  participate  in  oral  argument 
onlv  with  the  court's  permission. 

'  As  amended  Apr.  24,  1998,  eff.  Dec.  1,  1998. 

Rule  30.     Appendix  to  the  Briefs 

(a)  Appellant's  Responsibility. 

(1)  Contents  of  the  Appendix.  The  appellant  must  prepare  and  file  an 
appendix  to  the  briefs  containing: 
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(A)  the  relevant  docket  entries  in  the  proceeding  below; 

(B)  the  relevant  portions  of  the  pleadings,  charge,  findings,  or  opinion; 

(C)  the  judgment,  order,  or  decision  in  question;  and 

(D)  other  parts  of  the  record  to  which  the  parties  wish  to  direct  the  court's 
attention. 

(2)  Excluded  Material.  Memoranda  of  law  in  the  district  court  should  not  be 
included  in  the  appendix  unless  thev  have  independent  relevance.  Parts  of  the 
record  may  be  relied  on  by  the  court  or  the  parties  even  though  not  included  in 
the  appendix. 

( 3 )  Time  to  File;  Number  of  Copies.  Unless  filing  is  deferred  under  Rule  30(c), 
the  appellant  must  file  10  copies  of  the  appendix  with  the  brief  and  must  serve  one 
copy  on  counsel  for  each  part}'  separately  represented.  An  unrepresented  partv 
proceeding  in  forma  pauperis  must  file  4  legible  copies  with  the  clerk,  and  one 
copy  must  be  served  on  counsel  for  each  separatelv  represented  partv.  The  court 
may  by  local  rule  or  by  order  in  a  particular  case  require  the  filing  or  service  of  a 
different  number. 

(b)  All  Parties'  Responsibilities. 

(1)  Determining  the  Contents  of  the  Appendix.  The  parties  are  encouraged 
to  agree  on  the  contents  of  the  appendix.  In  the  absence  of  an  agreement,  the 
appellant  must,  within  10  days  after  the  record  is  filed,  serve  on  the  appellee  a 
designation  of  the  parts  of  the  record  the  appellant  intends  to  include  in  the 
appendix  and  a  statement  of  the  issues  the  appellant  intends  to  present  for 
review.  The  appellee  may,  within  10  days  after  receiving  the  designation,  serve 
on  the  appellant  a  designation  of  additional  parts  to  which  it  wishes  to  direct 
the  court's  attention.  The  appellant  must  include  the  designated  parts  in  the 
appendix.  The  parties  must  not  engage  in  unnecessary  designation  of  parts  of 
the  record,  because  the  entire  record  is  available  to  the  court.  This  paragraph 
applies  also  to  a  cross-appellant  and  a  cross-appellee. 

(2)  Costs  of  Appendix.  Unless  the  parties  agree  otherwise,  the  appellant  must 
pay  the  cost  of  the  appendix.  If  the  appellant  considers  parts  of  the  record 
designated  by  the  appellee  to  be  unnecessary,  the  appellant  may  advise  the 
appellee,  who  must  then  advance  the  cost  of  including  those  parts.  The  cost  of 
the  appendix  is  a  taxable  cost.  But  if  any  part)'  causes  unnecessary  parts  of  the 
record  to  be  included  in  the  appendix,  the  court  mav  impose  the  cost  of  those 
parts  on  that  part)'.  Each  circuit  must,  by  local  rule,  provide  for  sanctions  against 
attorneys  who  unreasonably  and  vexatiously  increase  litigation  costs  by  including 
unnecessary  material  in  the  appendix. 

(c)  Deferred  Appendix. 

(1)  Deferral  Until  After  Briefs  Are  Filed.  The  court  may  provide  by  rule  for 
classes  of  cases  or  by  order  in  a  particular  case  that  preparation  of  the  appendix 
may  be  deferred  until  after  the  briefs  have  been  filed  and  that  the  appendix  mav 
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be  filed  21  days  after  the  appellee's  brief  is  served.  Even  though  the  filing  of  the 
appendix  may  be  deferred.  Rule  30(b)  applies;  except  that  a  party  must  designate 
the  parts  of  the  record  it  wants  included  in  the  appendix  when  it  serves  its  brief, 
and  need  not  include  a  statement  of  the  issues  presented. 
(2)  References  to  the  Record. 

(A)  If  the  deferred  appendix  is  used,  the  parties  mav  cite  in  their  briefs 
the  pertinent  pages  of  the  record.  When  the  appendix  is  prepared,  the  record 
pages  cited  in  the  briefs  must  be  indicated  bv  inserting  record  page  numbers, 
in  brackets,  at  places  in  the  appendix  where  those  pages  of  the  record  appear. 

(B)  A  partv  who  wants  to  refer  directly  to  pages  of  the  appendix  mav 
serve  and  file  copies  of  the  brief  within  the  time  required  bv  Rule  31(a), 
containing  appropriate  references  to  pertinent  pages  of  the  record.  In  that 
event,  within  14  days  after  the  appendix  is  filed,  the  party  must  serve  and  file 
copies  of  the  brief,  containing  references  to  the  pages  of  the  appendix  in 
place  of  or  in  addition  to  the  references  to  the  pertinent  pages  of  the  record. 
Except  for  the  correction  of  typographical  errors,  no  other  changes  ma\  be 
made  to  the  brief. 

(d)  Format  of  the  Appendix.  The  appendix  must  begin  with  a  table  of 
contents  identifying  the  page  at  which  each  part  begins.  The  relevant  docket 
entries  must  follow  the  table  of  contents.  Other  parts  of  the  record  must  follow 
chronologically.  When  pages  from  the  transcript  of  proceedings  are  placed  in  the 
appendix,  the  transcript  page  numbers  must  be  shown  in  brackets  immediately 
before  the  included  pages.  Omissions  in  the  text  of  papers  or  of  the  transcript 
must  be  indicated  by  asterisks.  Immaterial  formal  matters  (captions,  subscriptions, 
acknowledgments,  etc.)  should  be  omitted. 

(e)  Reproduction  of  Exhibits.  Exhibits  designated  for  inclusion  in  the 
appendix  may  be  reproduced  in  a  separate  volume,  or  volumes,  suitably  indexed. 
Four  copies  must  be  filed  with  the  appendix,  and  one  copy  must  be  served  on 
counsel  for  each  separately  represented  party.  If  a  transcript  of  a  proceeding 
before  an  administrative  agency,  board,  commission,  or  officer  was  used  in  a 
district-court  action  and  has  been  designated  for  inclusion  in  the  appendix,  the 
transcript  must  be  placed  in  the  appendix  as  an  exhibit. 

(f)  Appeal  on  the  Original  Record  Without  an  Appendix.  The  court  may, 
either  bv  rule  for  all  cases  or  classes  of  cases  or  by  order  in  a  particular  case, 
dispense  with  the  appendix  and  permit  an  appeal  to  proceed  on  the  original 
record  with  any  copies  of  the  record,  or  relevant  parts,  that  the  court  may  order 
the  parties  to  file. 

As  amended  Mar.  30,  1970,  eff.  July  1.  1970;  Mar.  10,  1986,  eff.  July  1, 
1986;  Apr.  30,  1991,  eff.  Dec.  1,  1991;  Apr.  29,  1994,  eff.  Dec.  1,  1994;  Apr.' 24. 
1998,  eff.  Dec.  1,  1998. 
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Rule  31.     Serving  and  Filing  Briefs 

(a)  Time  to  Serve  and  File  a  Brief. 

( 1 )  The  appellant  must  serve  and  file  a  brief  within  40  days  after  the  record 
is  filed.  The  appellee  must  serve  and  file  a  brief  within  30  days  after  the 
appellant's  brief  is  served.  The  appellant  may  serve  and  file  a  reply  brief  within 
14  days  after  service  of  the  appellee's  brief  but  a  reply  brief  must  be  filed  at  least 
3  days  before  argument,  unless  the  court,  for  good  cause,  allows  a  later  filing. 

(2)  A  court  of  appeals  that  routinely  considers  cases  on  the  merits  promptly 
after  the  briefs  are  filed  may  shorten  the  time  to  serve  and  file  briefs,  either  by 
local  rule  or  by  order  in  a  particular  case. 

(b)  Number  of  Copies.  Twenty-five  copies  of  each  brief  must  be  filed  with 
the  clerk  and  2  copies  must  be  served  on  each  unrepresented  partv  and  on 
counsel  for  each  separately  represented  party.  An  unrepresented  partv  proceeding 
in  forma  pauperis  must  file  4  legible  copies  with  the  clerk,  and  one  copy  must  be 
served  on  each  unrepresented  part)'  and  on  counsel  for  each  separately 
represented  party.  The  court  may  by  local  rule  or  by  order  in  a  particular  case 
require  the  filing  or  service  of  a  different  number. 

(c)  Consequence  of  Failure  to  File.  If  an  appellant  fails  to  file  a  brief 
within  the  time  provided  bv  this  rule,  or  within  an  extended  time,  an  appellee 
may  move  to  dismiss  the  appeal.  An  appellee  who  fails  to  file  a  brief  will  not  be 
heard  at  oral  argument  unless  the  court  grants  permission. 

As  amended  Mar.  30,  1970,  eff.  July  1,  1970;  Mar.  10,  1986,  eff.  July  1, 
1986;  Apr.  29,  1994,  eff.  Dec.  1,  1994;  Apr.  24,  1998,  eff.  Dec.  1,  1998;  Apr.  29, 
2002,  eff.  Dec.  1,  2002. 


Rule  32.     Form  of  Briefs,  Appendices,  and  Other  Papers 
[Omitted] 

Rule  32.1.     Citing  Judicial  Dispositions 

(a)  Citation  Permitted.  A  court  may  not  prohibit  or  restrict  the  citation  of 
federal  judicial  opinions,  orders,  judgments,  or  other  written  dispositions  that 
have  been: 

(i)  designated  as  "unpublished,"  "not  for  publication,"  "non-preceden- 
tial," "not  precedent,"  or  the  like;  and 
(ii)  issued  on  or  after  January  1,  2007. 

(b)  Copies  Required.  If  a  partv  cites  a  federal  judicial  opinion,  order, 
judgment,  or  other  written  disposition  that  is  not  available  in  a  publicly  accessible 
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electronic  database,  the  party  must  file  and  serve  a  copy  of  that  opinion,  order, 
judgment,  or  disposition  with  the  brief  or  other  paper  in  which  it  is  cited. 
As  added  Apr.  12,  2006,  eff.  Dec.  1.  2006. 


Rule  33.     Appeal  Conferences 

The  court  may  direct  the  attorneys  —  and,  when  appropriate,  the  parties  — 
to  participate  in  one  or  more  conferences  to  address  any  matter  that  inav  aid  in 
disposing  of  the  proceedings,  including  simplifying  the  issues  and  discussing 
settlement.  A  judge  or  other  person  designated  by  the  court  may  preside  oyer  the 
conference,  which  may  be  conducted  in  person  or  by  telephone.  Before  a 
settlement  conference,  the  attorneys  must  consult  with  their  clients  and  obtain  as 
much  authority  as  feasible  to  settle  the  case.  The  court  may,  as  a  result  of  the 
conference,  enter  an  order  controlling  the  course  of  the  proceedings  or 
implementing  any  settlement  agreement. 

As  amended  Apr.  29,  1994.  eff.  Dec.  1,  1994;  Apr.  24.  1998,  eff.  Dec.  1.  1998. 


Rule  34.     Oral  Argument 

(a)  In  General. 

1  i  Party's  Statement.  Any  partv  may  file,  or  a  court  may  require  by  local  rule, 
a  statement  explaining  why  oral  argument  should,  or  need  not,  be  permitted. 

(2)  Standards.  Oral  argument  must  be  allowed  in  eyery  case  unless  a  panel 
of  three  judges  who  have  examined  the  briefs  and  record  unanimously  agrees 
that  oral  argument  is  unnecessary  for  any  of  the  following  reasons: 
A'  the  appeal  is  frivolous; 

(B)  the  disposihYe  issue  or  issues  have  been  authoritatively  decided;  or 

(C)  the  facts  and  legal  arguments  are  adequately  presented  in  the  briefs 
and  record,  and  the  decisional  process  would  not  be  significantly  aided  by  oral 
argument. 

(b)  Notice  of  Argument;  Postponement.  The  clerk  must  advise  all  parties 
whether  oral  argument  will  be  scheduled,  and  if  so,  the  date,  time,  and  place  for 
it,  and  the  time  allowed  for  each  side.  A  motion  to  postpone  the  argument  or  to 
allow  longer  argument  must  be  filed  reasonably  in  advance  of  the  hearing  date. 

(c)  Order  and  Contents  of  Argument.  The  appellant  opens  and  concludes 
the  argument.  Counsel  must  not  read  at  length  from  briefs,  records,  or  authorities. 

(d)  Cross-Appeals  and  Separate  Appeals.  If  there  is  a  cross-appeal.  Rule 
28.1(b)  determines  which  party  is  the  appellant  and  which  is  the  appellee  for 
purposes   of  oral   argument.   Unless  the   court  directs  otherwise,   a   cross   or 
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separate  appeal  must  be  argued  when  the  initial  appeal  is  argued.  Separate 
parties  should  avoid  duplicative  argument. 

(e)  Non  Appearance  of  a  Party.  If  the  appellee  fails  to  appear  for  argument, 
the  court  must  hear  appellant's  argument.  If  the  appellant  fails  to  appear  for 
argument,  the  court  may  hear  the  appellee's  argument.  If  neither  party  appears, 
the  case  will  be  decided  on  the  briefs,  unless  the  court  orders  otherwise. 

(f)  Submission  on  Briefs.  The  parties  mav  agree  to  submit  a  case  for 
decision  on  the  briefs,  but  the  court  may  direct  that  the  case  be  argued. 

(g)  Use  of  Physical  Exhibits  at  Argument;  Removal.  Counsel  intending  to 
use  physical  exhibits  other  than  documents  at  the  argument  must  arrange  to 
place  them  in  the  courtroom  on  the  day  of  the  argument  before  the  court 
convenes.  After  the  argument,  counsel  must  remove  the  exhibits  from  the 
courtroom,  unless  the  court  directs  otherwise.  The  clerk  may  destroy  or  dispose 
of  the  exhibits  if  counsel  does  not  reclaim  them  within  a  reasonable  time  after 
the  clerk  gives  notice  to  remove  them. 

As  amended  Apr.  30,  1979,  eff.  Aug.  1,  1979;  Mar.  10,  1986,  eff.  Julv  1, 
1986;  Apr.  30,  1991,  eff.  Dec.  1,  1991;  Apr.  22,  1993,  eff.  Dec.  1,  1993;  Apr.' 24, 
1998,  eff.  Dec.  1,  1998. 


Rule  35.     En  Banc  Determination 

(a)  When  Hearing  or  Rehearing  En  Banc  May  Be  Ordered.  A  majority  of 
the  circuit  judges  who  are  in  regular  active  service  and  who  are  not  disqualified 
may  order  that  an  appeal  or  other  proceeding  be  heard  or  reheard  by  the  court 
of  appeals  en  banc.  An  en  banc  hearing  or  rehearing  is  not  favored  and  ordinarily 
will  not  be  ordered  unless: 

(1)  en  banc  consideration  is  necessary  to  secure  or  maintain  uniformity  of 
the  court's  decisions;  or 

(2)  the  proceeding  involves  a  question  of  exceptional  importance. 

(b)  Petition  for  Hearing  or  Rehearing  En  Banc.  A  part)'  may  petition  for  a 
hearing  or  rehearing  en  banc. 

(1)  The  petition  must  begin  with  a  statement  that  either: 

(A)  the  panel  decision  conflicts  with  a  decision  of  the  United  States 
Supreme  Court  or  of  the  court  to  which  the  petition  is  addressed  (with  citation 
to  the  conflicting  case  or  cases)  and  consideration  by  the  full  court  is  therefore 
necessary  to  secure  and  maintain  uniformity  of  the  court's  decisions;  or 

(B)  the  proceeding  involves  one  or  more  questions  of  exceptional 
importance,  each  of  which  must  be  concisely  stated;  for  example,  a  petition 
may  assert  that  a  proceeding  presents  a  question  of  exceptional  importance  if  it 
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involves  an  issue  on  which  the  panel  decision  conflicts  with  the  authoritative 
decisions  of  other  United  States  Courts  of  Appeals  that  have  addressed  the  issue. 

(2)  Except  by  the  court's  permission,  a  petition  for  an  en  banc  hearing  or 
rehearing  must  not  exceed  1 5  pages,  excluding  material  not  counted  under  Rule  32. 

(3)  For  purposes  of  the  page  limit  in  Rule  35 <b  2  .  if  a  party  files  both  a 
petition  for  panel  rehearing  and  a  petition  for  rehearing  en  banc,  thev  are 
considered  a  single  document  even  if  thev  are  filed  separatelv,  unless  separate 
filing  is  required  by  local  rule. 

(c)  Time  for  Petition  for  Hearing  or  Rehearing  En  Banc.  A  petition  that 
an  appeal  be  heard  initially  en  banc  must  be  filed  bv  the  date  when  the 
appellee's  brief  is  due.  A  petition  for  a  rehearing  en  banc  must  be  filed  within  the 
time  prescribed  bv  Rule  40  for  filing  a  petition  for  rehearing. 

(d)  Number  of  Copies.  The  number  of  copies  to  be  filed  must  be 
prescribed  by  local  rule  and  mav  be  altered  by  order  in  a  particular  case. 

(e)  Response.  No  response  mav  be  filed  to  a  petition  for  an  en  banc 
consideration  unless  the  court  orders  a  response. 

(f)  Call  for  a  Vote.  A  vote  need  not  be  taken  to  determine  whether  the  case 
will  be  heard  or  reheard  en  banc  unless  a  judge  calls  for  a  vote. 

As  amended  Apr.  30,  1979,  eff.  Aug.  1.  1979;  Apr.  29.  1994.  eff.  Dec.  1. 
1994;  Apr.  24,  1998,  eff.  Dec.  1,  1998. 

Rule  36.     Entry  of  Judgment;  Notice 

(a)  Entry.  A  judgment  is  entered  when  it  is  noted  on  the  docket.  The  clerk 
must  prepare,  sign,  and  enter  the  judgment: 

(1)  after  receiving  the  court's  opinion  —  but  if  settlement  of  the  judgment's 
form  is  required,  after  final  settlement;  or 

(2)  if  a  judgment  is  rendered  without  an  opinion,  as  the  court  instructs. 

(b)  Notice.  On  the  date  when  judgment  is  entered,  the  clerk  must  serve  on 
all  parties  a  copv  of  the  opinion  —  or  the  judgment,  if  no  opinion  was 
written  —  and  a  notice  of  the  date  when  the  judgment  was  entered. 

As  amended  Apr.  24.  1998,  eff.  Dec.  1,  1998;  Apr.  29,  2002,  eff.  Dec.  1,  2002. 


Rule  37.     Interest  on  Judgment 

(a)  When  the  Court  Affirms.  Unless  the  law  provides  otherwise,  if  a  monev 
judgment  in  a  civil  case  is  affirmed,  whatever  interest  is  allowed  by  law  is  pavable 
from  the  date  when  the  district  court's  judgment  was  entered. 
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(b)  When  the  Court  Reverses.  If  the  court  modifies  or  reverses  a  judgment 
with  a  direction  that  a  money  judgment  be  entered  in  the  district  court,  the 
mandate  must  contain  instructions  about  the  allowance  of  interest. 

As  amended  Apr.  24,  1998,  eff.  Dec.  1,  1998. 


Rule  38.     Frivolous  Appeal  —  Damages  and  Costs 

If  a  court  of  appeals  determines  that  an  appeal  is  frivolous,  it  may,  after  a 
separately  filed  motion  or  notice  from  the  court  and  reasonable  opportunity  to 
respond,  award  just  damages  and  single  or  double  costs  to  the  appellee. 

As  amended  Apr.  29,  1994,  eff.  Dec.  1,  1994;  Apr.  24,  1998,  eff.  Dec.  1, 
1998. 


Rule  39.     Costs 

(a)  Against  Whom  Assessed.  The  following  rules  apply  unless  the  law  pro- 
vides or  the  court  orders  otherwise: 

(1)  if  an  appeal  is  dismissed,  costs  are  taxed  against  the  appellant,  unless  the 
parties  agree  otherwise; 

(2)  if  a  judgment  is  affirmed,  costs  are  taxed  against  the  appellant; 

(3)  if  a  judgment  is  reversed,  costs  are  taxed  against  the  appellee; 

(4)  if  a  judgment  is  affirmed  in  part,  reversed  in  part,  modified,  or  vacated, 
costs  are  taxed  only  as  the  court  orders. 

(b)  Costs  For  and  Against  the  United  States.  Costs  for  or  against  the 
United  States,  its  agency,  or  officer  will  be  assessed  under  Rule  39(a)  only  if 
authorized  by  law. 

(c)  Costs  Copies.  Each  court  of  appeals  must,  by  local  rule,  fix  the 
maximum  rate  at  for  taxing  the  cost  of  producing  necessary  copies  of  a  brief  or 
appendix,  or  copies  of  records  authorized  bv  Rule  30(f).  The  rate  must  not 
exceed  that  generally  charged  for  such  work  in  the  area  where  the  clerk's  office  is 
located  and  should  encourage  economical  methods  of  copying. 

(d)  Bill  of  Costs;  Objections;  Insertion  in  Mandate. 

(1)  A  part)'  who  wants  costs  taxed  must  —  within  14  days  after  entry  of 
judgment  —  file  with  the  circuit  clerk,  with  proof  of  service,  an  itemized  and 
verified  bill  of  costs. 

(2)  Objections  must  be  filed  within  10  days  after  service  of  the  bill  of  costs, 
unless  the  court  extends  the  time. 
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( 3 )  The  clerk  must  prepare  and  certify  an  itemized  statement  of  costs  for 
insertion  in  the  mandate,  but  issuance  of  the  mandate  must  not  be  delayed  for 
taxing  costs.  If  the  mandate  issues  before  costs  are  finally  determined,  the  district 
clerk  must  —  upon  the  circuit  clerk's  request  —  add  the  statement  of  costs,  or  any 
amendment  of  it,  to  the  mandate. 

(e)  Costs  on  Appeal  Taxable  in  the  District  Court.  The  following  costs  on 
appeal  are  taxable  in  the  district  court  for  the  benefit  of  the  part}'  entitled  to  costs 
under  this  rule: 

(1)  the  preparation  and  transmission  of  the  record; 

(2)  the  reporter's  transcript,  if  needed  to  determine  the  appeal; 

;    premiums  paid  for  a  supersedeas  bond  or  other  bond  to  preserve  rights 
pending  appeal;  and 

(4)  the  fee  for  filing  the  notice  of  appeal. 

As  amended  Apr.  30,  1979,  eff.  Aug.  1,  1979-  Mar.  10,  1986,  eft.  Julv  1. 
1986;  Apr.  24,  1998,  eff.  Dec.  1.  1998. 


Rule  40.     Petition  for  Panel  Rehearing 

(a)  Time  to  File;  Contents;  Answer;  Action  by  the  Court  if  Granted. 

1  Time.  Unless  the  time  is  shortened  or  extended  by  order  or  local  rule,  a 
petition  for  panel  rehearing  may  be  filed  within  14  days  after  entry  of  judgment. 
But  in  a  civil  case,  if  the  United  States  or  its  officer  or  agency  is  a  partv,  the  time 
within  which  anv  partv  mav  seek  rehearing  is  45  days  after  entrv  of  judgment, 
unless  an  order  shortens  or  extends  the  time. 

(2)  Contents.  The  petition  must  state  with  particularity  each  point  of  law 
or  fact  that  the  petitioner  believes  the  court  has  overlooked  or  misapprehended 
and  must  argue  in  support  of  the  petition.  Oral  argument  is  not  permitted. 

(3)  Answer.  Unless  the  court  requests,  no  answer  to  a  petition  for  panel 
rehearing  is  permitted.  But  ordinarily  rehearing  will  not  be  granted  in  the 
absence  of  such  a  request. 

(4)  Action  by  the  Court.  If  a  petition  for  panel  rehearing  is  granted,  the  court 
mav  do  anv  of  the  following: 

(A)  make  a  final  disposition  of  the  case  without  reargument; 

(B)  restore  the  case  to  the  calendar  for  reargument  or  resubmission;  or 

(C)  issue  any  other  appropriate  order. 

(b)  Form  of  Petition;  Length.  The  petition  must  comply  in  form  with 
Rule  32.  Copies  must  be  served  and  filed  as  Rule  31  prescribes.  Unless  the  court 
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permits  or  a  local  rule  provides  otherwise,  a  petition  for  panel  rehearing  must  not 
exceed  15  pages. 

As  amended  Apr.  30,  1979,  eff.  Aug.  1,  1979;  Apr.  29,  1994,  eff.  Dec.  1, 
1994;  Apr.  24,  1998,  eff.  Dec.  1,  1998. 

Rule  41.     Mandate:  Contents;  Issuance  and  Effective  Date;  Stay 

(a)  Contents.  Unless  the  court  directs  that  a  formal  mandate  issue,  the 
mandate  consists  of  a  certified  copy  of  the  judgment,  a  copy  of  the  court's 
opinion,  if  any,  and  any  direction  about  costs. 

(b)  When  Issued.  The  court's  mandate  must  issue  7  calendar  davs  after  the 
time  to  file  a  petition  for  rehearing  expires,  or  7  calendar  davs  after  entrv  of  an 
order  denying  a  timely  petition  for  panel  rehearing,  rehearing  en  banc,  or  motion 
for  stay  of  mandate,  whichever  is  later.  The  court  may  shorten  or  extend  the  time. 

(c)  Effective  Date.  The  mandate  is  effective  when  issued. 

(d)  Staying  the  Mandate. 

(1)  On  Petition  for  Reharing  or  Motion.  The  timely  filing  of  a  petition  for 
panel  rehearing,  petition  for  rehearing  en  banc,  or  motion  for  stay  of  mandate, 
stavs  the  mandate  until  disposition  of  the  petition  or  motion,  unless  the  court 
orders  otherwise. 

(2)  Pending  Petition  for  Certiorari. 

(A)  A  party'  may  move  to  stay  the  mandate  pending  the  filing  of  a  petition 
for  a  writ  of  certiorari  in  the  Supreme  Court.  The  motion  must  be  served  on 
all  parties  and  must  show  that  the  certiorari  petiton  would  present  a  substantial 
question  and  that  there  is  good  cause  for  a  stay. 

(B)  The  stay  must  not  exceed  90  days,  unless  the  period  is  extended  for 
good  cause  or  unless  the  party  who  obtained  the  stay  files  a  petition  for  the 
writ  and  so  notifies  the  circuit  clerk  in  writing  within  the  period  of  the  stay. 
In  that  case,  the  stay  continues  until  the  Supreme  Court's  final  disposition. 

(C)  The  court  may  require  a  bond  or  other  security  as  a  condition  to 
granting  or  continuing  a  stay  of  the  mandate. 

(D)  The  court  of  appeals  must  issue  the  mandate  immediately  when  a  copy 
of  a  Supreme  Court  order  denving  the  petition  for  writ  of  certiorari  is  filed. 

As  amended  Apr.  29,  1994,'  eff.  Dec.  1,  1994;  Apr.  24,  1998,  eff.  Dec.  1, 
1998;  Apr.  29,  2002,  eff.  Dec.  1,  2002. 

Rule  42.     Voluntary  Dismissal 

(a)  Dismissal  in  the  District  Court.  Before  an  appeal  has  been  docketed  by 
the  circuit  clerk,  the  district  court  may  dismiss  the  appeal  on  the  filing  of  a 
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stipulation  signed  by  all  parties  or  on  the  appellant's  motion  with  notice  to  all 
parties. 

(b)  Dismissal  in  the  Court  of  Appeals.  The  circuit  clerk  mav  dismiss  a 
docketed  appeal  if  the  parties  file  a  signed  dismissal  agreement  specifying  how 
costs  are  to  be  paid  and  pay  any  fees  that  are  due.  But  no  mandate  or  other 
process  may  issue  without  a  court  order.  An  appeal  may  be  dismissed  on  the 
appellant's  motion  on  terms  agreed  to  bv  the  parties  or  fixed  by  the  court. 

As  amended  Apr.  24,  1998,  eff.  Dec.  1,  1998. 

Rule  43.     Substitution  of  Parties 

(a)  Death  of  a  Party. 

( 1 )  After  Notice  of  Appeal  Is  Filed.  If  a  party  dies  after  a  notice  of  appeal  has 
been  fded  or  while  a  proceeding  is  pending  in  the  court  of  appeals,  the 
decedent's  personal  representative  may  be  substituted  as  a  party  on  motion  filed 
with  the  circuit  clerk  by  the  representatiye  or  by  any  party.  A  party's  motion  must 
be  served  on  the  representative  in  accordance  with  Rule  25.  If  the  decedent  has 
no  representative,  any  party  may  suggest  the  death  on  the  record,  and  the  court  of 
appeals  may  then  direct  appropriate  proceedings. 

(2)  Before  Notice  of  Appeal  Is  Filed  —  Potential  Appellant.  If  a  partv 
entitled  to  appeal  dies  before  filing  a  notice  of  appeal,  the  decedent's  personal 
representative  —  or,  if  there  is  no  personal  representative,  the  decedent's  attorney 
of  record  —  may  file  a  notice  of  appeal  within  the  time  prescribed  by  these  rules. 
After  the  notice  of  appeal  is  filed,  substitution  must  be  in  accordance  with  Rule 
43(a)(1). 

(3)  Before  Notice  of  Appeal  Is  Filed  —  Potential  Appellee.  If  a  part}-  against 
whom  an  appeal  may  be  taken  dies  after  entry  of  a  judgment  or  order  in  the 
district  court,  but  before  a  notice  of  appeal  is  filed,  an  appellant  may  proceed  as  if 
the  death  had  not  occurred.  After  the  notice  of  appeal  is  filed,  substitution  must 
be  in  accordance  with  Rule  43(a)(1). 

(b)  Substitution  for  a  Reason  Other  Than  Death.  If  a  party  needs  to  be 
substituted  for  am  reason  other  than  death,  the  procedure  prescribed  in  Rule  43(a) 
applies. 

(c)  Public  Officer:  Identification;  Substitution. 

(1)  Identification  of  Part}'.  A  public  officer  who  is  a  parly  to  an  appeal  or 
other  proceeding  in  an  official  capacity  may  be  described  as  a  party  by  the  public 
officer's  official  title  rather  than  by  name.  But  the  court  may  require  the  public 
officer's  name  to  be  added. 

(2)  Automatic  Substitution  of  Officeholder.  When  a  public  officer  who  is  a 
part\-  to  an  appeal  or  other  proceeding  in  an  official  capacity  dies,  resigns,  or 
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otherwise  ceases  to  hold  office,  the  action  does  not  abate.  The  public  officer's 
successor  is  automatically  substituted  as  a  party.  Proceedings  following  the 
substitution  are  to  be  in  the  name  of  the  substituted  party,  but  any  misnomer  that 
does  not  affect  the  substantial  rights  of  the  parties  may  be  disregarded.  An  order 
of  substitution  may  be  entered  at  any  time,  but  failure  to  enter  an  order  does  not 
affect  the  substitution. 

As  amended  Mar.  10,  1986,  eff.  July  1,  1986;  Apr.  24,  1998,  eff.  Dec.  1, 
1998. 


Rule  44.     Case  Involving  a  Constitutional  Question  When  the 
United  States  or  the  Relevant  State  Is  Not  a  Party 

(a)  Constitutional  Challenge  to  Federal  Statute.  If  a  party  questions  the 
constitutionality  of  an  Act  of  Congress  in  a  proceeding  in  which  the  United 
States  or  its  agency,  officer,  or  employee  is  not  a  party  in  an  official  capacity,  the 
questioning  part)7  must  give  written  notice  to  the  circuit  clerk  immediately  upon 
the  filing  of  the  record  or  as  soon  as  the  question  is  raised  in  the  court  of 
appeals.  The  clerk  must  then  certify  that  fact  to  the  Attorney  General. 

(b)  Constitutional  Challenge  to  State  Statute.  If  a  parts  questions  the 
constitutionality  of  a  statute  of  a  State  in  a  proceeding  in  which  that  State  or  its 
agency,  officer,  or  employee  is  not  a  party  in  an  official  capacity,  the  questioning 
party  must  give  written  notice  to  the  circuit  clerk  immediately  upon  the  filing  of 
the  record  or  as  soon  as  the  question  is  raised  in  the  court  of  appeals.  The  clerk 
must  then  certify  that  fact  to  the  attorney'  general  of  the  State. 

As  amended  Apr.  24,  1998,  eff.  Dec.  1,  1998;  Apr.  29,  2002,  eff.  Dec.  1, 
2002. 


Rule  45.     Clerk's  Duties 

(a)  General  Provisions.  [Omitted] 

(b)  Records.  [Omitted] 

(c)  Notice  of  an  Order  or  Judgment.  Upon  the  entry  of  an  order  or 
judgment,  the  circuit  clerk  must  immediately  serve  a  notice  of  entry  on  each  partv. 
with  a  copy  of  any  opinion,  and  must  note  the  date  of  service  on  the  docket. 
Service  on  a  party  represented  bv  counsel  must  be  made  on  counsel. 
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(d)  Custody  of  Records  and  Papers.  [Omitted] 

As  amended  Mar.  1,  1971,  eff.  July  1,  1971;  Mar.  10,  1986,  eff.  July  1.  1986; 
Apr.  24,  1998,  eff.  Dec.  1,  1998;  Apr.  29,  2002,  eff.  Dec.  1,  2002. 

Rule  46.     Attorneys 

(a)  Admission  to  the  Bar. 

( 1 )  Eligibility.  An  attorney  is  eligible  for  admission  to  the  bar  of  a  court  of 
appeals  if  that  attorney  is  of  good  moral  and  professional  character  and  is  admitted  to 
practice  before  the  Supreme  Court  of  the  United  States,  the  highest  court  of  a  state, 
another  United  States  court  of  appeals,  or  a  United  States  district  court  (including 
the  district  courts  for  Guam,  the  Northern  Mariana  Islands,  and  the  Virgin  Islands). 

(2  i  Application.  An  applicant  must  file  an  application  for  admission,  on  a 
form  approved  by  the  court  that  contains  the  applicant's  personal  statement 
showing  eligibility  for  membership.  The  applicant  must  subscribe  to  the 
following  oath  or  affirmation: 

I, ,  do  solemnly  swear  [or  affirm]  that  I  will  conduct  myself  as 

an  attorney  and  counselor  of  this  court,  uprightly  and  according  to  law;  and  that  I 
will  support  the  Constitution  of  the  United  States. 

(3)  Admission  Procedures.  On  written  or  oral  motion  of  a  member  of  the 
court's  bar,  the  court  will  act  on  the  application.  An  applicant  may  be  admitted 
by  oral  motion  in  open  court.  But,  unless  the  court  orders  otherwise,  an  applicant 
need  not  appear  before  the  court  to  be  admitted.  Upon  admission,  an  applicant 
must  pay  the  clerk  the  fee  prescribed  by  local  rule  or  court  order. 

(b)  Suspension  or  Disbarment. 

(1)  Standard.  A  member  of  the  court's  bar  is  subject  to  suspension  or 
disbarment  by  the  court  if  the  member: 

(A)  has  been  suspended  or  disbarred  from  practice  in  any  other  court;  or 
(Bi  is  guiltv  of  conduct  unbecoming  a  member  of  the  court's  bar. 

(2)  Procedure.  The  member  must  be  given  an  opportunity  to  show  good 
cause,  within  the  time  prescribed  by  the  court,  why  the  member  should  not  be 
suspended  or  disbarred. 

(3)  Order.  The  court  must  enter  an  appropriate  order  after  the  member 
responds  and  a  hearing  is  held,  if  requested,  or  after  the  time  prescribed  for  a 
response  expires,  if  no  response  is  made. 

(c)  Discipline.  A  court  of  appeals  may  discipline  an  attorney  who  practices 
before  it  for  conduct  unbecoming  a  member  of  the  bar  or  for  failure  to  comply 
with  any  court  rule.  First,  however,  the  court  must  afford  the  attorney  reasonable 
notice,  an  opportunity  to  show  cause  to  the  contrary,  and,  if  requested,  a  hearing. 
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As  amended  Mar.  10,  1986,  eff.  July  1,  1986;  Apr.  24,  1998,  eff.  Dec.  1, 
1998. 

Rule  47.     Local  Rules  by  Courts  of  Appeals 

(a)  Local  Rules. 

(1)  Each  court  of  appeals  acting  by  a  majority  of  its  judges  in  regular 
active  service  may,  after  giving  appropriate  public  notice  and  opportunity  for 
comment,  make  and  amend  rules  governing  its  practice.  A  generallv  applicable 
direction  to  parties  or  lawyers  regarding  practice  before  a  court  must  be  in  a 
local  rule  rather  than  an  internal  operating  procedure  or  standing  order.  A  local 
rule  must  be  consistent  with  —  but  not  duplicative  of —Acts  of  Congress  and 
rules  adopted  under  28  U.S.C.  §2072  and  must  conform  to  anv  uniform 
numbering  svstem  prescribed  by  the  Judicial  Conference  of  the  United  States. 
Each  circuit  clerk  must  send  the  Administrative  Office  of  the  United  States 
Courts  a  copy  of  each  local  rule  and  internal  operating  procedure  when  it  is 
promulgated  or  amended. 

(2)  A  local  rule  imposing  a  requirement  of  form  must  not  be  enforced  in  a 
manner  that  causes  a  partv  to  lose  rights  because  of  a  nonwillful  failure  to  complv 
with  the  requirement. 

(b)  Procedure  When  There  Is  No  Controlling  Law.  A  court  of  appeals 
may  regulate  practice  in  a  particular  case  in  any  manner  consistent  with  federal 
law,  these  rules,  and  local  rules  of  the  circuit.  No  sanction  or  other  disadvantage 
may  be  imposed  for  noncompliance  with  any  requirement  not  in  federal  law, 
federal  rules,  or  the  local  circuit  rules  unless  the  alleged  violator  has  been 
furnished  in  the  particular  case  with  actual  notice  of  the  requirement. 

As  amended  Apr.  27,  1995,  eff.  Dec.  1,  1995;  Apr.  24,  1998,  eff.  Dec.  1, 
1998. 


Rule  48.     Masters 

(a)  Appointment;  Powers.  A  court  of  appeals  mav  appoint  a  special  master 
to  hold  hearings,  if  necessary,  ?nd  to  recommend  factual  findings  and  disposition 
in  matters  ancillary  to  proceedings  in  the  court.  Unless  the  order  referring  a 
matter  to  a  master  specifies  or  limits  the  master's  powers,  those  powers  include, 
but  are  not  limited  to,  the  following: 

(1)  regulating  all  aspects  of  a  hearing; 

(2)  taking  all  appropriate  action  for  the  effective  performance  of  the  master's 
duties  under  the  order; 

(3)  requiring  the  production  of  evidence  on  all  matters  embraced  in  the 
reference;  and 

(4)  administering  oaths  and  examining  witnesses  and  parties. 
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(b)  Compensation.  If  the  master  is  not  a  judge  or  court  emplovee.  the 
court  must  determine  the  master's  compensation  and  whether  the  cost  is  to  be 
charged  to  anv  party. 

As  amended  Apr.  29,  1994,  eff".  Dec.  1,  1994;  Apr.  24,  1998,  eff.  Dec.  1, 
1998. 

[The  Federal  Rules  of  Appellate  Procedure  were  adopted  December  4, 
1967,  effective  Julv  1,  1968.  The  effective  dates  of  amendments  to  rules  included 
above  are  indicated  there.] 


267 


THE  CONSTITUTION 
OF  THE  UNITED  STATES 


We  the  People  of  the  United  States,  in  Order  to  form  a  more  perfect  Union, 
establish  Justice,  insure  domestic  Tranquility,  provide  for  the  common  defence, 
promote  the  general  Welfare,  and  secure  the  Blessings  of  Liberty  to  ourselves 
and  our  Posterity,  do  ordain  and  establish  this  Constitution  for  the  United  States 
of  America. 


Article  I 

Section  1.  All  legislative  Powers  herein  granted  shall  be  vested  in  a  Congress 
of  the  United  States,  which  shall  consist  of  a  Senate  and  House  of  Representatives. 

Section  2.  The  House  of  Representatives  shall  be  composed  of  Members 
chosen  even-  second  Year  by  the  People  of  the  several  States,  and  the  Electors  in 
each  State  shall  have  the  Qualifications  requisite  for  Electors  of  the  most 
numerous  Branch  of  the  State  Legislature. 

No  Person  shall  be  a  Representative  who  shall  not  have  attained  to  the  Age 
of  twenty-five  Years,  and  been  seven  Years  a  Citizen  of  the  United  States,  and 
who  shall  not,  when  elected,  be  an  Inhabitant  of  that  State  in  which  he  shall  be 
chosen. 

Representatives  and  direct  Taxes  shall  be  apportioned  among  the  several 
States  which  mav  be  included  within  this  Union,  according  to  their  respective 
Numbers,  which  shall  be  determined  by  adding  to  the  whole  Number  of  free 
Persons,  including  those  bound  to  Service  for  a  Term  of  Years,  and  excluding 
Indians  not  taxed,  three-fifths  of  all  other  Persons.*  The  actual  Enumeration 
shall  be  made  within  three  Years  after  the  first  Meeting  of  the  Congress  of  the 
United  States,  and  within  even  subsequent  Term  of  ten  Years,  in  such  Manner 
as  thev  shall  bv  Law  direct.  The  Number  of  Representatives  shall  not  exceed  one 
for  every  fhirtv  thousand,  but  each  State  shall  have  at  least  one  Representative; 
and  until  such  Enumeration  shall  be  made,  the  State  of  New  Hampshire  shall  be 
entitled  to  chuse  three,  Massachusetts  eight,  Rhode  Island  and  Providence 
Plantations  one,  Connecticut  five,  New  York  six,  New  Jersey  four,  Pennsylvania 
eight,  Delaware  one,  Man  land  six,  Virginia  ten,  North  Carolina  five,  South 
Carolina  five,  and  Georgia  three. 

'[Changed  by  Section  2  of  the  Fourteenth  Amendment.  —  Ed.] 
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When  Vacancies  happen  in  the  Representation  from  anv  State,  the 
executive  Authority  thereof  shall  issue  Writs  of  Election  to  fill  such  Vacancies. 

The  House  of  Representatives  shall  chuse  their  Speaker  and  other  Officers; 
and  shall  have  the  sole  Power  of  Impeachment. 

Section  3.  The  Senate  of  the  United  States  shall  be  composed  of  two 
Senators  from  each  State,  chosen  by  the  Legislature  thereof,'  for  six  Years;  and 
each  Senator  shall  have  one  Vote. 

Immediately  after  they  shall  be  assembled  in  Consequence  of  the  first 
Election,  they  shall  be  divided  as  equally  as  mav  be  into  three  Classes.  The  Seats 
of  the  Senators  of  the  first  Class  shall  be  vacated  at  the  Expiration  of  the  second 
Year,  of  the  second  Class  at  the  Expiration  of  the  fourth  Year,  and  of  the  third 
Class  at  the  Expiration  of  the  sixth  Year,  so  that  one-third  mav  be  chosen  even 
second  Year;  and  if  Vacancies  happen  by  Resignation,  or  otherwise,  during  the 
Recess  of  the  Legislature  of  any  State,  the  Executive  thereof  may  make  temporary 
Appointments  until  the  next  Meeting  of  the  Legislature,  which  shall  then  fill 
such  Vacancies.** 

No  Person  shall  be  a  Senator  who  shall  not  have  attained  to  the  Age  of  thirty 
Years,  and  been  nine  Years  a  Citizen  of  the  United  States,  and  who  shall  not, 
when  elected,  be  an  Inhabitant  of  that  State  for  which  he  shall  be  chosen. 

The  Vice  President  of  the  United  States  shall  be  President  of  the  Senate,  but 
shall  have  no  Vote,  unless  they  be  equally  divided. 

The  Senate  shall  chuse  their  other  Officers,  and  also  a  President  pro 
tempore,  in  the  Absence  of  the  Vice  President,  or  when  he  shall  exercise  the 
Office  of  President  of  the  United  States. 

The  Senate  shall  have  the  sole  Power  to  try  all  Impeachments.  When  sitting 
for  that  Purpose,  fhev  shall  be  on  Oath  or  Affirmation.  When  the  President  of  the 
United  States  is  tried,  the  Chief  Justice  shall  preside:  And  no  Person  shall  be 
convicted  without  the  Concurrence  of  two-thirds  of  the  Members  present. 

Judgment  in  Cases  of  Impeachment  shall  not  extend  further  than  to 
Removal  from  Office,  and  Disqualification  to  hold  and  enjoy  any  Office  of 
Honor,  Trust  or  Profit  under  the  United  States:  but  the  Party  convicted  shall 
nevertheless  be  liable  and  subject  to  Indictment,  Trial,  Judgment  and 
Punishment,  according  to  Law. 

Section  4.  The  Times,  Places  and  Manner  of  holding  Elections  for 
Senators  and  Representatives,  shall  be  prescribed  in  each  State  by  the  Legislature 
thereof;  but  the  Congress  may  at  any  time  by  Law  make  or  alter  such 
Regulations,  except  as  to  the  Places  of  chusing  Senators. 


'[Changed  by  Section  1  of  the  Seventeenth  Amendment.  —  Ed.] 
"[Changed  by  Section  2  of  the  Seventeenth  Amendment.  —  Ed. 
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The  Congress  shall  assemble  at  least  once  in  even'  Year,  and  such  Meeting 
shall  be  on  the  first  Monday  in  December,*  unless  they  shall  by  Law  appoint  a 
different  Day. 

Section  5.  Each  House  shall  be  the  Judge  of  the  Elections,  Returns  and 
Qualifications  of  its  own  Members,  and  a  Majority  of  each  shall  constitute  a 
Quorum  to  do  Business;  but  a  smaller  Number  may  adjourn  from  Dav  to  Day, 
and  may  be  authorized  to  compel  the  Attendance  of  absent  Members,  in  such 
Manner,  and  under  such  Penalties  as  each  House  may  provide. 

Each  House  may  determine  the  Rules  of  its  Proceedings,  punish  its 
Members  for  disorderly  Behavior,  and,  with  the  Concurrence  of  two-thirds,  expel 
a  Member. 

Each  House  shall  keep  a  Journal  of  its  Proceedings,  and  from  Time  to  Time 
publish  the  Same,  excepting  such  Parts  as  may  in  their  Judgment  require  Secrecy; 
and  the  Yeas  and  Navs  of  the  Members  of  either  House  on  anv  Questions  shall,  at 
the  Desire  of  one-fifth  of  those  Present,  be  entered  on  the  Journal. 

Neither  House,  during  the  Session  of  Congress,  shall,  without  the  Consent 
of  the  Other,  adjourn  for  more  than  three  Days,  nor  to  any  other  Place  than  that 
in  which  the  two  Houses  shall  be  sitting. 

Section  6.  The  Senators  and  Representatives  shall  receive  a  Compensation  for 
their  Services,  to  be  ascertained  bv  Law,  and  paid  out  of  the  Treasury  of  the  United 
States.  They  shall  in  all  Cases,  except  Treason,  Felony  and  Breach  of  the  Peace,  be 
privileged  from  Arrest  during  their  Attendance  at  the  Session  of  their  respective 
Houses;  and  in  going  to  and  returning  from  the  Same;  and  for  any  Speech  or  Debate 
in  either  House,  they  shall  not  be  questioned  in  any  other  Place. 

No  Senator  or  Representative  shall,  during  the  Time  for  which  he  was 
elected,  be  appointed  to  anv  civil  Office  under  the  Authority  of  the  United  States, 
which  shall  have  been  created,  or  the  Emoluments  whereof  shall  have  been 
encreased  during  such  Time;  and  no  Person  holding  any  Office  under  the  United 
States,  shall  be  a  Member  of  either  House  during  his  Continuance  in  Office. 

Section  7.  All  Bills  for  raising  Revenue  shall  originate  in  the  House  of 
Representatives;  but  the  Senate  may  propose  or  concur  with  Amendments  as  on 
other  Bills. 

Even-  Bill  which  shall  have  passed  the  House  of  Representatives  and  the 
Senate,  shall,  before  it  become  a  Law,  be  presented  to  the  President  of  the 
United  States;  if  he  approve  he  shall  sign  it,  but  if  not  he  shall  return  it,  with  his 
Objections  to  that  House  in  which  it  shall  have  originated,  who  shall  enter  the 
Objections  at  large  on  their  Journal,  and  proceed  to  reconsider  it.  If  after  such 
Reconsideration  two-thirds  of  that  House  shall  agree  to  pass  the  Bill,  it  shall  be 
sent,  together  with  the  Objections,  to  the  other  House,  by  which  it  shall  likewise 


"[Changed  by  Section  2  of  the  Twentieth  Amendment.  —  Ed.] 
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be  reconsidered,  and  if  approved  by  two-thirds  of  that  House,  it  shall  become  a 
Law.  But  in  all  such  Cases  the  Votes  of  both  Houses  shall  be  determined  by 
Yeas  and  Nays,  and  the  Names  of  the  Persons  voting  for  and  against  the  Bill  shall 
be  entered  on  the  Journal  of  each  House  respectively.  If  any  Bill  shall  not  be 
returned  by  the  President  within  ten  Days  (Sundays  excepted)  after  it  shall  have 
been  presented  to  him,  the  Same  shall  be  a  Law,  in  like  Manner  as  if  he  had 
signed  it,  unless  the  Congress  by  their  Adjournment  prevent  its  Return,  in  which 
Case  it  shall  not  be  a  Law. 

Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence  of  the  Senate 
and  House  of  Representatives  may  be  necessary  (except  on  a  Question  of 
Adjournment)  shall  be  presented  to  the  President  of  the  United  States;  and 
before  the  Same  shall  take  Effect,  shall  be  approved  bv  him,  or,  being 
disapproved  by  him,  shall  be  repassed  by  two-thirds  of  the  Senate  and  House  of 
Representatives,  according  to  the  Rules  and  Limitations  prescribed  in  the  Case 
of  a  Bill. 

Section  8.  The  Congress  shall  have  Power  To  lay  and  collect  Taxes,  Duties, 
Imposts  and  Excises,  to  pav  the  Debts  and  provide  for  the  common  Defence  and 
general  Welfare  of  the  United  States;  but  all  Duties,  Imposts  and  Excises  shall  be 
uniform  throughout  the  United  States; 

To  borrow  Money  on  the  credit  of  the  United  States; 

To  regulate  Commerce  with  foreign  Nations,  and  among  the  several  States, 
and  with  the  Indian  Tribes; 

To  establish  an  uniform  Rule  of  Naturalization,  and  uniform  Laws  on  the 
subject  of  Bankruptcies  throughout  the  United  States; 

To  coin  Money,  regulate  the  Value  thereof,  and  of  foreign  Coin,  and  fix  the 
Standard  of  Weights  and  Measures; 

To  provide  for  the  Punishment  of  counterfeiting  the  Securities  and  current 
Coin  of  the  United  States; 

To  establish  Post  Offices  and  post  Roads; 

To  promote  the  Progress  of  Science  and  useful  Arts,  by  securing  for  limited 
Times  to  Authors  and  Inventors  the  exclusive  Right  to  their  respective  Writings 
and  Discoveries; 

To  constitute  Tribunals  inferior  to  the  supreme  Court; 

To  define  and  punish  Piracies  and  Felonies  committed  on  the  high  Seas, 
and  Offences  against  the  Law  of  Nations; 

To  declare  War,  grant  Letters  of  Marque  and  Reprisal,  and  make  Rules 
concerning  Captures  on  Land  and  Water; 

To  raise  and  support  Armies,  but  no  Appropriation  of  Money  to  that  Use 
shall  be  for  a  longer  Term  than  two  Years; 

To  provide  and  maintain  a  Navy; 

To  make  Rules  for  the  Government  and  Regulation  of  the  land  and  naval 
Forces; 
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To  provide  for  calling  forth  the  Militia  to  execute  the  Laws  of  the  Union, 
suppress  Insurrections  and  repel  Invasions; 

To  provide  for  organizing,  arming,  and  disciplining,  the  Militia,  and  for 
governing  such  Part  of  them  as  maybe  employed  in  the  Service  of  the  United  States, 
reserving  to  the  States  respectively,  the  Appointment  of  the  Officers,  and  the 
Authority  of  training  the  Militia  according  to  the  discipline  prescribed  by  Congress; 

To  exercise  exclusive  Legislation  in  all  Cases  whatsoever,  over  such  District 
(not  exceeding  ten  Miles  square)  as  may,  by  Cession  of  Particular  States,  and  the 
Acceptance  of  Congress,  become  the  Seat  of  the  Government  of  the  United 
States,  and  to  exercise  like  Authority  over  all  Places  purchased  by  the  Consent  of 
the  Legislature  of  the  State  in  which  the  Same  shall  be,  for  the  Erection  of  Forts, 
Magazines,  Arsenals,  dock-Yards,  and  other  needful  Buildings;  —  And 

To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying  into 
Execution  the  foregoing  Powers,  and  all  other  Powers  vested  by  this  Constitution 
in  the  Government  of  the  United  States,  or  in  any  Department  or  Officer  thereof. 

Section  9.  The  Migration  or  Importation  of  such  Persons  as  any  of  the  States 
now  existing  shall  think  proper  to  admit,  shall  not  be  prohibited  by  the  Congress 
prior  to  the  Year  one  thousand  eight  hundred  and  eight,  but  a  Tax  or  Duty  may  be 
imposed  on  such  Importation,  not  exceeding  ten  Dollars  for  each  Person. 

The  Privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspended,  unless 
when  in  Cases  of  Rebellion  or  Invasion  the  public  Safety  may  require  it. 

No  Bill  of  Attainder  or  ex  post  fact  Law  shall  be  passed. 

No  Capitation,  or  other  direct,  Tax  shall  be  laid,  unless  in  Proportion  to  the 
Census  or  Enumeration  herein  before  directed  to  be  taken. 

No  Tax  or  Dutv  shall  be  laid  on  Articles  exported  from  any  State. 

No  Preference  shall  be  given  by  any  Regulation  of  Commerce  or  Revenue 
to  the  Ports  of  one  State  over  those  of  another:  nor  shall  Vessels  bound  to,  or 
from,  one  State,  be  obliged  to  enter,  clear,  or  pay  Duties  in  another. 

No  Monev  shall  be  drawn  from  the  Treasury,  but  in  Consequence  of 
Appropriations  made  bv  Law;  and  a  regular  Statement  and  Account  of  the  Receipts 
and  Expenditures  of  all  public  Money  shall  be  published  from  Time  to  Time. 

No  Title  of  Nobility  shall  be  granted  by  the  United  States;  and  no  Person 
holding  anv  Office  of  Profit  or  Trust  under  them,  shall,  without  the  Consent  of 
the  Congress,  accept  of  anv  Present,  Emolument,  Office,  or  Title,  of  any  Kind 
whatever,  from  any  King,  Prince,  or  foreign  State. 

Section  10.  No  State  shall  enter  into  any  Treaty,  Alliance,  or  Confedera- 
tion; grant  Letters  of  Marque  and  Reprisal;  coin  Money;  emit  Bills  of  Credit; 
make  any  Thing  but  gold  and  silver  Coin  a  Tender  in  Payment  of  Debts;  pass 
anv  Bill  of  Attainder,  ex  post  facto  Law,  or  Law  impairing  the  Obligation  of 
Contracts,  or  grant  any  Title  of  Nobility. 

No  State  shall,  without  the  Consent  of  the  Congress,  lay  any  Imposts  or 
Duties  on  Imports  or  Exports,  except  what  may  be  absolutely  necessary  for 
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executing  its  inspection  Laws:  and  the  net  Produce  of  all  Duties  and  Imposts, 
laid  by  any  State  on  Imports  or  Exports,  shall  be  for  the  Use  of  the  Treasury  of  the 
United  States;  and  all  such  Laws  shall  be  subject  to  the  Revision  and  Control  of 
the  Congress. 

No  State  shall,  without  the  Consent  of  Congress,  lay  any  Duty  of  Tonnage, 
keep  Troops,  or  Ships  of  War  in  Time  of  Peace,  enter  into  any  Agreement  or 
Compact  with  another  State,  or  with  a  foreign  Power,  or  engage  in  War,  unless 
actually  invaded,  or  in  such  imminent  Danger  as  will  not  admit  of  Delav. 


Article  II 

Section  1.  The  executive  Power  shall  be  vested  in  a  President  of  the  United 
States  of  America.  He  shall  hold  his  Office  during  the  Term  of  four  Years,  and, 
together  with  the  Vice  President,  chosen  for  the  same  Term,  be  elected,  as  follows: 

Each  State  shall  appoint,  in  such  Manner  as  the  Legislature  thereof  may 
direct,  a  Number  of  Electors,  equal  to  the  whole  Number  of  Senators  and 
Representatives  to  which  the  state  may  be  entitled  in  the  Congress:  but  no 
Senator  or  Representative  or  Person  holding  an  Office  of  Trust  or  Profit  under 
the  United  States,  shall  be  appointed  an  Elector. 

The  Electors  shall  meet  in  their  respective  States  and  vote  bv  Ballot  for  two 
Persons,  of  whom  one  at  least  shall  not  be  an  Inhabitant  of  the  same  State  with 
themselves.  And  they  shall  make  a  List  of  all  the  Persons  voted  for,  and  of  the 
Number  of  Votes  for  each;  which  List  they  shall  sign  and  certifv,  and  transmit 
sealed  to  the  Seat  of  the  Government  of  the  United  States,  directed  to  the 
President  of  the  Senate.  The  President  of  the  Senate  shall,  in  the  Presence  of  the 
Senate  and  House  of  Representatives,  open  all  of  the  Certificates,  and  the  Votes 
shall  then  be  counted.  The  Person  having  the  greatest  Number  of  Votes  shall  be 
the  President,  if  such  Number  be  a  Majority  of  the  whole  Number  of  Electors 
appointed;  and  if  there  be  more  than  one  who  have  such  Majority,  and  have  an 
equal  Number  of  Votes,  then  the  House  of  Representatives  shall  immediately 
chuse  bv  Ballot  one  of  them  for  President;  and  if  no  Person  have  a  Majority,  then 
from  the  five  highest  on  the  List  the  said  House  shall  in  like  Manner  chuse  the 
President.  But  in  chusing  the  President,  the  Votes  shall  be  taken  by  States,  the 
Representation  from  each  State  having  one  Vote;  a  Quorum  for  this  Purpose  shall 
consist  of  a  Member  or  Members  from  two-thirds  of  the  States,  and  a  Majority  of 
all  the  States  shall  be  necessary  to  a  Choice.  In  even-  Case,  after  the  Choice  of  the 
President,  the  Person  having  the  greatest  Number  of  Votes  of  the  Electors  shall  be 
the  Vice  President.  But  if  there  should  remain  two  or  more  who  have  equal  Votes, 
the  Senate  shall  chuse  from  them  by  Ballot  the  Vice  President.* 


"[Superseded  by  the  Twelfth  Amendment.  —  Ed.] 
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The  Congress  may  determine  the  Time  of  chusing  the  Electors,  and  the 
Day  on  which  they  shall  give  their  Votes;  which  Dav  shall  be  the  Same 
throughout  the  United  States. 

No  Person  except  a  natural  born  Citizen,  or  a  Citizen  of  the  United  States, 
at  the  Time  of  the  Adoption  of  this  Constitution,  shall  be  eligible  to  the  Office  of 
President;  neither  shall  any  Person  be  eligible  to  that  Office  who  shall  not  have 
attained  to  the  Age  of  thirty-five  Years,  and  been  fourteen  Years  a  Resident  within 
the  United  States. 

In  Case  of  the  Removal  of  the  President  from  Office,  or  of  his  Death. 
Resignation,  or  Inability  to  discharge  the  Powers  and  Duties  of  the  said  Office, 
the  Same  shall  devolve  on  the  \  ice  President,  and  the  Congress  mav  bv  Law- 
provide  for  the  Case  of  Removal,  Death,  Resignation  or  Inabilitv,  both  of  the 
President  and  Vice  President,  declaring  what  Officer  shall  then  act  as  President, 
and  such  Officer  shall  act  accordinglv,  until  the  Disability  be  removed,  or  a 
President  shall  be  elected.* 

The  President  shall,  at  stated  Times,  receive  for  his  Services  a  Compensa- 
tion, which  shall  neither  be  encreased  nor  diminished  during  the  Period  for 
which  he  shall  have  been  elected,  and  he  shall  not  receive  within  that  Period  anv 
other  Emolument  from  the  United  States,  or  any  of  them. 

Before  he  enter  on  the  Execution  of  his  Office,  he  shall  take  the  following 
Oath  or  .Affirmation:  —  "I  do  solemnlv  swear  (or  affirm i  that  I  will  faithfullv 
execute  the  Office  of  President  of  the  United  States,  and  will  to  the  best  of  mv 
Abilitv,  preserve,  protect  and  defend  the  Constitution  of  the  United  States." 

Section  2.  The  President  shall  be  Commander  in  Chief  of  the  Army  and 
Navy  of  the  United  States,  and  of  the  Militia  of  the  several  States,  when  called 
into  the  actual  Service  of  the  United  States;  he  may  require  the  Opinion,  in 
writing,  of  the  principal  Officer  in  each  of  the  executive  Departments,  upon  any 
Subjects  relating  to  the  Duties  of  their  respective  Offices,  and  he  shall  have 
Power  to  grant  Reprieves  and  Pardons  for  Offences  against  the  United  States, 
except  in  Cases  of  Impeachment. 

He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of  the  Senate,  to 
make  Treaties,  provided  two-thirds  of  the  Senators  present  concur;  and  he  shall 
nominate,  and  bv  and  with  the  Advice  and  Consent  of  the  Senate,  shall  appoint 
Ambassadors,  other  public  Ministers  and  Consuls,  Judges  of  the  supreme 
Court,  and  all  other  Officers  of  the  United  States,  whose  Appointments  are  not 
herein  otherwise  provided  for,  and  which  shall  be  established  by  Law:  but  the 
Congress  mav  bv  Law  vest  the  Appointment  of  such  inferior  Officers,  as  thev 
think  proper,  in  the  President  alone,  in  the  Courts  of  Law,  or  in  the  Heads  of 
Departments. 


*  [Modified  bv  the  Twenty-Fifth  Amendment.  —  Ed.] 
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The  President  shall  have  Power  to  fill  up  all  Vacancies  that  may  happen 
during  the  Recess  of  the  Senate,  bv  granting  Commissions  which  shall  expire  at 
the  End  of  their  next  Session. 

Section  3.  He  shall  from  Time  to  Time  give  to  the  Congress  Information 
on  the  State  of  the  Union,  and  recommend  to  their  Consideration  such  Measures 
as  he  shall  judge  necessary  and  expedient;  he  may,  on  extraordinary  Occasions, 
convene  both  Houses,  or  either  ot  them,  and  in  Case  of  Disagreement  between 
them,  with  Respect  to  the  Time  of  Adjournment,  he  mav  adjourn  them  to  such 
Time  as  he  shall  think  proper;  he  shall  receive  Ambassadors  and  other  public 
Ministers;  he  shall  take  Care  that  the  Laws  be  faithfully  executed,  and  shall 
Commission  all  the  Officers  of  the  United  States. 

Section  4.  The  President,  Vice  President  and  all  civil  Officers  of  the  United 
States,  shall  be  removed  from  Office  on  Impeachment  for,  and  Conviction  of. 
Treason,  Bribery,  or  other  high  Crimes  and  Misdemeanors. 


Article  III 

Section  1.  The  judicial  Power  of  the  United  States,  shall  be  vested  in  one 
supreme  Court,  and  in  such  inferior  Courts  as  the  Congress  may  from  time  to 
time  ordain  and  establish.  The  Judges,  both  of  the  supreme  and  inferior  Courts, 
shall  hold  their  Offices  during  good  Behaviour,  and  shall,  at  stated  Times, 
receive  for  their  Services,  a  Compensation,  which  shall  not  be  diminished 
during  their  Continuance  in  Office. 

Section  2.  The  judicial  Power  shall  extend  to  all  Cases,  in  Law  and  Equity, 
arising  under  this  Constitution,  the  Laws  of  the  United  States,  and  Treaties 
made,  or  which  shall  be  made,  under  their  Authority;  —  to  all  Cases  affecting 
Ambassadors,  other  public  Ministers  and  Consuls;  —  to  all  Cases  of  admiralty 
and  maritime  Jurisdiction;  —  to  Controversies  to  which  the  United  States  shall 
be  a  Party;  —  to  Controversies  between  two  or  more  States;  —  between  a  State 
and  Citizens  of  another  State;  —  between  Citizens  of  different  States;  — 
between  Citizens  of  the  same  State  claiming  Lands  under  Grants  of  different 
States,  and  between  a  State,  or  the  Citizens  thereof,  and  foreign  States,  Citizens 
or  Subjects. 

In  all  Cases  affecting  Ambassadors,  other  public  Ministers  and  Consuls,  and 
those  in  which  a  State  shall  be  Partv.  the  supreme  Court  shall  have  original 
Jurisdiction.  In  all  the  other  Cases  before  mentioned,  the  supreme  Court  shall 
have  appellate  Jurisdiction,  both  as  to  Law  and  Fact,  with  such  Exceptions,  and 
under  such  Regulations  as  the  Congress  shall  make. 

The  Trial  of  all  Crimes,  except  in  Cases  of  Impeachment,  shall  be  by  Jury; 
and  such  Trial  shall  be  held  in  the  State  where  the  said  Crimes  shall  have  been 
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committed;  but  when  not  committed  within  anv  State,  the  Trial  shall  be  at  such 
Place  or  Places  as  the  Congress  may  by  Law  have  directed. 

Section  3.  Treason  against  the  United  States,  shall  consist  only  in  lewing 
War  against  them,  or  in  adhering  to  their  Enemies,  giving  them  Aid  and 
Comfort.  No  Person  shall  be  convicted  of  Treason  unless  on  the  Testimony  of 
two  Witnesses  to  the  same  overt  Act  or  on  Confession  in  open  Court. 

The  Congress  shall  have  Power  to  declare  the  Punishment  of  Treason,  but 
no  Attainder  of  Treason  shall  work  Corruption  of  Blood,  or  Forfeiture  except 
during  the  Life  of  the  Person  attained. 


Article  IV 

Section  1.  Full  Faith  and  Credit  shall  be  given  in  each  State  to  the  public 
Acts,  Records,  and  judicial  Proceedings  of  every  other  State.  .And  the  Congress 
may  by  general  Laws  prescribe  the  Manner  in  which  such  Acts,  Records  and 
Proceedings  shall  be  proved,  and  the  Effect  thereof. 

Section  2.  The  Citizens  of  each  State  shall  be  entitled  to  all  Privileges  and 
Immunities  of  Citizens  in  the  several  States. 

A  Person  charged  in  any  State  with  Treason,  Felony,  or  other  Crime,  who 
shall  flee  from  Justice,  and  be  found  in  another  State,  shall  on  Demand  of  the 
executive  Authoritv  of  the  State  from  which  he  fled,  be  delivered  up,  to  be 
removed  to  the  State  having  Jurisdiction  of  the  Crime. 

No  Person  held  to  Service  or  Labour  in  one  State,  under  the  Laws  thereof, 
escaping  into  another,  shall,  in  Consequence  of  any  Law  or  Regulation  therein, 
be  discharged  from  such  Service  or  Labour,  but  shall  be  delivered  up  on  Claim 
of  the  Partv  to  whom  such  Service  or  Labour  may  be  due. 

Section  3.  New  States  may  be  admitted  by  the  Congress  into  this  Union; 
but  no  new  State  shall  be  formed  or  erected  within  the  Jurisdiction  of  any  other 
State;  nor  any  State  by  formed  bv  the  Junction  of  two  or  more  States,  or  Parts  of 
States,  without  the  Consent  of  the  Legislatures  of  the  States  concerned  as  well  as 
of  the  Congress. 

The  Congress  shall  have  Power  to  dispose  of  and  make  all  needful  Rules 
and  Regulations  respecting  the  Territory  or  other  Propertv  belonging  to  the 
United  States;  and  nothing  in  this  Constitution  shall  be  so  construed  as  to 
Prejudice  anv  Claims  of  the  United  States,  or  of  any  particular  State. 

Section  4.  The  United  States  shall  guarantee  to  every  State  in  this  Union  a 
Republican  of  Government,  and  shall  protect  each  of  them  against  Invasion;  and 
on  Application  of  the  Legislature,  or  of  the  Executive  (when  the  Legislature 
cannot  be  convened)  against  domestic  Violence. 
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Article  V 

The  Congress,  whenever  two-thirds  of  both  Houses  shall  deem  it  necessary,  shall 
propose  Amendments  to  this  Constitution,  or,  on  the  Application  of  the 
Legislatures  of  two-thirds  of  the  several  States,  shall  call  a  Convention  for 
proposing  Amendments,  which,  in  either  Case,  shall  be  valid  to  all  Intents  and 
Purposes,  as  Part  of  this  Constitution,  when  ratified  bv  the  Legislatures  of  three- 
fourths  of  the  several  States,  or  by  Conventions  in  three-fourths  thereof,  as  the 
one  or  the  other  Mode  of  Ratification  mav  be  proposed  bv  the  Congress; 
provided  that  no  Amendment  which  mav  be  made  prior  to  the  Year  one 
thousand  eight  hundred  and  eight  shall  in  any  Manner  affect  the  first  and  fourth 
Clauses  in  the  ninth  Section  of  the  first  Article;  and  that  no  State,  without  its 
Consent,  shall  be  deprived  of  its  equal  Suffrage  in  the  Senate. 

Article  VI 

All  Debts  contracted  and  Engagements  entered  into,  before  the  Adoption  of  this 
Constitution,  shall  be  as  valid  against  the  United  States  under  this  Constitution, 
as  under  the  Confederation. 

This  Constitution,  and  the  Laws  of  the  United  States  which  shall  be  made 
in  Pursuance  thereof;  and  all  Treaties  made,  or  which  shall  be  made,  under  the 
Authority  of  the  United  States,  shall  be  the  supreme  Law  of  the  Land;  and  the 
Judges  in  even'  State  shall  be  bound  thereby,  any  Thing  in  the  Constitution  or 
Laws  of  any  State  to  the  Contrary  notwithstanding. 

The  Senators  and  Representatives  before  mentioned,  and  the  Members  of 
the  several  State  Legislatures,  and  all  executive  and  judicial  Officers,  both  of  the 
United  States  and  of  the  several  States,  shall  be  bound  bv  Oath  or  Affirmation,  to 
support  this  Constitution;  but  no  religious  Test  shall  ever  be  required  as  a 
Qualification  to  any  Office  or  public  Trust  under  the  United  States. 

Article  VII 

The  Ratification  of  the  Conventions  of  nine  States,  shall  be  sufficient  for  the 
Establishment  of  this  Constitution  between  the  States  so  ratifying  the  Same. 

Amendment  I 

Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or 
prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of  speech,  or  of 
the  press;  or  the  right  of  the  people  peaceably  to  assemble,  and  to  petition  the 
Government  for  a  redress  of  grievances. 
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Amendment  II 

A  well  regulated  militia,  being  necessary  to  the  security  of  a  free  State,  the  right 
of  the  people  to  keep  and  bear  arms,  shall  not  be  infringed. 

Amendment  III 

No  soldier  shall,  in  time  of  peace  be  quartered  in  any  house,  without  the  consent 
of  the  owner,  nor  in  time  of  war,  but  in  a  manner  to  be  prescribed  by  law. 

Amendment  IV 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and  effects, 
against  unreasonable  searches  and  seizures,  shall  not  be  violated,  and  no 
Warrants  shall  issue,  but  upon  probable  cause,  supported  bv  Oath  or  affirmation, 
and  particularly  describing  the  place  to  be  searched,  and  the  persons  or  things  to 
be  seized. 


Amendment  V 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise  infamous  crime,  unless 
on  a  presentment  or  indictment  of  a  Grand  Jury,  except  in  cases  arising  in  the  land 
or  naval  forces,  or  in  the  Militia,  when  in  actual  service  in  time  of  War  or  public 
danger;  nor  shall  anv  person  be  subject  for  the  same  offence  to  be  twice  put  in 
jeopardv  of  life  or  limb;  nor  shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself,  nor  be  deprived  of  life,  liberty,  or  propertv,  without  due  process  of 
law;  nor  shall  private  property  be  taken  for  public  use,  without  just  compensation. 

Amendment  VI 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedv  and 
public  trial,  by  an  impartial  jury  of  the  State  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have  been  previously  ascertained  bv 
law,  and  to  be  informed  of  the  nature  and  cause  of  the  accusation;  to  be  confronted 
with  the  witnesses  against  him;  to  have  compulsory'  process  for  obtaining  witnesses 
in  his  favor,  and  to  have  the  .Assistance  of  Counsel  for  his  defence. 

Amendment  VII 

In  Suits  at  common  law,  where  the  value  in  controversy  shall  exceed  twentv 
dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact  tried  bv  a  jury. 
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shall  be  otherwise  reexamined  in  any  Court  of  the  United  States,  than  according 
to  the  rules  of  the  common  law. 


Amendment  Mil 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor  cruel  and 
unusual  punishments  inflicted. 


Amendment  IX 

The  enumeration  in  the  Constitution,  of  certain  rights,  shall  not  be  construed  to 
deny  or  disparage  others  retained  by  the  people. 


Amendment  X 

The  powers  not  delegated  to  the  United  States  bv  the  Constitution,  nor 
prohibited  bv  it  to  the  States,  are  reserved  to  the  States  respectivelv,  or  to  the 
people. 


Amendment  XI 

The  Judicial  power  of  the  United  States  shall  not  be  construed  to  extend  to  any 
suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of  the  United  States 
by  Citizens  of  another  State,  or  by  Citizens  or  Subjects  of  any  Foreign  State. 


Amendment  XII 

The  electors  shall  meet  in  their  respective  States,  and  vote  by  ballot  for  President 
and  Vice  President,  one  of  whom,  at  least,  shall  not  be  an  inhabitant  of  the  same 
State  with  themselves;  they  shall  name  in  their  ballots  the  person  voted  for  as 
President,  and  in  distinct  ballots,  the  person  voted  for  as  Vice  President,  and  they 
shall  make  distinct  lists  of  all  persons  voted  for  as  President,  and  of  all  persons 
voted  for  as  Vice  President,  and  of  the  number  of  votes  for  each,  which  lists  they 
shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the  government  of  the 
United  States,  directed  to  the  President  of  the  Senate;  —  The  President  of  the 
Senate  shall,  in  the  presence  of  the  Senate  and  House  of  Representatives,  open 
all  the  certificates  and  the  votes  shall  then  be  counted;  —  The  person  having  the 
greatest  number  of  votes  for  President,  shall  be  the  President,  if  such  number  be 
a  majoritv  of  the  whole  number  of  electors  appointed;  and  if  no  person  have  such 
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majority,  then  from  the  persons  having  the  highest  numbers  not  exceeding  three 
on  the  list  of  those  voted  for  as  President,  the  House  of  Representatives  shall 
choose  immediately,  by  ballot,  the  President.  But  in  choosing  the  President,  the 
votes  shall  be  taken  by  States,  the  representation  from  each  State  having  one 
vote;  a  quorum  for  this  purpose  shall  consist  of  a  member  or  members  from  two- 
thirds  of  the  States,  and  a  majority  of  all  the  States  shall  be  necessary  to  a  choice. 
And  if  the  House  of  Representatives  shall  not  choose  a  President  whenever  the 
right  of  choice  shall  devolve  upon  them,  before  the  fourth  day  of  March  next 
following,  then  the  Vice  President  shall  act  as  President,  as  in  the  case  of  the 
death  or  other  constitutional  disabilitv  of  the  President.* 

The  person  having  the  greatest  number  of  votes  as  Vice  President,  shall  be 
the  Vice  President,  if  such  number  be  a  majority  of  the  whole  number  of  electors 
appointed,  and  if  no  person  have  a  majoritv,  then  from  the  two  highest  numbers 
on  the  list,  the  Senate  shall  choose  the  Vice  President;  a  quorum  for  the  purpose 
shall  consist  of  two-thirds  of  the  whole  number  of  Senators,  and  a  majority  of  the 
whole  number  shall  be  necessary  to  a  choice.  But  no  person  constitutionally 
ineligible  to  the  office  of  President  shall  be  eligible  to  that  of  Vice  President  of 
the  United  States. 


Amendment  XIII 

Section  I.  Neither  slavers-  nor  involuntary  servitude,  except  as  a  punish- 
ment for  crime  whereof  the  partv  shall  have  been  dulv  convicted,  shall  exist 
within  the  United  States,  or  am  place  subject  to  their  jurisdiction. 

Section  2.  Congress  shall  have  power  to  enforce  this  article  bv  appropriate 
legislation. 


.Amendment  XTV 

Section  1.  .-Ml  persons  born  or  naturalized  in  the  United  States  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  State 
wherein  thev  reside.  No  State  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States;  nor  shall  am  State 
deprive  anv  person  of  life,  libertv,  or  property,  without  due  process  of  law ;  nor 
deny  to  anv  person  within  its  jurisdiction  the  equal  protection  of  the  laws. 

Section  2.  Representatives  shall  be  apportioned  among  the  several  States 
according  to  their  respective  numbers,  counting  the  whole  number  of  persons  in 
each  State,  excluding  Indians  not  taxed.  But  when  the  right  to  vote  at  any 

*  [Superseded  by  Section  3  of  the  Twentieth  Amendment.  —  Ed.] 
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election  for  the  choice  of  electors  for  President  and  Vice  President  of  the  United 
States,  Representatives  in  Congress,  the  executive  and  judicial  officers  of  a  State, 
or  the  members  of  the  legislature  thereof,  is  denied  to  anv  of  the  male  inhabitants 
of  such  State,  being  twenty-one  years  of  age,  and  citizens  of  the  United  States,  or 
in  anv  wav  abridged,  except  for  participation  in  rebellion  or  other  crime,  the 
basis  of  representation  therein  shall  be  reduced  in  the  proportion  which  the 
number  of  such  male  citizens  shall  bear  to  the  whole  number  of  male  citizens 
twenty-one  years  of  age  in  such  State. 

Section  3.  No  person  shall  be  a  Senator  or  Representative  in  Congress,  or 
elector  of  President  and  Vice  President,  or  hold  any  office,  civil  or  military,  under 
the  United  States,  or  under  any  State,  who,  having  previously  taken  an  oath,  as  a 
member  of  Congress,  or  as  an  officer  of  the  United  States,  or  as  a  member  of  any 
State  legislature,  or  as  an  executive  or  judicial  officer  of  any  State,  to  support  the 
Constitution  of  the  United  States,  shall  have  engaged  in  insurrection  or  rebellion 
against  the  same,  or  given  aid  or  comfort  to  the  enemies  thereof.  But  Congress 
mav  by  a  vote  of  two-thirds  of  each  House,  remove  such  disability. 

Section  4.  The  validity  of  the  public  debt  of  the  United  States,  authorized 
by  law,  including  debts  incurred  for  payment  of  pensions  and  bounties  for 
services  in  suppressing  insurrection  or  rebellion,  shall  not  be  questioned.  But 
neither  the  United  States  nor  any  State  shall  assume  or  pay  any  debt  or  obligation 
incurred  in  aid  of  insurrection  or  rebellion  against  the  United  States,  or  any 
claim  for  the  loss  or  emancipation  of  any  slave;  but  all  such  debts,  obligations 
and  claims  shall  be  held  illegal  and  void. 

Section  5.  The  Congress  shall  have  power  to  enforce,  by  appropriate 
legislation,  the  provisions  of  this  article. 


Amendment  XV 

Section  1.  The  right  of  citizens  of  the  United  States  to  vote  shall  not  be 
denied  or  abridged  by  the  United  States  or  by  any  State  on  account  of  race,  color, 
or  previous  condition  of  servitude. 

Section  2.  The  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 


Amendment  XVI 

The  Congress  shall  have  power  to  lav  and  collect  taxes  on  incomes,  from 
whatever  source  derived,  without  apportionment  among  the  several  States,  and 
without  regard  to  any  census  or  enumeration. 
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Amendment  XVII 

The  Senate  of  the  United  States  shall  be  composed  of  two  Senators  from  each 
State,  elected  by  the  people  thereof,  for  six  years;  and  each  Senator  shall  have 
one  vote.  The  electors  in  each  State  shall  have  the  qualifications  requisite  for 
electors  of  the  most  numerous  branch  of  the  State  legislatures. 

When  vacancies  happen  in  the  representation  of  anv  State  in  the  Senate, 
the  executive  authority  of  such  State  shall  issue  writs  of  election  to  fill  such 
vacancies:  Provided,  That  the  legislature  of  anv  State  may  empower  the  executive 
thereof  to  make  temporary  appointments  until  the  people  fill  the  vacancies  by 
election  as  the  legislature  may  direct. 

This  amendment  shall  not  be  so  construed  as  to  affect  the  election  or  term 
of  any  Senator  chosen  before  it  becomes  valid  as  part  of  the  Constitution. 

Amendment  XVIII* 

Section  I .  After  one  year  from  the  ratification  of  this  article  the  manufacture, 
sale,  or  transportation  of  intoxicating  liquors  within,  the  importation  thereof  into, 
or  the  exportation  thereof  from  the  United  States  and  all  territory  subject  to  the 
jurisdiction  thereof  for  beverage  purposes  is  hereby  prohibited. 

Section  2.  The  Congress  and  the  several  States  shall  have  concurrent  power 
to  enforce  this  article  bv  appropriate  legislation. 

Section  3.  This  article  shall  be  inoperative  unless  it  shall  have  been  ratified 
as  an  amendment  to  the  Constitution  by  the  legislatures  of  the  several  States,  as 
provided  in  the  Constitution,  within  seven  years  from  the  date  of  the  submission 
hereof  to  the  States  by  the  Congress. 

Amendment  XIX 

The  right  of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  State  on  account  of  sex. 

Congress  shall  have  power  to  enforce  this  article  by  appropriate  legislation. 

Amendment  XX 

Section  1.  The  terms  of  the  President  and  Vice  President  shall  end  at  noon 
on  the  20t    day  of  Januarv,  and  the  terms  of  Senators  and  Representatives  at 

"[Repealed  by  the  Twenty-Amendment  —  Ed.] 
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noon  on  the  3   day  of  January,  of  the  years  in  which  such  terms  would  have  ended  if 
this  article  had  not  been  ratified;  and  the  terms  of  their  successors  shall  then  begin. 

Section  2.  The  Congress  shall  assemble  at  least  once  in  every  year,  and 
such  meeting  shall  begin  at  noon  on  the  3  day  of  January,  unless  they  shall  by 
law  appoint  a  different  day. 

Section  3.  If,  at  the  time  fixed  for  the  beginning  of  the  term  of  the 
President,  the  President-elect  shall  have  died,  the  Vice  President-elect  shall 
become  President.  If  a  President  shall  not  have  been  chosen  before  the  time 
fixed  for  the  beginning  of  his  term,  or  if  the  President-elect  shall  have  failed  to 
qualifv,  then  the  Vice  President-elect  shall  act  as  President  until  a  President  shall 
have  qualified;  and  the  Congress  may  by  law  provide  for  the  case  wherein  neither 
a  President-elect  nor  a  Vice  President-elect  shall  have  qualified,  declaring  who 
shall  then  act  as  President,  or  the  manner  in  which  one  who  is  to  act  shall  be 
selected,  and  such  person  shall  act  accordingly  until  a  President  or  Vice 
President  shall  have  qualified. 

Section  4.  The  Congress  may  by  law  provide  for  the  case  of  the  death  of  any 
of  the  persons  from  whom  the  House  of  Representatives  may  choose  a  President 
whenever  the  right  of  choice  shall  have  devolved  upon  them,  and  for  the  case  of 
the  death  of  anv  of  the  persons  from  whom  the  Senate  may  choose  a  Vice 
President  whenever  the  right  of  choice  shall  have  devolved  upon  them. 

Section  5.  Sections  1  and  2  shall  take  effect  on  the  1 5  da}'  of  October 
following  the  ratification  of  this  article. 

Section  6.  This  article  shall  be  inoperative  unless  it  shall  have  been  ratified 
as  an  amendment  to  the  Constitution  by  the  legislatures  of  three-fourths  of  the 
several  States  within  seven  years  from  the  date  of  its  submission. 


Amendment  XXI 

Section  I.  The  eighteenth  article  of  amendment  to  the  Constitution  of  the 
United  States  is  hereby  repealed. 

Section  2.  The  transportation  or  importation  into  anv  State,  Territory,  or 
possession  of  the  United  States  for  deliver}-  or  use  therein  of  intoxicating  liquors, 
in  violation  of  the  laws  thereof,  is  herebv  prohibited. 

Section  3.  This  article  shall  be  inoperative  unless  it  shall  have  been  ratified 
as  an  amendment  to  the  Constitution  bv  conventions  in  the  several  States,  as 
provided  in  the  Constitution,  within  seven  years  from  the  date  of  the  submission 
hereof  to  the  States  by  the  Congress. 


284 


The  Constitution  of  the  United  States  Amendment  XXTV 

Amendment  XXII 

Section  1.  No  person  shall  be  elected  to  the  office  of  the  President  more 
than  twice,  and  no  person  who  has  held  the  office  of  President,  or  acted  as 
President,  for  more  than  two  years  of  a  term  to  which  some  other  person  was 
elected  President  shall  be  elected  to  the  office  of  the  President  more  than  once. 

But  this  article  shall  not  applv  to  anv  person  holding  the  office  of  President 
when  this  article  was  proposed  by  the  Congress,  and  shall  not  prevent  any  person 
who  may  be  holding  the  office  of  President,  or  acting  as  President,  during  the 
term  within  which  this  article  becomes  operative  from  holding  the  office  of 
President  or  acting  as  President  during  the  remainder  of  such  term. 

Section  2.  This  article  shall  be  inoperative  unless  it  shall  have  been  ratified 
as  an  amendment  to  the  Constitution  by  the  legislatures  of  three-fourths  of  the 
several  States  within  seven  years  from  the  date  of  its  submission  to  the  States  by 
the  Congress. 


Amendment  XXIII 

Section  1.  The  District  constituting  the  seat  of  government  of  the  United 
States  shall  appoint  in  such  manner  as  the  Congress  may  direct: 

A  number  of  electors  of  President  and  Vice  President  equal  to  the  whole 
number  of  Senators  and  Representatives  in  Congress  to  which  the  District  would 
be  entitled  if  it  were  a  State,  but  in  no  event  more  than  the  least  populous  State; 
they  shall  be  in  addition  to  those  appointed  by  the  States,  but  thev  shall  be 
considered,  for  the  purposes  of  the  election  of  President  and  Vice  President,  to 
be  electors  appointed  by  a  State;  and  they  shall  meet  in  the  District  and  perform 
such  duties  as  provided  by  the  twelfth  article  of  amendment. 

Section  2.  The  Congress  shall  have  power  to  enforce  this  article  bv 
appropriate  legislation. 


Amendment  XXTV 

Section  I.  The  right  of  citizens  of  the  United  States  to  vote  in  anv  primary 
or  other  election  for  President  or  Vice  President,  for  electors  for  President  or 
Vice  President,  or  for  Senator  or  Representative  in  Congress,  shall  not  be  denied 
or  abridged  by  the  United  States  or  any  State  by  reason  of  failure  to  pay  any  poll 
tax  or  other  tax. 

Section  2.  The  Congress  shall  have  the  power  to  enforce  this  article  bv 
appropriate  legislation. 
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Amendment  XXV 

Section  I.  In  case  of  the  removal  of  the  President  from  office  or  of  his  death 
or  resignation,  the  Vice  President  shall  become  President. 

Section  2.  Whenever  there  is  a  vacancy  in  the  office  of  the  Vice  President, 
the  President  shall  nominate  a  Vice  President  who  shall  take  office  upon 
confirmation  by  a  majority  vote  of  both  Houses  of  Congress. 

Section  3.  Whenever  the  President  transmits  to  the  President  pro  tempore 
of  the  Senate  and  the  Speaker  of  the  House  of  Representatives  his  written 
declaration  that  he  is  unable  to  discharge  the  powers  and  duties  of  his  office,  and 
until  he  transmits  to  them  a  written  declaration  to  the  contrary-,  such  powers  and 
duties  shall  be  discharged  by  the  Vice  President  as  Acting  President. 

Section  4.  Whenever  the  Vice  President  and  a  majority  of  either  the 
principal  officers  of  the  executive  departments  or  of  such  other  body  as  Congress 
may  by  law  provide,  transmit  to  the  President  pro  tempore  of  the  Senate  and 
the  Speaker  of  the  House  of  Representatives  their  written  declaration  that 
the  President  is  unable  to  discharge  the  powers  and  duties  of  his  office,  the  Vice 
President  shall  immediately  assume  the  powers  and  duties  of  the  office  as 
Acting  President. 

Thereafter,  when  the  President  transmits  to  the  President  pro  tempore  of  the 
Senate  and  the  Speaker  of  the  House  of  Representatives  his  written  declaration 
that  no  inability  exists,  he  shall  resume  the  powers  and  duties  of  his  office  unless 
the  Vice  President  and  a  majority  of  either  the  principal  officers  of  the  executive 
department  or  of  such  other  body  as  Congress  may  by  law  provide,  transmit  within 
four  days  to  the  President  pro  tempore  of  the  Senate  and  the  Speaker  of  the  House 
of  Representatives  their  written  declaration  that  the  President  is  unable  to 
discharge  the  powers  and  duties  of  his  office.  Thereupon  Congress  shall  decide 
the  issue,  assembling  within  forty-eight  hours  for  that  purpose  if  not  in  session.  If 
the  Congress,  within  twenty-one  days  after  receipt  of  the  latter  written  declaration, 
or,  if  Congress  is  not  in  session,  within  twenty-one  days  after  Congress  is  required 
to  assemble,  determines  by  two-thirds  vote  of  both  Houses  that  the  President  is 
unable  to  discharge  the  powers  and  duties  of  his  office,  the  Vice  President  shall 
continue  to  discharge  the  same  as  Acting  President;  otherwise,  the  President 
shall  resume  the  powers  and  duties  of  his  office. 


Amendment  XXVI 

Section  1.  The  right  of  citizens  of  the  United  States,  who  are  eighteen  years 
of  age  or  older,  to  vote  shall  not  be  denied,  or  abridged  by  the  United  States  or  by 
any  State  on  account  of  age. 
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The  Constitution  of  the  United  States  Amendment  XXVII 

Section  2.  The   Congress   shall   have   power  to   enforce  this  article   by 
appropriate  legislation. 


Amendment  XXVII 

No  law,  varying  the  compensation  for  the  services  of  the  Senators  and 
Representatives,  shall  take  effect,  until  an  election  of  Representatives  shall  have 
intervened. 


"[This  amendment,  first  proposed  in  1789,  had  been  ratified  by  39  states  by  May  1992. 
Although  there  is  a  controversy  over  its  validity,  the  Archivist  of  the  United  States  certified  it  on 
May  19.  1992.  -  Ed.] 
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117.  Evidence;  Depositions 

119.  Evidence;  Witnesses 

121.  Juries;  Trial  by  Jurv 

123.  Fees  and  Costs 

125.  Pending  Actions  and  Judgments 

131.  Rules  of  Courts 

133.  Review  —  Miscellaneous  Provisions 

Part  VI.     Particular  Proceedings 

Chapter 

151.  Declarator}' Judgments 

155.  Injunctions;  Three-Judge  Courts 

159.  Interpleader 

161.  United  States  as  Partv  Generallv 


Part  I.     Organization  of  Courts 
Chapter  1.     Supreme  Court 

$1.     Number  of  justices;  quorum 

The  Supreme  Court  of  the  United  States  shall  consist  of  a  Chief  Justice  of 
the  United  States  and  eight  associate  justices,  any  six  of  whom  shall  constitute  a 
quorum. 

^2.     Terms  of  court 

The  Supreme  Court  shall  hold  at  the  seat  of  government  a  term  of  court 
commencing  on  the  first  Mondav  in  October  of  each  year  and  may  hold  such 
adjourned  or  special  terms  as  may  be  necessary. 


S3.     Vacancy  in  office  of  Chief  Justice;  disability 

Whenever  the  Chief  Justice  is  unable  to  perform  the  duties  of  his  office  or 
the  office  is  vacant,  his  powers  and  duties  shall  devolve  upon  the  associate  justice 
next  in  precedence  who  is  able  to  act,  until  such  disability  is  removed  or  another 
Chief  Justice  is  appointed  and  duly  qualified. 


J4.     Precedence  of  associate  justices 

Associate  justices  shall  have  precedence  according  to  the  seniority  of  their 
commissions.  Justices  whose  commissions  bear  the  same  date  shall  have 
precedence  according  to  seniority  in  age. 
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§5.     Salaries  of  justices 

The  Chief  Justice  and  each  associate  justice  shall  each  receive  a  salary 
at  annual  rates  determined  under  section  225  of  the  Federal  Salary  Act  of  1967 
(2  U.S.C.  351-361),  as  adjusted  by  section  461  of  this  title. 


Chapter  3.     Court  of  Appeals 

$41.     Number  and  composition  of  circuits 

The  thirteen  judicial  circuits  of  the  United  States  are  constituted  as  follows: 

Circuits  Composition 

District  of  Columbia       District  of  Columbia. 
First  Maine,  Massachusetts,  New  Hampshire,  Puerto  Rico, 

Rhode  Island. 
Second  Connecticut,  New  York,  Vermont. 

Third  Delaware,  New  Jersey,  Pennsylvania,  Virgin  Islands. 

Fourth  Maryland,  North  Carolina,  South  Carolina,  Virginia, 

West  Virginia. 
Fifth  District  of  the  Canal  Zone,  Louisiana,  Mississippi,  Texas. 

Sixth  Kentucky,  Michigan,  Ohio,  Tennessee. 

Seventh  Illinois,  Indiana,  Wisconsin. 

Eighth  Arkansas,  Iowa,  Minnesota,  Missouri,  Nebraska, 

North  Dakota,  South  Dakota. 
Ninth  Alaska,  Arizona,  California,  Idaho,  Montana,  Nevada, 

Oregon,  Washington,  Guam,  Hawaii. 
Tenth  Colorado,  Kansas,  New  Mexico,  Oklahoma,  Utah, 

Wyoming. 
Eleventh  Alabama,  Florida,  Georgia. 

Federal  All  Federal  judicial  districts. 

$43.     Creation  and  composition  of  courts 

(a)  There  shall  be  in  each  circuit  a  court  of  appeals,  which  shall  be  a  court 
of  record,  known  as  the  United  States  Court  of  Appeals  for  the  circuit. 

(b)  Each  court  of  appeals  shall  consist  of  the  circuit  judges  of  the  circuit  in 
regular  active  service.  The  circuit  justice  and  justices  or  judges  designated  or 
assigned  shall  also  be  competent  to  sit  as  judges  of  the  court. 

$44.     Appointment,  tenure,  residence  .and  salary  of  circuit  judges 

(a)  The  President  shall  appoint,  by  and  with  the  advice  and  consent  of  the 
Senate,  circuit  judges  for  the  several  circuits  as  follows: 
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Circuits 

Number  of  Judges 

District  of  Columbia 

12 

First 

6 

Second 

13 

Third 

14 

Fourth 

15 

Fifth 

17 

Sixth 

16 

Seventh 

11 

Eighth 

11 

Ninth 

28 

Tenth 

12 

Eleventh 

12 

Federal 

12 

(b)  Circuit  judges  shall  hold  office  during  good  behavior. 

(c)  Except  in  the  District  of  Columbia,  each  circuit  judge  shall  be  a  resident 
of  the  circuit  for  which  appointed  at  the  time  of  his  appointment  and  thereafter 
while  in  active  service.  While  in  active  service,  each  circuit  judge  of  the  Federal 
judicial  circuit  appointed  after  the  effective  date  of  the  Federal  Courts  Improve- 
ment Act  of  1982,  and  the  chief  judge  of  the  Federal  Judicial  Circuit,  whenever 
appointed,  shall  reside  within  fifty  miles  of  the  District  of  Columbia.  In  each 
circuit  (other  than  the  Federal  Judicial  Circuit)  there  shall  be  at  least  one  circuit 
judge  in  regular  active  service  appointed  from  the  residents  of  each  state  in  that 
circuit. 

(d)  Each  circuit  judge  shall  receive  a  salarv  at  an  annual  rate  determined 
under  section  225  of  the  Federal  Salary  Act  of  196"  (2  U.S.C.  351-361),  as 
adjusted  by  section  461  of  this  title. 

§45.     Chief  judges;  precedence  of  judges 

(a)(1)  The  chief  judge  of  the  circuit  shall  be  the  circuit  judge  in  regular 
active  service  who  is  senior  in  commission  of  tiiose  judges  who  — 

(A)  are  sixty-four  years  of  age  or  under; 

(B)  have  served  for  one  year  or  more  as  a  circuit  judge;  and 

(C)  have  not  served  previously  as  chief  judge. 

(2)(A)  In  any  case  in  which  no  circuit  judge  meets  the  qualifications 
of  paragraph  ( 1 ),  the  youngest  circuit  judge  in  regular  active  service  who  is 
sixty-five  years  of  age  or  over  and  who  has  served  as  circuit  judge  for  one  year 
or  more  shall  act  as  the  chief  judge. 

(B)  In  any  case  under  subparagraph  (A)  in  which  there  is  no  circuit 
judge  in  regular  active  service  who  has  served  as  a  circuit  judge  for  one  year 
or  more,   the  circuit   judge   in   regular  active  service  who   is  senior  in 
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commission  and  who  has  not  served  previously  as  chief  judge  shall  act  as  the 

chief  judge. 

(3)(A)  Except  as  provided  in  subparagraph  (C),  the  chief  judge  of  the 
circuit  appointed  under  paragraph  (1)  shall  serve  for  a  term  of  seven  years  and 
shall  serve  after  expiration  of  such  term  until  another  judge  is  eligible  under 
paragraph  (1)  to  serve  as  chief  judge  of  the  circuit. 

(B)  Except  as  provided  in  subparagraph  (C),  a  circuit  judge  acting  as 
chief  judge  under  subparagraph  (A)  or  (B)  of  paragraph  (2)  shall  serve  until  a 
judge  has  been  appointed  who  meets  the  qualifications  under  paragraph  (1). 

(C)  No  circuit  judge  may  serve  or  act  as  chief  judge  of  the  circuit  after 
attaining  the  age  of  seventy  years  unless  no  other  circuit  judge  is  qualified  to 
serve  as  chief  judge  of  the  circuit  under  paragraph  (1)  or  is  qualified  to  act 
as  chief  judge  under  paragraph  (2). 

(b)  The  chief  judge  shall  have  precedence  and  preside  at  any  session  of  the 
court  which  he  attends.  Other  circuit  judges  of  the  court  in  regular  active  service 
shall  have  precedence  and  preside  according  to  the  seniority  of  their  commissions. 
Judges  whose  commissions  bear  the  same  date  shall  have  precedence  according 
to  seniority  in  age.  The  circuit  justice,  however,  shall  have  precedence  over  all 
the  circuit  judges  and  shall  preside  at  any  session  which  he  attends. 

(c)  If  the  chief  judge  desires  to  be  relieved  of  his  duties  as  chief  judge  while 
retaining  his  active  status  as  circuit  judge,  he  may  so  certify  to  the  Chief  Justice 
of  the  United  States,  and  thereafter  the  chief  judge  of  the  circuit  shall  be  such 
other  circuit  judge  who  is  qualified  to  serve  or  act  as  chief  judge  under 
subsection  (a). 

(d)  If  a  chief  judge  is  temporarily  unable  to  perform  his  duties  as  such,  they 
shall  be  performed  by  the  circuit  judge  in  active  service,  present  in  the  circuit 
and  able  and  qualified  to  act,  who  is  next  in  precedence. 

§46.     Assignment  of  judges;  panels;  hearings;  quorum 

(a)  Circuit  judges  shall  sit  on  the  court  and  its  panels  in  such  order  and  at 
such  times  as  the  court  directs. 

(b)  In  each  circuit  the  court  may  authorize  the  hearing  and  determination 
of  cases  and  controversies  by  separate  panels,  each  consisting  of  three  judges  at 
least  a  majority  of  whom  shall  be  judges  of  that  court,  unless  such  judges  cannot 
sit  because  recused  or  disqualified,  or  unless  the  chief  judge  of  that  court  certifies 
that  there  is  an  emergencv  including,  but  not  limited  to,  the  unavailability  of  a 
judge  of  the  court  because  of  illness.  Such  panels  shall  sit  at  the  times  and  places 
and  hear  the  cases  and  controversies  assigned  as  the  court  directs.  The  United 
States  Court  of  Appeals  for  the  Federal  Circuit  shall  determine  by  rule  a  procedure 
for  the  rotation  of  judges  from  panel  to  panel  to  ensure  that  all  of  the  judges  sit  on  a 
representative  cross  section  of  the  cases  heard  and,  notwithstanding  the  first 
sentence  of  this  subsection,  may  determine  by  rule  the  number  of  judges,  not  less 
than  three,  who  constitute  a  panel. 
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(c)  Cases  and  controversies  shall  be  heard  and  determined  bv  a  court  or 
panel  of  not  more  than  three  judges  (except  that  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit  may  sit  in  panels  of  more  than  three  judges  if  its 
rules  so  provide),  unless  a  hearing  or  rehearing  before  the  court  in  banc  is 
ordered  bv  a  majority  of  the  circuit  judges  of  the  circuit  who  are  in  regular  active 
service.  A  court  in  banc  shall  consist  of  all  circuit  judges  in  regular  active  service, 
or  such  number  of  judges  as  mav  be  prescribed  in  accordance  with  section  6  of 
Public  Law  95-486  (92  Stat.  1633 1,  except  that  any  senior  circuit  judge  of  the 
circuit  shall  be  eligible  ( 1 )  to  participate,  at  his  election  and  upon  designation 
and  assignment  pursuant  to  section  294(ci  of  this  title  and  the  rules  of  the  circuit, 
as  a  member  of  an  in  banc  court  reviewing  a  decision  of  a  panel  of  which  such 
judge  was  a  member,  or  (2)  to  continue  to  participate  in  the  decision  of  a  case  or 
controversy  that  was  heard  or  reheard  by  the  court  in  banc  at  a  time  when  such 
judge  was  in  regular  active  sen  ice. 

(d)  A  majority  of  the  number  of  judges  authorized  to  constitute  a  court  or 
panel  thereof,  as  provided  in  paragraph  (c),  shall  constitute  a  quorum. 

$47.     Disqualification  of  trial  judge  to  hear  appeal 

No  judge  shall  hear  or  determine  an  appeal  from  the  decision  of  a  case  or 
issue  tried  bv  him. 


$48.     Terms  of  court 

(a)  The  courts  of  appeals  shall  hold  regular  sessions  at  the  places  listed 
below,  and  at  such  other  places  within  the  respective  circuit  as  each  court  may 
designate  bv  rule. 


Circuits 

District  of  Columbia 

First 

Second 

Third 

Fourth 

Fifth 

Sixth 

Seventh 

Eighth 

Ninth 

Tenth 

Eleventh 

Federal 


Places 
Washington 
Boston 
New  York 
Philadelphia 
Richmond,  Asheville 
New  Orleans,  Fort  Worth,  Jackson 
Cincinnati 
Chicago 

St.  Louis,  Kansas  City,  Omaha,  St.  Paul 
San  Francisco,  Los  Angeles,  Portland,  Seattle 
Denver.  Wichita,  Oklahoma  City 
Atlanta,  Jacksonville,  Montgomery 
District  of  Columbia,  and  in  any  other 

place  listed  above  as  the  court  by  rule  direct 
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(b)  Each  court  of  appeals  may  hold  special  sessions  at  any  place  within  its 
circuit  as  the  nature  of  the  business  may  require,  and  upon  such  notice  as  the 
court  orders.  The  court  may  transact  any  business  at  a  special  session  which  it 
might  transact  at  a  regular  session. 

(c)  Any  court  of  appeals  may  pretermit,  with  the  consent  of  the  Judicial 
Conference  of  the  United  States,  any  regular  session  of  court  at  any  place  for 
insufficient  business  or  other  good  cause. 

(d)  The  times  and  places  of  the  sessions  of  the  Court  of  Appeals  for  the 
Federal  Circuit  shall  be  prescribed  with  a  view  to  securing  reasonable  opportunity 
to  citizens  to  appear  before  the  court  with  as  little  inconvenience  and  expense  to 
citizens  as  is  practicable. 

(e)  Each  court  of  appeals  may  hold  special  sessions  at  any  place  within  the 
United  States  outside  the  circuit  as  the  nature  of  the  business  may  require  and  upon 
such  notice  as  the  court  orders,  upon  a  finding  by  either  the  chief  judge  of  the  court 
of  appeals  (or,  if  the  chief  judge  is  unavailable,  the  most  senior  available  active 
judge  of  the  court  of  appeals)  or  the  judicial  council  of  the  circuit  that,  because  of 
emergency  conditions,  no  location  within  the  circuit  is  reasonably  available  where 
such  special  sessions  could  be  held.  The  court  may  transact  any  business  at  a  special 
session  outside  the  circuit  which  it  might  transact  at  a  regular  session. 

(f)  If  a  court  of  appeals  issues  an  order  exercising  its  authority  under 
subsection  (e),  the  court  — 

(1)  through  the  Administrative  Office  of  the  United  States  Courts,  shall  — 

(A)  send  notice  of  such  order,  including  the  reasons  for  the  issuance  of 
such  order,  to  the  Committee  on  the  Judiciary  of  the  Senate  and  the 
Committee  on  the  Judiciary  of  the  House  of  Representatives;  and 

(B)  not  later  than  180  days  after  the  expiration  of  such  court  order 
submit  a  brief  report  to  the  Committee  on  the  Judiciary  of  the  Senate  and 
the  Committee  on  the  Judiciary  of  the  House  of  Representatives  describing 
the  impact  of  such  order,  including  — 

(i)  the  reasons  for  the  issuance  of  such  order; 

(ii)  the  duration  of  such  order; 

(iii)  the  impact  of  such  order  on  litigants;  and 

(iv)  the  costs  to  the  judiciary  resulting  from  such  order;  and 

(2)  shall  provide  reasonable  notice  to  the  United  States  Marshals  Service 
before  the  commencement  of  any  special  session  held  pursuant  to  such  order. 


Chapter  5.     District  Courts 

Jl  32.     Creation  and  composition  of  district  courts 

(a)  There  shall  be  in  each  judicial  district  a  district  court  which  shall  be  a 
court  of  record  known  as  the  United  States  District  Court  for  the  district. 

(b)  Each  district  court  shall  consist  of  the  district  judge  or  judges  for  the 
district  in  regular  active  service.  Justices  or  judges  designated  or  assigned  shall  be 
competent  to  sit  as  judges  of  the  court. 
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(c)  Except  as  otherwise  provided  by  law,  or  rule  or  order  of  court,  the  judicial 
power  of  a  district  court  with  respect  to  any  action,  suit  or  proceeding  may  be 
exercised  by  a  single  judge,  who  may  preside  alone  and  hold  a  regular  or  special 
session  of  court  at  the  same  time  other  sessions  are  held  by  other  judges. 

SI 33.     Appointment  and  number  of  district  judges 

(a)  The  President  shall  appoint,  by  and  with  the  advice  and  consent  of  the 
Senate,  district  judges  for  the  several  judicial  districts,  as  follows: 

Districts  Judges 

Alabama: 

Northern 

Middle  3 

Southern  3 

Alaska  3 

Arizona  12 

Arkansas: 

Eastern  5 

Western  3 

California: 

Northern  14 

Eastern  6 

Central  27 

Southern  8 

Colorado 

Connecticut  8 

Delaware  4 

District  of  Columbia  1 5 

Florida: 

Northern  4 

Middle  15 

Southern  17 

Georgia: 

Northern  1 1 

Middle  4 

Southern  3 

Hawaii  3 

Idaho  2 

Illinois: 

Northern  22 

Central  4 

Southern  4 
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Districts  Judges 
Indiana: 

Northern  5 

Southern  5 
Iowa: 

Northern  2 

Southern  3 

Kansas  5 
Kentucky: 

Eastern  5 

Western  4 

Eastern  and  Western  1 
Louisiana: 

Eastern  1 2 

Middle  3 

Western  7 

Maine  3 

Maryland  10 

Massachusetts  13 
Michigan: 

Eastern  1 5 

W  tstern  4 

Minnesota  7 
Mississippi: 

Northern  3 

Southern  6 
Missouri: 

Eastern  6 

Western  5 

Eastern  and  Western  2 

Montana  3 

Nebraska  3 

Nevada  7 

New  Hampshire  3 

New  Jersey  17 

New  Mexico  6 
New  York: 

Northern  5 

Southern  28 

Eastern  1 5 

Western  4 
North  Carolina: 

Eastern  4 

Middle  4 

Western  3 
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Districts 

judges 

North  Dakota 

2 

Ohio: 

Northern 

11 

Southern 

8 

Oklahoma: 

Northern 

3 

Eastern 

1 

Western 

6 

Northern,  Eastern,  and  Western 

1 

Oregon 

6 

Pennsylvania: 

Eastern 

22 

Middle 

6 

Western 

10 

Puerto  Rico 

7 

Rhode  Island 

3 

South  Carolina 

10 

South  Dakota 

3 

Tennessee: 

Eastern 

5 

Middle 

4 

Western 

5 

Texas: 

Northern 

12 

Southern 

19 

Eastern 

7 

Western 

11 

Utah 

5 

Vermont 

2 

Virginia: 

Eastern 

11 

Western 

4 

Washington: 

Eastern 

4 

Western 

7 

West  Virginia: 

Northern 

3 

Southern 

5 

Wisconsin: 

Eastern 

5 

Western 

2 

Wyoming 

3 

298 


Selected  Provisions  from  Title  28  Section  136 

(b)(1)  In  any  case  in  which  a  judge  of  the  United  States  (other  than  a  senior 
judge)  assumes  the  duties  of  a  full-time  office  of  Federal  judicial  administration, 
the  President  shall  appoint,  by  and  with  the  advice  and  consent  of  the  Senate,  an 
additional  judge  for  the  court  on  which  such  judge  serves.  If  the  judge  who 
assumes  the  duties  of  such  full-time  office  leaves  that  office  and  resumes  the 
duties  as  an  active  judge  of  the  court,  then  the  President  shall  not  appoint  a  judge 
to  fill  the  first  vacancy  which  occurs  thereafter  in  that  court. 

(2)  For  purposes  of  paragraph  (1),  the  term  "office  of  Federal  judicial 
administration"  means  a  position  as  Director  of  the  Federal  Judicial  Center, 
Director  of  the  Administrative  Office  of  the  United  States  Courts,  or 
administrative  assistant  to  the  Chief  Justice. 

Jl  36.     Chief  judges;  precedence  of  district  judges 

(a)(1)  In  any  district  having  more  than  one  district  judge,  the  chief  judge  of 
the  district  shall  be  the  district  judge  in  regular  active  service  who  is  senior  in 
commission  of  those  judges  who  — 

(A)  are  sixty-four  years  of  age  or  under; 

(B)  have  served  for  one  year  or  more  as  a  district  judge;  and 

(C)  have  not  served  previouslv  as  chief  judge. 

(2)(A)  In  any  case  in  which  no  district  judge  meets  the  qualifications 
of  paragraph  (1),  the  youngest  district  judge  in  regular  active  service  who  is 
sixty-five  years  of  age  or  over  and  who  has  served  as  district  judge  for  one  year 
or  more  shall  act  as  the  chief  judge. 

(B)  In  any  case  under  subparagraph  (A)  in  which  there  is  no  district 
judge  in  regular  active  service  who  has  served  as  a  district  judge  for  one  vear 
or  more,  the  district  judge  in  regular  active  service  who  is  senior  in 
commission  and  who  has  not  served  previously  as  chief  judge  shall  act  as 
the  chief  judge. 

(3)(A)  Except  as  provided  in  subparagraph  (C),  the  chief  judge  of  the 
district  appointed  under  paragraph  (1)  shall  serve  for  a  term  of  seven  years  and 
shall  serve  after  expiration  of  such  term  until  another  judge  is  eligible  under 
paragraph  ( 1 )  to  serve  as  chief  judge  of  the  district. 

(B)  Except  as  provided  in  subparagraph  (C),  a  district  judge  acting  as 
chief  judge  under  subparagraph  (A)  or  (B)  of  paragraph  (2)  shall  serve 
until  a  judge  has  been  appointed  who  meets  the  qualifications  under 
paragraph  (1). 

(C)  No  district  judge  may  serve  or  act  as  chief  judge  of  the  district  after 
attaining  the  age  of  seventy  years  unless  no  other  district  judge  is  qualified  to 
serve  as  chief  judge  of  the  district  under  paragraph  ( 1 )  or  is  qualified  to  act 
as  chief  judge  under  paragraph  (2). 

(b)  The  chief  judge  shall  have  precedence  and  preside  at  any  session  which 
he  attends. 
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Other  district  judges  shall  have  precedence  and  preside  according  to  the 
seniority  of  their  commissions.  Judges  whose  commissions  bear  the  same  date 
shall  have  precedence  according  to  seniority  in  age. 

(c)  A  judge  whose  commission  extends  over  more  than  one  district  shall  be 
junior  to  all  district  judges  except  in  the  district  in  which  he  resided  at  the  time 
he  entered  upon  the  duties  of  his  office. 

(d)  If  the  chief  judge  desires  to  be  relieved  of  his  duties  as  chief  judge  while 
retaining  his  active  status  as  district  judge,  he  may  so  certify  to  the  Chief  Justice  of 
the  United  States,  and  thereafter  the  chief  judge  of  the  district  shall  be  such  other 
district  judge  who  is  qualified  to  serve  or  act  as  chief  judge  under  subsection  (a). 

(e)  If  a  chief  judge  is  temporarilv  unable  to  perform  his  duties  as  such,  they 
shall  be  performed  bv  the  district  judge  in  active  service,  present  in  the  district 
and  able  and  qualified  to  act,  who  is  next  in  precedence. 

§  1 37.     Division  of  business  among  district  judges 

The  business  of  a  court  having  more  than  one  judge  shall  be  divided  among 
the  judges  as  provided  by  the  rules  and  orders  of  the  court. 

The  chief  judge  of  the  district  court  shall  be  responsible  for  the  observance 
of  such  rules  and  orders,  and  shall  divide  the  business  and  assign  the  cases  so  far 
as  such  rules  and  orders  do  not  otherwise  prescribe. 

If  the  district  judges  in  anv  district  are  unable  to  agree  upon  the  adoption  of 
rules  or  orders  for  that  purpose  the  judicial  of  the  circuit  shall  make. 

S 141 .     Special  sessions;  places;  notice 

(a)(  1 )  Special  sessions  of  the  district  court  may  be  held  at  such  places  in  the 
district  as  the  nature  of  the  business  may  require,  and  upon  such  notice  as  the 
court  orders. 

(2)  Any  business  may  be  transacted  at  a  special  session  which  might  be 
transacted  at  a  regular  session. 

(b)(  1 )  Special  sessions  of  the  district  court  may  be  held  at  such  places  within 
the  United  States  outside  the  district  as  the  nature  of  the  business  may  require 
and  upon  such  notice  as  the  court  orders,  upon  a  finding  bv  either  the  chief 
judge  of  the  district  court  (or,  if  the  chief  judge  is  unavailable,  the  most  senior 
available  active  judge  of  the  district  court)  or  the  judicial  council  of  the  circuit 
that,  because  of  emergencv  conditions,  no  location  within  the  district  is 
reasonably  available  where  such  special  sessions  could  be  held. 

_  Pursuant  to  this  subsection,  anv  business  which  mav  be  transacted  at  a 
regular  session  of  a  district  court  may  be  transacted  at  a  special  session  con- 
ducted outside  the  district,  except  that  a  criminal  trial  mav  not  be  conducted  at 
a  special  session  outside  the  State  in  which  the  crime  has  been  committed 
unless  the  defendant  consents  to  such  a  criminal  trial. 
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(3)  Notwithstanding  any  other  provision  of  law,  in  any  case  in  which 
special  sessions  are  conducted  pursuant  to  this  section,  the  district  court  may 
summon  jurors   — 

(A)  in  civil  proceedings,  from  any  part  of  the  district  in  which  the  court 
ordinarily  conducts  business  or  the  district  in  which  it  is  holding  a  special 
session;  and 

(B)  in  criminal  trials,  from  any  part  of  the  district  in  which  the  crime 
has  been  committed  and,  if  the  defendant  so  consents,  from  any  district  in 
which  the  court  is  conducting  business  pursuant  to  this  section. 

(4)  If  a  district  court  issues  an  order  exercising  its  authority  under 
paragraph  (1),  the  court  — 

(A)  through  the  Administrative  Office  of  the  United  States  Courts, 
shall   - 

(i)  send  notice  of  such  order,  including  the  reasons  for  the  issuance 
of  such  order,  to  the  Committee  on  the  Judiciary  of  the  Senate  and  the 
Committee  on  the  Judiciary  of  the  House  of  Representatives;  and 

(ii)  not  later  than  180  days  after  the  expiration  of  such  court  order 
submit  a  brief  report  to  the  Committee  on  the  Judiciary  of  the  Senate  and 
the  Committee  on  the  Judiciary  of  the  House  of  Representatives 
describing  the  impact  of  such  order,  including  — 

(I)  the  reasons  for  the  issuance  of  such  order; 

(II)  the  duration  of  such  order; 

(III)  the  impact  of  such  order  on  litigants;  and 

(IV)  the  costs  to  the  judiciary  resulting  from  such  order;  and 
(B)  shall  provide  reasonable  notice  to  the  United  States  Marshals  Service 

before  the  commencement  of  any  special  session  held  pursuant  to  such  order. 
(5)  If  a  district  court  issues  an  order  exercising  its  authority  under  para- 
graph (1),  the  court  shall  direct  the  United  States  marshal  of  the  district  where 
the  court  is  meeting  to  furnish  transportation  and  subsistence  to  the  same 
extent  as  that  provided  in  sections  4282  and  4285  of  title  18. 

§143.     Vacant  judgeship  as  affecting  proceedings 

When  the  office  of  a  district  judge  becomes  vacant,  all  pending  process, 
pleadings  and  proceedings  shall,  when  necessary,  be  continued  by  the  clerk  until 
a  judge  is  appointed  or  designated  to  hold  such  court. 

§144.     Bias  or  prejudice  of  judge 

Whenever  a  party  to  any  proceeding  in  a  district  court  makes  and  files  a 
timely  and  sufficient  affidavit  that  the  judge  before  whom  the  matter  is  pending 
has  a  personal  bias  or  prejudice  either  against  him  or  in  favor  of  any  adverse 
party,  such  judge  shall  proceed  no  further  therein,  but  another  judge  shall  be 
assigned  to  hear  such  proceeding. 
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The  affidavit  shall  state  the  facts  and  the  reasons  for  the  belief  that  bias  or 
prejudice  exists,  and  shall  be  filed  not  less  than  ten  days  before  the  beginning  of 
the  term  at  which  the  proceeding  is  to  be  heard,  or  good  cause  shall  be  shown  for 
failure  to  fde  it  within  such  time.  A  party  may  fde  only  one  such  affidavit  in  any 
case.  It  shall  be  accompanied  by  a  certificate  of  counsel  of  record  stating  that  it  is 
made  in  good  faith. 


Chapter  15.     Conferences  and  Councils  of  Judges 

§331.     Judicial  conference  of  the  united  states 

The  Chief  Justice  of  the  United  States  shall  summon  annually  the  chief 
judge  of  each  judicial  circuit,  the  chief  judge  of  the  Court  of  International  Trade, 
and  a  district  judge  from  each  judicial  circuit  to  a  conference  at  such  time  and 
place  in  the  United  States  as  he  may  designate.  He  shall  preside  at  such  conference 
which  shall  be  known  as  the  Judicial  Conference  of  the  United  States.  Special 
sessions  of  the  conference  may  be  called  by  the  Chief  Justice  at  such  times  and 
places  as  he  may  designate. 

The  district  judge  to  be  summoned  from  each  judicial  circuit  shall  be  chosen 
by  the  circuit  and  district  judges  of  the  circuit  and  shall  serve  as  a  member  of  the 
Judicial  Conference  of  the  United  States  for  a  term  of  not  less  than  3  successive 
years  not  for  more  than  five  successive  years,  as  established  by  majority  vote  of  all 
circuit  and  district  judges  of  the  circuit.  A  district  judge  serving  as  a  member  of  the 
Judicial  Conference  may  be  either  a  judge  in  regular  active  service  or  a  judge 
retired  from  regular  active  service  under  section  371(b)  of  this  title. 

If  the  chief  judge  of  any  circuit,  the  chief  judge  of  the  Court  of  International 
Trade,  or  the  district  judge  chosen  by  the  judges  of  the  circuit  is  unable  to  attend, 
the  Chief  Justice  may  summon  any  other  circuit  or  district  judge  from  such 
circuit  or  any  other  judge  of  the  Court  of  International  Trade,  as  the  case  may  be. 
Every  judge  summoned  shall  attend  and,  unless  excused  by  the  Chief  Justice, 
shall  remain  throughout  the  sessions  of  the  conference  and  advise  as  to  the  needs 
of  his  circuit  or  court  and  as  to  any  matters  in  respect  of  which  the  administration 
of  justice  in  the  courts  of  the  United  States  may  be  improved. 

The  Conference  shall  make  a  comprehensive  survey  of  the  condition  of 
business  in  the  courts  of  the  United  States  and  prepare  plans  for  assignment  of 
judges  to  or  from  circuits  or  districts  where  necessary.  It  shall  also  submit  sugg- 
estions and  recommendations  to  the  various  courts  to  promote  uniformity  of 
management  procedures  and  the  expeditious  conduct  of  court  business.  The 
Conference  is  authorized  to  exercise  the  authority  provided  in  chapter  16  of  this  title 
as  the  Conference,  or  through  a  standing  committee.  If  the  Conference  elects  to 
establish  a  standing  committee,  it  shall  be  appointed  bv  the  Chief  Justice  and  all 
petitions  for  review  shall  be  reviewed  by  that  committee.  The  Conference  or  the 
standing  committee  may  hold  hearings,  take  sworn  testimony,  issue  subpoenas 
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and  subpoenas  duces  tecum,  and  make  necessary  and  appropriate  orders  in  the 
exercise  of  its  authority.  Subpoenas  and  subpoenas  duces  tecum  shall  be  issued 
by  the  clerk  of  the  Supreme  Court  or  by  the  clerk  of  any  court  of  appeals,  at  the 
direction  of  the  Chief  Justice  or  his  designee  and  under  the  seal  of  the  court, 
and  shall  be  served  in  the  manner  provided  in  rule  45(c)  of  the  Federal  Rules  of 
Civil  Procedure  for  subpoenas  and  subpoenas  duces  tecum  issued  on  behalf  of 
the  United  States  or  an  officer  or  any  agency  thereof.  The  Conference  may  also 
prescribe  and  modifv  rules  for  the  exercise  of  the  authority  provided  in  chapter  16 
of  this  title.  All  judicial  officers  and  employees  of  the  United  States  shall  promptly 
carry  into  effect  all  orders  of  the  Judicial  Conference  or  the  standing  committee 
established  pursuant  to  this  section. 

The  Conference  shall  also  carry  on  a  continuous  study  of  the  operation  and 
effect  of  the  general  rules  of  practice  and  procedure  now  or  hereafter  in  use  as 
prescribed  by  the  Supreme  Court  for  the  other  courts  of  the  United  States 
pursuant  to  law.  Such  changes  in  and  addition  to  those  rules  as  the  Conference 
may  deem  desirable  to  promote  simplicity  in  procedure,  fairness  in  administra- 
tion, the  just  determination  of  litigation,  and  the  elimination  of  unjustifiable 
expense  and  delav  shall  be  recommended  bv  the  Conference  from  time  to  time  to 
the  Supreme  Court  for  its  consideration  and  adoption,  modification  or  rejection, 
in  accordance  with  law. 

The  Judicial  Conference  shall  review  rules  prescribed  under  section  2071  of 
this  title  bv  the  courts,  other  than  the  Supreme  Court  and  the  district  courts,  for 
consistency  with  Federal  law.  The  Judicial  Conference  mav  modifv  or  abrogate 
any  such  rule  so  reviewed  found  inconsistent  in  the  course  of  such  a  review. 

The  Attorney  General  shall,  upon  request  of  the  Chief  Justice,  report  to 
such  conference  on  matters  relating  to  the  business  of  the  several  courts  of  the 
United  States,  with  particular  reference  to  cases  to  which  the  United  States  is  a  party. 

The  Chief  Justice  shall  submit  to  Congress  an  annual  report  of  the 
proceedings  of  the  Judicial  Conference  and  its  recommendations  for  legislation. 


Chapter  16.     Complaints  Against  Judges  and  Judicial  Discipline 

§351.     Complaints;  judge  defined 

(a)  Filing  of  complaint  bv  am  person.  Any  person  alleging  that  a  judge  has 
engaged  in  conduct  prejudicial  to  the  effective  and  expeditious  administration  of 
the  business  of  the  courts,  or  alleging  that  such  judge  is  unable  to  discharge  all 
the  duties  of  office  bv  reason  of  mental  or  physical  disability,  mav  file  with  the 
clerk  of  the  court  of  appeals  for  the  circuit  a  written  complaint  containing  a  brief 
statement  of  the  facts  constituting  such  conduct. 

(b)  Identifying  complaint  by  chief  judge.  In  the  interests  of  the  effective  and 
expeditious  administration  of  the  business  of  the  courts  and  on  the  basis  of 
information  available  to  the  chief  judge  of  the  circuit,  the  chief  judge  mav. 
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by  written  order  stating  reasons  therefor,  identify  a  complaint  for  purposes  of  this 
chapter  and  thereby  dispense  with  filing  of  a  written  complaint. 

(c)  Transmittal  of  complaint.  Upon  receipt  of  a  complaint  filed  under 
subsection  (a),  the  clerk  shall  promptly  transmit  the  complaint  to  the  chief 
judge  of  the  circuit,  or,  if  the  conduct  complained  of  is  that  of  the  chief  judge,  to 
that  circuit  judge  in  regular  active  service  next  senior  in  date  of  commission 
(hereafter,  for  purposes  of  this  chapter  only,  included  in  the  term  "chief  judge"). 
The  clerk  shall  simultaneouslv  transmit  a  copy  of  the  complaint  to  the  judge 
whose  conduct  is  the  subject  of  the  complaint.  The  clerk  shall  also  transmit  a 
copy  of  any  complaint  identified  under  subsection  (b)  to  the  judge  whose 
conduct  is  the  subject  of  the  complaint. 

(d)  Definitions.  In  this  chapter  — 

(1)  the  term  "judge"  means  a  circuit  judge,  district  judge,  bankruptcv 
judge,  or  magistrate  judge;  and 

(2)  the  term  "complainant"  means  the  person  filing  a  complaint  under 
subsection  (a)  of  this  section. 

$352.     Review  of  complaint  by  chief  judge 

(a)  Expeditious  review;  limited  inquiry.  The  chief  judge  shall  expeditiously 
review  any  complaint  received  under  section  351(a)  or  identified  under  section 
351(b).  In  determining  what  action  to  take,  the  chief  judge  mav  conduct  a  limited 
inquiry  for  the  purpose  of  determining  — 

(1)  whether  appropriate  corrective  action  has  been  or  can  be  taken 
without  the  necessity  for  a  formal  investigation;  and 

(2)  whether  the  facts  stated  in  the  complaint  are  either  plainly  untrue  or 
are  incapable  of  being  established  through  investigation. 

For  this  purpose,  the  chief  judge  mav  request  the  judge  whose  conduct  is 
complained  of  to  file  a  written  response  to  the  complaint.  Such  response  shall 
not  be  made  available  to  the  complainant  unless  authorized  by  the  judge  filing 
the  response.  The  chief  judge  or  his  or  her  designee  mav  also  communicate 
orally  or  in  writing  with  the  complainant,  the  judge  whose  conduct  is 
complained  of,  and  any  other  person  who  mav  have  knowledge  of  the  matter, 
and  may  review  any  transcripts  or  other  relevant  documents.  The  chief  judge 
shall  not  undertake  to  make  findings  of  fact  about  anv  matter  that  is  reasonablv  in 
dispute. 

(b)  Action  by  chief  judge  following  review.  After  expeditiously  reviewing  a 
complaint  under  subsection  (a),  the  chief  judge,  by  written  order  stating  his  or 
her  reasons,  may  — 

(1)  dismiss  the  complaint  — 

(A)  if  the  chief  judge  finds  the  complaint  to  be  — 
(i)  not  in  conformity  with  section  351(a); 
(ii)  directly  related  to  the  merits  of  a  decision  or  procedural  ruling;  or 
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(iii)  frivolous,  lacking  sufficient  evidence  to  raise  an  inference  that 
misconduct  has  occurred,  or  containing  allegations  which  are  incapable 
of  being  established  through  investigation;  or 

(B)  when  a  limited  inquiry  conducted  under  subsection  (a)  demon- 
strates that  the  allegations  in  the  complaint  lack  any  factual  foundation  or 
are  conclusively  refuted  by  objective  evidence;  or 

(2)  conclude  the  proceeding  if  the  chief  judge  finds  that  appropriate 
corrective  action  has  been  taken  or  that  action  on  the  complaint  is  no  longer 
necessary  because  of  intervening  events. 

The  chief  judge  shall  transmit  copies  of  the  written  order  to  the 
complainant  and  to  the  judge  whose  conduct  is  the  subject  of  the  complaint. 

(c)  Review  of  orders  of  chief  judge.  A  complainant  or  judge  aggrieved  bv  a 
final  order  of  the  chief  judge  under  this  section  may  petition  the  judicial  council 
of  the  circuit  for  review  thereof.  The  denial  of  a  petition  for  review  of  the  chief 
judge's  order  shall  be  final  and  conclusive  and  shall  not  be  judiciallv  reviewable 
on  appeal  or  otherwise. 

(d)  Referral  of  petitions  for  review  to  panels  of  the  judicial  council.  Each 
judicial  council  may,  pursuant  to  rules  prescribed  under  section  358,  refer  a 
petition  for  review  filed  under  subsection  (c)  to  a  panel  of  no  fewer  than 
5  members  of  the  council,  at  least  2  of  whom  shall  be  district  judges. 

§353.     Special  committees 

(a)  Appointment.  If  the  chief  judge  does  not  enter  an  order  under  section 
352(b),  the  chief  judge  shall  promptly  — 

( 1 )  appoint  himself  or  herself  and  equal  numbers  of  circuit  and  district 
judges  of  the  circuit  to  a  special  committee  to  investigate  the  facts  and 
allegations  contained  in  the  complaint; 

(2)  certify  the  complaint  and  any  other  documents  pertaining  thereto  to 
each  member  of  such  committee;  and 

(3)  provide  written  notice  to  the  complainant  and  the  judge  whose  con- 
duct is  the  subject  of  the  complaint  of  the  action  taken  under  this  subsection. 

(b)  Change  in  status  or  death  of  judges.  A  judge  appointed  to  a  special 
committee  under  subsection  (a)  may  continue  to  serve  on  that  committee  after 
becoming  a  senior  judge  or,  in  the  case  of  the  chief  judge  of  the  circuit,  after  his  or  her 
term  as  chief  judge  terminates  under  subsection  (a)(3)  or  (c)  of  section  45.  If  a 
judge  appointed  to  a  committee  under  subsection  (a)  dies,  or  retires  from  office 
under  section  371(a),  while  serving  on  the  committee,  the  chief  judge  of  the  circuit 
may  appoint  another  circuit  or  district  judge,  as  the  case  may  be,  to  the  committee. 

(c)  Investigation  by  special  committee.  Each  committee  appointed  under 
subsection  (a)  shall  conduct  an  investigation  as  extensive  as  it  considers 
necessary,  and  shall  expeditiously  file  a  comprehensive  written  report  thereon 
with  the  judicial  council  of  the  circuit.  Such  report  shall  present  both  the 
findings  of  the  investigation  and  the  committee's  recommendations  for  necessary 
and  appropriate  action  by  the  judicial  council  of  the  circuit. 

305 


Section  354  Selected  Provisions  from  Title  28 

^3  54.     Action  by  judicial  council 

(a)  Actions  upon  receipt  of  report. 

(1)  Actions.  The  judicial  council  of  a  circuit,  upon  receipt  of  a  report 
filed  under  section  353(c)  — 

(A)  may  conduct  any  additional  investigation  which  it  considers  to 
be  necessary; 

(B)  may  dismiss  the  complaint;  and 

(C)  if  the  complaint  is  not  dismissed,  shall  take  such  action  as  is 
appropriate  to  assure  the  effective  and  expeditious  administration  of  the 
business  of  the  courts  within  the  circuit. 

(2)  Description  of  possible  actions  if  complaint  not  dismissed. 

(A)  In  general.  Action  by  the  judicial  council  under  paragraph  (1)(C) 
may  include  — 

(i)  ordering  that,  on  a  temporary  basis  for  a  time  certain,  no  further 
cases  be  assigned  to  the  judge  whose  conduct  is  the  subject  of  a 
complaint; 

(ii)  censuring  or  reprimanding  such  judge  by  means  of  private 
communication;  and 

(iii)  censuring  or  reprimanding  such  judge  by  means  of  public 
announcement. 

(B)  For  Article  III  judges.  If  the  conduct  of  a  judge  appointed  to  hold 
office  during  good  behavior  is  the  subject  of  the  complaint,  action  by  the 
judicial  council  under  paragraph  (1)(C)  may  include   — 

(i)  certifying  disability  of  the  judge  pursuant  to  the  procedures  and 
standards  provided  under  section  372(b);  and 

(ii)  requestingthatthe  judge  voluntarily  retire,  with  the  provision  that  the 
length  of  service  requirements  under  section  371  of  this  title  shall  not  apply. 

(C)  For  magistrate  judges.  If  the  conduct  of  a  magistrate  judge  is  the 
subject  of  the  complaint,  action  by  the  judicial  council  under  paragraph 
(1)(C)  may  include  directing  the  chief  judge  of  the  district  of  the  magistrate 
judge  to  take  such  action  as  the  judicial  council  considers  appropriate. 

(3)  Limitations  on  judicial  council  regarding  removals. 

(A)  Article  III  judges.  Under  no  circumstances  may  the  judicial  council  order 
removal  from  office  of  any  judge  appointed  to  hold  office  during  good  behavior. 

(B)  Magistrate  and  bankruptcy  judges.  Any  removal  of  a  magistrate 
judge  under  this  subsection  shall  be  in  accordance  with  section  631  and  any 
removal  of  a  bankruptcy  judge  shall  be  in  accordance  with  section  1 52. 

(4)  Notice  of  action  to  judge.  The  judicial  council  shall  immediately 
provide  written  notice  to  the  complainant  and  to  the  judge  whose  conduct  is 
the  subject  of  the  complaint  of  the  action  taken  under  this  subsection. 

(b)  Referral  to  Judicial  Conference. 

(1)  In  general.  In  addition  to  the  authority  granted  under  subsection  (a), 
the    judicial   council    may,    in    its   discretion,    refer   any   complaint   under 
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section  351,  together  with  the  record  of  any  associated  proceedings  and  its 
recommendations  for  appropriate  action,  to  the  Judicial  Conference  of  the 
United  States. 

(2)  Special  circumstances.  In  any  case  in  which  the  judicial  council 
determines,  on  the  basis  of  a  complaint  and  an  investigation  under  this  chapter, 
or  on  the  basis  of  information  otherwise  available  to  the  judicial  council,  that  a 
judge  appointed  to  hold  office  during  good  behavior  may  have  engaged  in 
conduct  — 

(A)  which  might  constitute  one  or  more  grounds  for  impeachment  under 
article  II  of  the  Constitution,  or 

(B)  which,  in  the  interest  of  justice,  is  not  amenable  to  resolution  bv  the 
judicial  council, 

the  judicial  council  shall  promptly  certifv  such  determination,  together 
with  any  complaint  and  a  record  of  any  associated  proceedings,  to  the  Judicial 
Conference  of  the  United  States. 

(3)  Notice  to  complainant  and  judge.  A  judicial  council  acting  under 
authority  of  this  subsection  shall,  unless  contrarv  to  the  interests  of  justice, 
immediately  submit  written  notice  to  the  complainant  and  to  the  judge  whose 
conduct  is  the  subject  of  the  action  taken  under  this  subsection. 

S 3 5 5.     Action  by  judicial  conference 

(a)  In  general.  Upon  referral  or  certification  of  anv  matter  under  section 
354(b),  the  Judicial  Conference,  after  consideration  of  the  prior  proceedings  and 
such  additional  investigation  as  it  considers  appropriate,  shall  by  majority  vote  take 
such  action,  as  described  in  section  354(a)(1)(C)  and  (2),  as  it  considers  appropriate. 

(b)  If  impeachment  warranted. 

( 1 )  In  general.  If  the  Judicial  Conference  concurs  in  the  determination 
of  the  judicial  council,  or  makes  its  own  determination,  that  consideration 
of  impeachment  may  be  warranted,  it  shall  so  certifv  and  transmit  the  deter- 
mination and  the  record  of  proceedings  to  the  House  of  Representatives  for 
whatever  action  the  House  of  Representatives  considers  to  be  necessary.  Upon 
receipt  of  the  determination  and  record  of  proceedings  in  the  House  of 
Representatives,  the  Clerk  of  the  House  of  Representatives  shall  make  available 
to  the  public  the  determination  and  anv  reasons  for  the  determination. 

(2)  In  case  of  felonv  conviction.  If  a  judge  has  been  convicted  of  a  felony 
under  State  or  Federal  law  and  has  exhausted  all  means  of  obtaining  direct 
review  of  the  conviction,  or  the  time  for  seeking  further  direct  review  of  the 
conviction  has  passed  and  no  such  review  has  been  sought,  the  Judicial 
Conference  may,  by  majority  vote  and  without  referral  or  certification  under 
section  354(b),  transmit  to  the  House  of  Representatives  a  determination  that 
consideration  of  impeachment  mav  be  warranted,  together  with  appropriate 
court  records,  for  whatever  action  the  House  of  Representatives  considers  to 
be  necessary. 
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S3 56.     Subpoena  power 

(a)  Judicial  councils  and  special  committees.  In  conducting  am  investiga- 
tion under  this  chapter,  the  judicial  council,  or  a  special  committee  appointed 
under  section  353,  shall  have  full  subpoena  powers  as  provided  in  section  332(d). 

(b)  Judicial  Conference  and  standing  committees.  In  conducting  anv 
investigation  under  this  chapter,  the  Judicial  Conference,  or  a  standing 
committee  appointed  by  the  Chief  Justice  under  section  331,  shall  have  full 
subpoena  powers  as  provided  in  that  section. 


$357.     Review  of  orders  and  actions 

(a)  Review  of  action  of  judicial  council.  A  complainant  or  judge  aggrieved 
bv  an  action  of  the  judicial  council  under  section  354  may  petition  the  Judicial 
Conference  of  the  United  States  for  review  thereof. 

(b)  Action  of  Judicial  Conference.  The  Judicial  Conference,  or  the  standing 
committee  established  under  section  331,  mav  grant  a  petition  filed  bv  a 
complainant  or  judge  under  subsection  (a). 

(c)  No  judicial  review.  Except  as  expressly  provided  in  this  section  and 
section  352(c),  all  orders  and  determinations,  including  denials  of  petitions  for 
review,  shall  be  final  and  conclusive  and  shall  not  be  judieiallv  reviewable  on 
appeal  or  otherwise. 

S3  58.     Rules 

(a)  In  general.  Each  judicial  council  and  the  Judicial  Conference  may 
prescribe  such  rules  for  the  conduct  of  proceedings  under  this  chapter,  including 
the  processing  of  petitions  for  review,  as  each  considers  to  be  appropriate. 

(b)  Required  provisions.  Rules  prescribed  under  subsection  (a)  shall  contain 
provisions  requiring  that  — 

( 1 )  adequate  prior  notice  of  any  investigation  be  given  in  writing  to  the 
judge  whose  conduct  is  the  subject  of  a  complaint  under  this  chapter: 

(2)  the  judge  whose  conduct  is  the  subject  of  a  complaint  under  this 
chapter  be  afforded  an  opportunity  to  appear  (in  person  or  bv  counsel)  at 
proceedings  conducted  by  the  investigating  panel,  to  present  oral  and  docu- 
mentary evidence,  to  compel  the  attendance  of  witnesses  or  the  production  of 
documents,  to  cross-examine  witnesses,  and  to  present  argument  orally  or  in 
writing;  and 

(3)  the  complainant  be  afforded  an  opportunity  to  appear  at  proceedings 
conducted  bv  the  investigating  panel,  if  the  panel  concludes  that  the 
complainant  could  offer  substantial  information. 

(c)  Procedures.  Any  rule  prescribed  under  this  section  shall  be  made  or 
amended  only  after  giving  appropriate  public  notice  and  an  opportunity  for 
comment.  Anv  such  rule  shall  be  a  matter  of  public  record,  and  anv  such  rule 
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promulgated  bv  a  judicial  council  may  be  modified  by  the  Judicial  Conference. 
No  rule  promulgated  under  this  section  may  limit  the  period  of  time  within 
which  a  person  may  file  a  complaint  under  this  chapter. 

S359.     Restrictions 

(a)  Restriction  on  individuals  who  are  subject  of  investigation.  No  judge 
whose  conduct  is  the  subject  of  an  investigation  under  this  chapter  shall  serve 
upon  a  special  committee  appointed  under  section  353,  upon  a  judicial  council, 
upon  the  Judicial  Conference,  or  upon  the  standing  committee  established  under 
section  331,  until  all  proceedings  under  this  chapter  relating  to  such  investigation 
have  been  finally  terminated. 

(b)  Amicus  curiae.  No  person  shall  be  granted  the  right  to  intervene  or  to 
appear  as  amicus  curiae  in  any  proceeding  before  a  judicial  council  or  the 
Judicial  Conference  under  this  chapter. 

§360.     Disclosure  of  information 

(a)  Confidentiality  of  proceedings.  Except  as  provided  in  section  355,  all 
papers,  documents,  and  records  of  proceedings  related  to  investigations 
conducted  under  this  chapter  shall  be  confidential  and  shall  not  be  disclosed 
by  any  person  in  any  proceeding  except  to  the  extent  that  — 

( 1 )  the  judicial  council  of  the  circuit  in  its  discretion  releases  a  copy  of  a 
report  of  a  special  committee  under  section  353(c)  to  the  complainant  whose 
complaint  initiated  the  investigation  by  that  special  committee  and  to  the 
judge  whose  conduct  is  the  subject  of  the  complaint; 

(2)  the  judicial  council  of  the  circuit,  the  Judicial  Conference  of  the 
United  States,  or  the  Senate  or  the  House  of  Representatives  by  resolution, 
releases  any  such  material  which  is  believed  necessary  to  an  impeachment 
investigation  or  trial  of  a  judge  under  article  I  of  the  Constitution;  or 

(3)  such  disclosure  is  authorized  in  writing  bv  the  judge  who  is  the  subject 
of  the  complaint  and  by  the  chief  judge  of  the  circuit,  the  Chief  Justice,  or  the 
chairman  of  the  standing  committee  established  under  section  33. 

(b)  Public  availability  of  written  orders.  Each  written  order  to  implement 
any  action  under  section  354(a)(1)(C),  which  is  issued  by  a  judicial  council,  the 
Judicial  Conference,  or  the  standing  committee  established  under  section  331, 
shall  be  made  available  to  the  public  through  the  appropriate  clerk's  office  of  the 
court  of  appeals  for  the  circuit.  Unless  contrary  to  the  interests  of  justice,  each 
such  order  shall  be  accompanied  bv  written  reasons  therefor. 

§361.     Reimbursement  of  expenses 

Upon  the  request  of  a  judge  whose  conduct  is  the  subject  of  a  complaint 
under  this  chapter,  the  judicial  council  may,  if  the  complaint  has  been  finallv 
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dismissed  under  section  354(a)(1)(B),  recommend  that  the  Director  of  the 
Administrative  Office  of  the  United  States  Courts  award  reimbursement,  from 
funds  appropriated  to  the  Federal  judieiarv,  for  those  reasonable  expenses, 
including  attorneys'  fees,  incurred  by  that  judge  during  the  investigation  which 
would  not  have  been  incurred  but  for  the  requirements  of  this  chapter. 

$$362  &  363     [Omitted] 

§364.     Effect  of  felony  conviction 

In  the  case  of  any  judge  or  judge  of  a  court  referred  to  in  section  363  who  is 
convicted  of  a  felony  under  State  or  Federal  law  and  has  exhausted  all  means  of 
obtaining  direct  review  of  the  conviction,  or  the  time  for  seeking  further  direct 
review  of  the  conviction  has  passed  and  no  such  review  has  been  sought,  the 
following  shall  applv: 

(1)  The  judge  shall  not  hear  or  decide  cases  unless  the  judicial  council  of 
the  circuit  (or,  in  the  case  of  a  judge  of  a  court  referred  to  in  section  363,  that 
court)  determines  otherwise. 

(2)  Any  service  as  such  judge  or  judge  of  a  court  referred  to  in  section  363, 
after  the  conviction  is  final  and  all  time  for  filing  appeals  thereof  has  expired, 
shall  not  be  included  for  purposes  of  determining  vears  of  service  under  section 
371(c),  377,  or  178  of  this  title  or  creditable  service  under  subchapter  III  of 
chapter  83,  or  chapter  84,  of  title  5. 


Chapter  17.     Resignation  and  Retirement  of  Justices  and  Judges 

§3 72.     Retirement  for  disability;  substttute  judge  on  failure  to 

RETIRE 

(a)  Any  justice  or  judge  of  the  United  States  appointed  to  hold  office  during 
good  behavior  who  becomes  permanently  disabled  from  performing  his  duties 
mav  retire  from  regular  active  service,  and  the  President  shall,  by  and  with  the 
advice  and  consent  of  the  Senate,  appoint  a  successor. 

Any  justice  or  judge  of  the  United  States  desiring  to  retire  under  this  section 
shall  certify  to  the  President  his  disability  in  writing. 

Whenever  an  associate  judge  of  the  Supreme  Court,  a  chief  judge  of  a 
circuit  or  the  chief  judge  of  the  Court  of  International  Trade,  desires  to  retire 
under  this  section,  he  shall  furnish  to  the  President  a  certificate  of  disability 
signed  by  the  Chief  Justice  of  the  United  States. 

A  circuit  or  district  judge,  desiring  to  retire  under  this  section,  shall 
furnish  to  the  President  a  certificate  of  disability  signed  by  the  chief  judge  of  his 
circuit. 
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A  judge  of  the  Court  of  International  Trade  desiring  to  retire  under  this 
section,  shall  furnish  to  the  President  a  certificate  of  disability  signed  by  the  chief 
judge  of  his  court. 

Each  justice  or  judge  retiring  under  this  section  after  serving  ten  years 
continuously  or  otherwise  shall,  during  the  remainder  of  his  lifetime,  receive  the 
salary  of  the  office.  A  justice  or  judge  retiring  under  this  section  who  has  served  less 
than  ten  years  in  all  shall,  during  the  remainder  of  his  lifetime,  receive  one-half 
the  salary  of  the  office. 

(b)  Whenever  any  judge  of  the  United  States  appointed  to  hold  office 
during  good  behavior  who  is  eligible  to  retire  under  this  section  does  not  do  so 
and  a  certificate  of  his  disability  signed  bv  a  majoritv  of  the  members  of  the 
Judicial  Council  of  his  circuit  in  the  case  of  a  circuit  or  district  judge,  or  by  the 
Chief  Justice  of  the  United  States  in  the  case  of  the  Chief  Judge  of  the  Court  of 
International  Trade,  or  by  the  chief  judge  of  his  court  in  the  case  of  a  judge  of 
the  Court  of  International  Trade,  is  presented  to  the  President  and  the  President 
finds  that  such  judge  is  unable  to  discharge  efficiently  all  the  duties  of  his  office 
by  reason  of  permanent  mental  or  physical  disability  and  that  the  appointment  of 
an  additional  judge  is  necessary  for  the  efficient  dispatch  of  business,  the 
President  may  make  such  appointment  by  and  with  the  advice  and  consent  of  the 
Senate.  Whenever  any  such  additional  judge  is  appointed,  the  vacancy 
subsequently  caused  by  the  death,  resignation,  or  retirement  of  the  disabled 
judge  shall  not  be  filled.  Any  judge  whose  disability  causes  the  appointment  of 
an  additional  judge  shall,  for  purpose  of  precedence,  service  as  chief  judge,  or 
temporary  performance  of  the  duties  of  that  office,  be  treated  as  junior  in 
commission  to  the  other  judges  of  the  circuit,  district,  or  court. 

^4^k 
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Chapter  21.     General  Provisions  Applicable  to  Courts  andT^  <V  ,      C4  , 

a>  **v  V  fe 

$454.     Practice  of  law  by  justices  and  judges  ^<J;    ^A  ^^6/  "^s 

Any  justice  or  judge  appointed  under  the  authority  of  the  United  States  wfio^fc-f     'K>/   , 
engages  in  the  practice  of  law  is  guilt)'  of  a  high  misdemeanor.        ^*     °^     -oe  •?  ***■ 

§455.     Disqualification  of  justice,  judge,  magistrate,  or  referee  in  $',  r~j\  /  Ch-i 

BANKRUPTCY  J  n  X      S- 


(a)  Any  justice,  judge  or  magistrate  of  the  United  States  shall  disqualify 
himself  in  any  proceeding  in  which  his  impartiality  might  reasonably  be 
questioned. 

(b)  He  shall  also  disqualify  himself  in  the  following  circumstances: 

(1)  Where  he  has  a  personal  bias  or  prejudice  concerning  a  party,  or 
personal  knowledge  of  disputed  evidentiary  facts  concerning  the  proceeding; 
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(2)  Where  in  private  practice  he  served  as  lawyer  in  the  matter  in  contro- 
versy, or  a  lawyer  with  wiiom  he  previouslv  practiced  law  served  during  such 
association  as  a  lawyer  concerning  the  matter,  or  the  judge  or  such  lawyer  has 
been  a  material  witness  concerning  it; 

(3)  Where  he  has  served  in  governmental  emplovment  and  in  such 
capacity  participated  as  counsel,  adviser  or  material  witness  concerning  the 
proceeding  or  expressed  an  opinion  concerning  the  merits  of  the  particular 
case  in  controversv; 

(4)  He  knows  that  he,  individually  or  as  a  fiduciary,  or  his  spouse  or 
minor  child  residing  in  his  household,  has  a  financial  interest  in  the  subject 
matter  in  controversv  or  in  a  part}'  to  the  proceeding,  or  any  other  interest  that 
could  be  substantially  affected  by  the  outcome  of  the  proceeding; 

(5)  He  or  his  spouse,  or  a  person  within  the  third  degree  of  relationship  to 
either  of  them,  or  the  spouse  of  such  a  person: 

(i)  Is  a  partv  to  the  proceeding,  or  an  officer,  director,  or  trustee  of  a 
party; 

(ii)  Is  acting  as  a  lawyer  in  the  proceeding; 

(hi)  Is  known  by  the  judge  to  have  an  interest  that  could  be 
substantially  affected  by  the  outcome  of  the  proceeding; 

(iv)  Is  to  the  judge's  knowledge  likely  to  be  a  material  witness  in  the 
proceeding. 
v)^S  \o>Vd"-/>\^  \  judge  should  inform  himself  about  his  personal  and  fiduciary  financial 
interests,  and  make  a  reasonable  effort  to  inform  himself  about  the  personal 
financial  interests  of  his  spouse  and  minor  children  residing  in  his  household. 
£&*£>.      (d)  For  the  purposes  of  this  section  the  following  words  or  phrases  shall  have 
the  meaning  indicated: 

(1)  "proceeding"  includes  pretrial,  trial,  appellate  review,  or  other  stages 
of  litigation; 

(2)  the  degree  of  relationship  is  calculated  according  to  the  civil  law- 
system; 

(3)  "fiduciary"  includes  such  relationships  as  executor,  administrator, 
trustee,  and  guardian; 

(4)  "financial  interest"  means  ownership  of  a  legal  or  equitable  interest, 
however  small,  or  a  relationship  as  director,  adviser,  or  other  active  participant 
in  the  affairs  of  a  partv,  except  that: 

(il  Ownership  in  a  mutual  or  common  investment  fund  that  holds 
securities  is  not  a  "financial  interest"  in  such  securities  unless  the  judge 
participates  in  the  management  of  the  fund; 

(ii)  An  office  in  an  educational,  religious,  charitable,  fraternal,  or  civic 
organization  is  not  a  "financial  interest"  in  securities  held  by  the 
organization; 

(hi)  The  proprietary  interest  of  a  policyholder  in  a  mutual  insurance 
company,  of  a  depositor  in  a  mutual  savings  association,  or  a  similar 
proprietary  interest,  is  a  "financial  interest"  in  the  organization  only  if 
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the  outcome  of  the  proceeding  could  substantially  affect  the  value  of  the 

interest; 

(iv)  Ownership  of  government  securities  is  a  "financial  interest"  in  the 

issuer  only  if  the  outcome  of  the  proceeding  could  substantially  affect  the 

value  of  the  securities. 

(e)_Xo_  justice,  judge,  magistrate,  or  referee  in  bankruptev  shall  accept  from    *J*i.  u^ 
the  parties  to  the  proceedings  a  waiver  of  am  ground  for  disqualification  enu- 
merated in  subsection  (b).  Where  the  ground  for  disqualification  arises  onlv 
under  subsection  (ai,  waiver  may  be  accepted  provided  it  is  preceded  by  a  full 
disclosure  on  the  record  of  the  basis  for  disqualification. 

( f  )  Notwithstanding  the  preceding  provisions  of  this  section,  if  anv  justice, 
judge,  magistrate,  or  bankruptcy  judge  to  whom  a  matter  has  been  assigned 
would  be  disqualified,  after  substantial  judicial  time  has  been  devoted  to  the 
matter,  because  of  the  appearance  or  discoverv,  after  the  matter  was  assigned  to 
him  or  her,  that  he  or  she  individuallv  or  as  a  fiduciarv,  or  his  or  her  spouse  or 
minor  child  residing  in  his  or  her  household,  has  a  financial  interest  in  a  partv 
(other  than  an  interest  that  could  be  substantiallv  affected  bv  the  outcome), 
disqualification  is  not  required  if  the  justice,  judge,  magistrate,  bankruptev 
judge,  spouse  or  minor  child,  as  the  case  mav  be,  divests  himself  or  herself  of  the 
interest  that  provides  the  grounds  for  the  disqualification. 


Chapter  23.     Civil  Justice  Expense  and  Delay  Reduction  Plans 

§471.     Requirement  for  a  district  court  ci\u  justice  expense  .and 
delay  reduction  plan 

There  shall  be  implemented  bv  each  United  States  district  court,  in 
accordance  with  this  chapter,  a  civil  justice  expense  and  delav  reduction  plan. 
The  plan  may  be  a  plan  developed  by  such  district  court  or  a  model  plan 
developed  by  the  Judicial  Conference  of  the  United  States.  The  purposes  of  each 
plan  are  to  facilitate  deliberate  adjudication  of  civil  cases  on  the  merits,  monitor 
discovery,  improve  litigation  management,  and  ensure  just,  speedv,  and 
inexpensive  resolutions  of  civil  disputes. 

$473.     Content  of  civil  justice  expense  and  delay  reduction  pl\ns 

(a)  In  formulating  the  provisions  of  its  civil  justice  expense  and  delay 
reduction  plan,  each  United  States  district  court,  in  consultation  with  an  advisory 
group  appointed  under  section  478  of  this  title,  shall  consider  and  may  include 
the  following  principles  and  guidelines  of  litigation  management  and  cost  and 
delav  reduction: 
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(1)  systematic,  differential  treatment  of  civil  cases  that  tailors  the  level  of 
individualized  and  case  specific  management  to  such  criteria  as  case  complex- 
ity, the  amount  of  time  reasonably  needed  to  prepare  the  case  for  trial,  and  the 
judicial  and  other  resources  required  and  available  for  the  preparation  and 
disposition  of  the  case; 

(2)  early  and  ongoing  control  of  the  pretrial  process  through  involvement 
of  a  judicial  officer  in  — 

(A)  assessing  and  planning  the  progress  of  a  case; 

(B)  setting  early,  firm  trial  dates,  such  that  the  trial  is  scheduled  to 
occur  within  eighteen  months  of  the  filing  of  the  complaint,  unless  a 
judicial  officer  certifies  that  — 

(i)  the  demands  of  the  case  and  its  complexity  make  such  a  trial  date 
incompatible  with  serving  the  ends  of  justice;  or 

(ii)  the  trial  cannot  reasonably  be  held  within  such  time  because  of 
the  complexity  of  the  case  or  the  number  or  complexity  of  pending 
criminal  cases; 

(C)  controlling  the  extent  of  discovery  and  the  time  for  completion  of 
discovery,  and  ensuring  compliance  with  appropriate  requested  discovery  in 
a  timely  fashion;  and 

(D)  setting,  at  the  earliest  practicable  time,  deadlines  for  filing  motions 
and  a  time  framework  for  their  disposition; 

(3)  for  all  cases  that  the  court  or  an  individual  judicial  officer  determines 
are  complex  and  am*  other  appropriate  cases,  careful  and  deliberate  monitor- 
ing through  a  diseovery-ease  management  conference  or  a  series  of  such 
conferences  at  which  the  presiding  judicial  officer  — 

(A)  explores  the  parties"  receptivity  to,  and  the  propriety  of,  settlement 
or  proceeding  with  the  litigation; 

(B)  identifies  or  formulates  the  principal  issues  in  contention  and,  in 
appropriate  cases,  provides  for  the  staged  resolution  or  bifurcation  of  issues 
for  trial  consistent  with  Rule  42(b)  of  the  Federal  Rules  of  Civil  Procedure; 

(C)  prepares  a  discovery  schedule  and  plan  consistent  with  any 
presumptive  time  limits  that  a  district  court  mav  set  for  the  completion  of 
discovery  and  with  any  procedures  a  district  court  may  develop  to  — 

(i)  identify  and  limit  the  volume  of  discovery  available  to  avoid 
unnecessary  or  unduly  burdensome  or  expensive  discovery;  and 
(ii)  phase  discover)-  into  two  or  more  stages;  and 

(D)  sets,  at  the  earliest  practicable  time,  deadlines  for  filing  motions 
and  a  time  framework  for  their  disposition; 

(4)  encouragement  of  cost-effective  discover)  through  voluntary  exchange 
of  information  among  litigants  and  their  attorneys  and  through  the  use  of 
cooperative  discover)-  devices; 

(5)  conservation  of  judicial  resources  bv  prohibiting  the  consideration  of 
discovery  motions  unless  accompanied  bv  a  certification  that  the  moving  part) 
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has  made  a  reasonable  and  good  faith  effort  to  reach  agreement  with  opposing 
counsel  on  the  matters  set  forth  in  the  motion;  and 

(6)  authorization  to  refer  appropriate  cases  to  alternative  dispute  resolu- 
tion programs  that  — 

(A)  have  been  designated  for  use  in  a  district  court;  or 

(B)  the  court  may  make  available,  including  mediation,  minitrial,  and 
summary  jury  trial. 

(b)  In  formulating  the  provisions  of  its  civil  justice  expense  and  delay 
reduction  plan,  each  United  States  district  court,  in  consultation  with  an  advisory 
group  appointed  under  section  478  of  this  title,  shall  consider  and  may  include 
the  following  litigation  management  and  cost  and  delay  reduction  techniques: 

(1)  a  requirement  that  counsel  for  each  party  to  a  case  jointly  present  a 
discovery-case  management  plan  for  the  case  at  the  initial  pretrial  conference, 
or  explain  the  reasons  for  their  failure  to  do  so; 

(2)  a  requirement  that  each  party  be  represented  at  each  pretrial 
conference  bv  an  attornev  who  has  the  authority  to  bind  that  partv  regarding 
all  matters  previously  identified  by  the  court  for  discussion  at  the  conference 
and  all  reasonably  related  matters; 

(3)  a  requirement  that  all  requests  for  extensions  of  deadlines  for 
completion  of  discovery  or  for  postponement  of  the  trial  be  signed  bv  the 
attorney  and  the  partv  making  the  request; 

(4)  a  neutral  evaluation  program  for  the  presentation  of  the  legal  and 
factual  basis  of  a  case  to  a  neutral  court  representative  selected  by  the  court  at  a 
nonbinding  conference  conducted  early  in  the  litigation; 

(5)  a  requirement  that,  upon  notice  bv  the  court,  representatives  of  the 
parties  with  authority  to  bind  them  in  settlement  discussions  be  present  or 
available  by  telephone  during  am  settlement  conference;  and 

(6)  such  other  features  as  the  district  court  considers  appropriate  after  con- 
sidering the  recommendations  of  the  advisory  group  referred  to  in  section  472(a) 
of  this  title. 

(c)  Nothing  in  a  civil  justice  expense  and  delay  reduction  plan  relating  to 
the  settlement  authority  provisions  of  this  section  shall  alter  or  conflict  with  the 
authority  of  the  Attorney  General  to  conduct  litigation  on  behalf  of  the  United 
States,  or  any  delegation  of  the  Attorney  General. 


Part  III.     Court  Officers  and  Employees 
Chapter  43.     United  States  Magistrates 

§63 1 .     Appointment  .and  tenure 

(a)  The  judges  of  each  United  States  district  court  and  the  district  courts  of 
the  Virgin  Islands,  Guam,  and  the  Northern  Mariana  Islands  shall  appoint 
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United  States  magistrate  judges  in  such  numbers  and  to  serve  at  such  locations 
within  the  judicial  districts  as  the  Judicial  Conference  may  determine  under  this 
chapter.  In  the  case  of  a  magistrate  judge  appointed  by  the  district  court  of  the 
Virgin  Islands,  Guam,  or  the  Northern  Mariana  Islands,  this  chapter  shall  applv 
as  though  the  court  appointing  such  a  magistrate  judge  were  a  United  States 
district  court.  Where  there  is  more  than  one  judge  of  a  district  court,  the 
appointment,  whether  an  original  appointment  or  a  reappointment,  shall  be  by 
the  concurrence  of  a  majority  of  all  the  judges  of  such  district  court,  and  when 
there  is  no  such  concurrence,  then  by  the  chief  judge.  Where  the  conference 
deems  it  desirable,  a  magistrate  may  be  designated  to  serve  in  one  or  more 
districts  adjoining  the  district  for  which  he  is  appointed.  Such  a  designation  shall 
be  made  by  the  concurrence  of  a  majority  of  the  judges  of  each  of  the  district 
courts  involved  and  shall  specify  the  duties  to  be  performed  by  the  magistrate  in 
the  adjoining  district  or  districts. 

(b)  No  individual  may  be  appointed  or  reappointed  to  serve  as  a  magistrate 
under  this  chapter  unless: 

(1)  He  has  been  for  at  least  5  years  a  member  in  good  standing  of  the  bar 
of  the  highest  court  of  a  State,  the  District  of  Columbia,  the  Commonwealth 
of  Puerto  Rico,  the  Territory  of  Guam,  the  Commonwealth  of  the  Northern 
Mariana  Islands,  or  the  Virgin  Islands  of  the  United  States,  except  that  an 
individual  who  does  not  meet  the  bar  membership  requirements  of  this 
paragraph  may  be  appointed  and  serve  as  a  part-time  magistrate  if  the 
appointing  court  or  courts  and  the  conference  find  that  no  qualified  individual 
who  is  a  member  of  the  bar  is  available  to  serve  at  a  specific  location; 

(2)  He  is  determined  by  the  appointing  district  court  or  courts  to  be 
competent  to  perform  the  duties  of  the  office; 

(3)  In  the  case  of  an  individual  appointed  to  serve  in  a  national  park,  he 
resides  within  the  exterior  boundaries  of  that  park,  or  at  some  place  reasonably 
adjacent  thereto; 

(4)  He  is  not  related  by  blood  or  marriage  to  a  judge  of  the  appointing 
court  or  courts  at  the  time  of  his  initial  appointment;  and 

(  5 )  He  is  selected  pursuant  to  standards  and  procedures  promulgated  bv 
the  Judicial  Conference  of  the  United  States.  Such  standards  and  procedures 
shall  contain  provision  for  public  notice  of  all  vacancies  in  magistrate  positions 
and  for  the  establishment  by  the  district  courts  of  merit  selection  panels, 
composed  of  residents  of  the  individual  judicial  districts,  to  assist  the  courts  in 
identifying  and  recommending  persons  who  are  best  qualified  to  fill  such 
positions. 

(c)  A  magistrate  mav  hold  no  other  civil  or  military  office  or  employment 
under  the  United  States:  Provided,  however,  That,  with  the  approval  of  the 
conference,  a  part-time  referee  in  bankruptcy  or  a  clerk  or  deputy  clerk  of  a  court 
of  the  United  States  may  be  appointed  and  serve  as  a  part-time  United  States  mag- 
istrate, but  the  conference  shall  fix  the  aggregate  amount  of  compensation  to  be 
received  for  performing  the  duties  of  part-time  magistrate  and  part-time  referee  in 
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bankruptcy,  clerk  or  deputy  clerk:  And  provided  further.  That  retired  officers  and 
retired  enlisted  personnel  of  the  Regular  and  Reserve  components  of  the  Army, 
Navy,  Air  Force,  Marine  Corps,  and  Coast  Guard,  members  of  the  Reserve 
components  of  the  Army,  Navy,  Air  Force,  Marine  Corps,  and  Coast  Guard, 
and  members  of  the  Army  National  Guard  of  the  United  States,  the  Air 
National  Guard  of  the  United  States,  and  the  Naval  Militia  and  of  the  National 
Guard  of  a  State,  territory,  or  the  District  of  Columbia,  except  the  National 
Guard  disbursing  officers  who  are  on  a  full-time  salarv  basis,  may  be  appointed 
and  serve  as  United  States  magistrates. 

(d)  Except  as  otherwise  provided  in  sections  375  and  636(h)  of  this  title,  no 
individual  may  serve  under  this  chapter  after  having  attained  the  age  of  seventv 
\  ears:  Provided,  however.  That  upon  a  majority  vote  of  all  the  judges  of  the  appoint- 
ing court  or  courts,  which  is  taken  upon  the  magistrate's  attaining  age  seventy  and 
upon  each  subsequent  anniversary  thereof,  a  magistrate  who  has  attained  the  age  of 
seventy  years  may  continue  to  serve  and  mav  be  reappointed  under  this  chapter. 

fe)  The  appointment  of  anv  individual  as  a  full-time  magistrate  shall  be  for  a 
term  of  eight  years,  and  the  appointment  of  any  individuals  as  a  part-time 
magistrate  shall  be  for  a  term  of  four  years,  except  that  the  term  of  a  full-time  or 
part-time  magistrate  appointed  under  subsection  (k)  shall  expire  upon  — 

(1)  the  expiration  of  the  absent  magistrate's  term, 

(2)  the  reinstatement  of  the  absent  magistrate  in  regular  service  in  office 
as  a  magistrate, 

(3)  the  failure  of  the  absent  magistrate  to  make  timely  application  under 
subsection  (j)  of  this  section  for  reinstatement  in  regular  service  in  office  as  a 
magistrate  after  discharge  or  release  from  military  service, 

(4)  the  death  or  resignation  of  the  absent  magitrate,  or 

(5)  the  removal  from  office  of  the  absent  magistrate  pursuant  to 
subsection  (i)  of  this  section,  whichever  mav  first  occur. 

(f )  Upon  the  expiration  of  his  term,  a  magistrate  mav,  bv  a  majority  vote  of 
the  judges  of  the  appointing  district  court  or  courts  and  with  the  approval  of  the 
judicial  council  of  the  circuit,  continue  to  perform  the  duties  of  his  office  until 
his  successor  is  appointed,  or  for  180  davs  after  the  date  of  the  expiration  of  the 
magistrate's  term,  whichever  is  earlier. 

(g)  Each  individual  appointed  as  a  magistrate  under  this  section  shall  take 
the  oath  or  affirmation  prescribed  bv  section  453  of  this  title  before  performing 
the  duties  of  his  office. 

(h)  Each  appointment  made  bv  a  judge  or  judges  of  a  district  court  shall  be 
entered  of  record  in  such  court,  and  notice  of  such  appointment  shall  be  given  at 
once  by  the  clerk  of  that  court  to  the  Director. 

(i)  Removal  of  a  magistrate  during  the  term  for  which  he  is  appointed  shall 
be  only  for  incompetency,  misconduct,  neglect  of  duty,  or  physical  or  mental  dis- 
ability', but  a  magistrate's  office  shall  be  terminated  if  the  conference  determines 
that  the  services  performed  bv  his  office  are  no  longer  needed.  Removal  shall  be 
by  the  judges  of  the  district  court  for  the  judicial  district  in  which  the  magistrate 
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serves;  where  there  is  more  than  one  judge  of  a  district  court,  removal  shall  not 
occur  unless  a  majority  of  all  the  judges  of  such  court  concur  in  the  order  of 
removal;  and  when  there  is  a  tie  vote  of  the  judges  of  the  district  court  on  the 
question  of  the  removal  or  retention  in  office  of  a  magistrate,  then  removal  shall 
be  only  by  a  concurrence  of  a  majority  of  all  the  judges  of  the  council.  In  the 
case  of  a  magistrate  appointed  under  the  third  sentence  of  subsection  (a)  of  this 
section,  removal  shall  not  occur  unless  a  majority  of  all  the  judges  of  the 
appointing  district  courts  concur  in  the  order  of  removal;  and  where  there  is  a  tie 
vote  on  the  question  of  the  removal  or  retention  in  office  of  a  magistrate,  then 
removal  shall  be  only  by  a  concurrence  of  a  majority  of  all  the  judges  of  the 
council  or  councils.  Before  any  order  or  removal  shall  be  entered,  a  full 
specification  of  the  charges  shall  be  furnished  to  the  magistrate,  and  he  shall  be 
accorded  by  the  judge  or  judges  of  the  removing  court,  courts,  council,  or 
councils  an  opportunity  to  be  heard  on  the  charges. 

(j)  Upon  the  grant  bv  the  appropriate  district  court  or  courts  of  a  leave  of 
absence  to  a  magistrate  entitled  to  such  relief  under  chapter  43  of  title  38,  such 
court  or  courts  mav  proceed  to  appoint,  in  the  manner  specified  in  subsection  (a) 
of  this  section,  another  magistrate,  qualified  for  appointment  and  service  under 
subsections  (b),  (c),  and  (d)  of  this  section,  who  shall  serve  for  the  period 
specified  in  subsection  (e)  of  this  section. 

(k)  A  United  States  magistrate  appointed  under  this  chapter  shall  be  exempt 
from  the  provisions  of  subchapter  I  of  chapter  63  of  title  5. 

§632.     Character  of  service 

(a)  Full-time  United  States  magistrates  may  not  engage  in  the  practice  of 
law,  and  may  not  engage  in  anv  other  business,  occupation,  or  employment 
inconsistent  with  the  expeditious,  proper,  and  impartial  performance  of  their 
duties  as  judicial  officers. 

(b)  Part-time  United  States  magistrates  shall  render  such  service  as  judicial 
officers  as  is  required  by  law.  While  so  serving  thev  may  engage  in  the  practice  of 
law,  but  may  not  serve  as  counsel  in  any  criminal  action  in  any  court  of  the 
United  States,  nor  act  in  any  capacity  that  is,  under  such  regulations  as  the 
conference  mav  establish,  inconsistent  with  the  proper  discharge  of  their  office. 
Within  such  restrictions,  they  mav  engage  in  any  other  business,  occupation,  or 
employment  which  is  not  inconsistent  with  the  expeditious,  proper,  and 
impartial  performance  of  their  duties  as  judicial  officers. 

$636.     Jurisdiction,  powers,  and  tempor\ry  assignment 

(a)  Each  United  States  magistrate  serving  under  this  chapter  shall  have 
within  the  district  in  which  sessions  are  held  bv  the  court  that  appointed  the 
magistrate  judge,  at  other  places  where  that  court  may  function,  and  elsewhere  as 
authorized  by  law  — 
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(1)  all  powers  and  duties  conferred  or  imposed  upon  United  States  com- 
missioners by  law  or  by  the  Rules  of  Criminal  Procedure  for  the  United  States 
District  Courts; 

Z  the  power  to  administer  oaths  and  affirmations,  issue  orders  pursuant 
to  section  3142  of  title  18  concerning  release  or  detention  of  persons  pending 
trial,  and  take  acknowledgements,  affidavits,  and  depositions; 

(3)  the  power  to  conduct  trials  under  section  3401,  title  18,  United  States 
Code,  in  conformity  with  and  subject  to  the  limitations  of  that  section; 

4 1  the  power  to  enter  a  sentence  for  a  pettv  offense;  and 

(5)  the  power  to  enter  a  sentence  for  a  class  A  misdemeanor,  in  a  case  in 
which  the  parties  have  consented. 

(b)  (1)  Notwithstanding  any  provision  of  law  to  the  contrary  — 

(A)  a  judge  mav  designate  a  magistrate  to  hear  and  determine  anv  pretrial 
matter  pending  before  the  court,  except  a  motion  for  injunctive  relief,  for 
judgment  on  the  pleadings,  for  summarv  judgment,  to  dismiss  or  quash  an 
indictment  or  information  made  bv  the  defendant,  to  suppress  evidence  in  a 
criminal  case,  to  dismiss  or  to  permit  maintenance  of  a  class  action,  to  dismiss 
for  failure  to  state  a  claim  upon  which  relief  can  be  granted,  and  to 
involuntarily  dismiss  an  action.  A  judge  of  the  court  may  reconsider  anv 
pretrial  matter  under  this  subparagraph  (A)  where  it  has  been  shown  that  the 
magistrate's  order  is  clearlv  erroneous  or  contrarv  to  law . 

(B)  a  judge  may  also  designate  a  magistrate  to  conduct  hearings, 
including  evidentiary  hearings,  and  to  submit  to  a  judge  of  the  court 
proposed  findings  of  fact  and  recommendations  for  the  disposition,  bv  a 
judge  of  the  court,  of  anv  motion  excepted  in  subparagraph  (A),  of 
applications  for  posttrial  relief  made  by  individuals  convicted  of  criminal 
offenses  and  of  prisoner  petitions  challenging  conditions  of  confinement. 

(C)  the  magistrate  shall  file  his  proposed  findings  and  recommenda- 
tions under  subparagraph  ( B )  with  the  court  and  a  copy  shall  forthwith  be 
mailed  to  all  parties. 

Within  ten  days  after  being  served  with  a  copv,  anv  partv  mav  serve  and  file 
written  objections  to  such  proposed  findings  and  recommendations  as  provided 
by  rules  of  court.  A  judge  of  the  court  shall  make  a  de  novo  determination  of 
those  portions  of  the  report  or  specified  proposed  findings  or  recommendations 
to  which  objection  is  made.  A  judge  of  the  court  mav  accept,  reject,  or  modifv,  in 
whole  or  in  part,  the  findings  or  recommendations  made  bv  the  magistrate.  The 
judge  may  also  receive  further  evidence  or  recommit  the  matter  to  the  magistrate 
with  instructions. 

Z  A  iudge  mav  designate  a  magistrate  to  serve  as  a  special  master 
pursuant  to  the  applicable  provisions  of  this  title  and  the  Federal  Rules  of 
Civil  Procedure  for  the  United  States  district  courts.  A  judge  may  designate  a 
magistrate  to  serve  as  a  special  master  in  anv  civil  case,  upon  consent  of  the 
parties,  without  regard  to  the  provisions  of  rule  53(b)  of  the  Federal  Rules  of 
Civil  Procedure  for  the  United  States  district  courts. 
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(3)  A  magistrate  mav  be  assigned  such  additional  duties  as  are  not  incon- 
sistent with  the  Constitution  and  laws  of  the  United  States. 

(4)  Each  district  court  shall  establish  rules  pursuant  to  which  the  magis- 
trates shall  discharge  their  duties. 

(c)  Notwithstanding  any  provision  of  law  to  the  contrary  — 

(1)  Upon  the  consent  of  the  parties,  a  full-time  United  States  magistrate 
or  a  part-time  United  States  magistrate  who  serves  as  a  full-time  judicial  officer 
may  conduct  any  or  all  proceedings  in  a  jury  or  nonjury  civil  matter  and  order 
the  entry  of  judgment  in  the  case,  when  specially  designated  to  exercise  such 
jurisdiction  by  the  district  court  or  courts  he  serves.  Upon  the  consent  of  the 
parties,  pursuant  to  their  specific  written  request,  anv  other  part-time 
magistrate  may  exercise  such  jurisdiction,  if  such  magistrate  meets  the  bar 
membership  requirements  set  forth  in  section  63 lib  it  1 1  and  the  chief  judge  of 
the  district  court  certifies  that  a  full-time  magistrate  is  not  reasonablv  available 
in  accordance  with  guidelines  established  by  the  judicial  council  of  the 
circuit.  When  there  is  more  than  one  judge  of  a  district  court,  designation 
under  this  paragraph  shall  be  bv  the  concurrence  of  a  majoritv  of  all  the  judges 
of  such  district  court,  and  when  there  is  no  such  concurrence,  then  bv  the 
chief  judge. 

(2)  If  a  magistrate  is  designated  to  exercise  civil  jurisdiction  under 
paragraph  (1)  of  this  subsection,  the  clerk  of  court  shall,  at  the  time  the  action 
is  filed,  notify  the  parties  of  the  availability  of  a  magistrate  to  exercise  such 
jurisdiction.  The  decision  of  the  parties  shall  be  communicated  to  the  clerk  of 
court.  Thereafter,  either  the  district  court  judge  or  the  magistrate  may  again 
advise  the  parties  of  the  availability  of  the  magistrate,  but  in  so  doing,  shall  also 
advise  the  parties  that  thev  are  free  to  withhold  consent  without  adverse 
substantive  consequences.  Rules  of  court  for  the  reference  of  civil  matters  to 
magistrates  shall  include  procedures  to  protect  the  voluntariness  of  the  parties' 
consent. 

(3)  Upon  entry  of  judgment  in  am-  case  referred  under  paragraph  ( 1  of 
this  subsection,  an  aggrieved  partv  mav  appeal  direetlv  to  the  appropriate 
United  States  court  of  appeals  from  the  judgment  of  the  magistrate  in  the  same 
manner  as  an  appeal  from  any  other  judgment  of  a  district  court.  The  consent 
of  the  parties  allows  a  magistrate  designated  to  exercise  civil  jurisdiction  under 
paragraph  ( 1 )  of  this  subsection  to  direct  the  entry  of  a  judgment  of  the  district 
court  in  accordance  with  the  Federal  Rules  of  Civil  Procedure.  Nothing  in 
this  paragraph  shall  be  construed  as  a  limitation  of  any  party's  right  to  seek 
review  by  the  Supreme  Court  of  the  United  States. 

(4)  The  court  mav,  for  good  cause  shown  on  its  own  motion,  or  under 
extraordinary  circumstances  shown  by  any  party,  vacate  a  reference  of  a  civil 
matter  to  a  magistrate  under  this  subsection. 

(5)  The  magistrate  shall,  subject  to  guidelines  of  the  Judicial  Conference, 
determine  whether  the  record  taken  pursuant  to  this  section  shall  be  taken  by 
electronic  sound  recording,  by  a  court  reporter,  or  by  other  means. 
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(d)  The  practice  and  procedure  for  the  trial  of  cases  before  officers  serving 
under  this  chapter  shall  conform  to  rules  promulgated  by  the  Supreme  Court 
pursuant  to  section  2072  of  this  tide. 

(e)  Contempt  Authority'. 

( 1 )  In  General.  A  United  States  magistrate  judge  serving  under  this  chapter 
shall  have  within  the  territorial  jurisdiction  prescribed  by  the  appointment  of 
such  magistrate  judge  the  power  to  exercise  contempt  authority  as  set  forth  in  this 
subsection. 

(2)  Summarv  Criminal  Contempt  Authority.  A  magistrate  judge  shall 
have  the  power  to  punish  summarily  by  fine  or  imprisonment  such  contempt 
of  the  authority  of  such  magistrate  judge  constituting  misbehavior  of  any 
person  in  the  magistrate  judge's  presence  so  as  to  obstruct  the  administration 
of  justice.  The  order  of  contempt  shall  be  issued  under  the  Federal  Rules  of 
Criminal  Procedure. 

(3)  Additional  Criminal  Contempt  Authority  in  Civil  Consent  and 
Misdemeanor  Cases.  In  any  case  in  which  a  United  States  magistrate  judge 
presides  with  the  consent  of  the  parties  under  subsection  (c)  of  this  section, 
and  in  any  misdemeanor  case  proceeding  before  a  magistrate  judge  under 
section  3401  of  title  18,  the  magistrate  judge  shall  have  the  power  to  punish, 
by  fine  or  imprisonment,  criminal  contempt  constituting  disobedience  or 
resistance  to  the  magistrate  judge's  lawful  writ,  process,  order,  rule,  decree,  or 
command.  Disposition  of  such  contempt  shall  be  conducted  upon  notice  and 
hearing  under  the  Federal  Rules  of  Criminal  Procedure. 

(4)  Civil  Contempt  Authority  in  Civil  Consent  and  Misdemeanor  Cases. 
In  any  case  in  which  a  United  States  magistrate  judge  presides  with  the 
consent  of  the  parties  under  subsection  (c)  of  this  section,  and  in  any 
misdemeanor  case  proceeding  before  a  magistrate  judge  under  section  3401  of 
title  18,  the  magistrate  judge  may  exercise  the  civil  contempt  authority  of  the 
district  court.  This  paragraph  shall  not  be  construed  to  limit  the  authority  of  a 
magistrate  judge  to  order  sanctions  under  any  other  statute,  the  Federal  Rules 
of  Civil  Procedure,  or  the  Federal  Rules  of  Criminal  Procedure. 

(5)  Criminal  Contempt  Penalties.  The  sentence  imposed  by  a  magistrate 
judge  for  any  criminal  contempt  provided  for  in  paragraphs  (2)  and  (3)  shall 
not  exceed  the  penalties  for  a  Class  C  misdemeanor  as  set  forth  in  sections 
3581(b)(8)  and  3571(b)(6)  of  title  18. 

(6)  Certification  of  Other  Contempts  to  the  District  Court.  Upon  the 
commission  of  any  such  act 

(A)  in  any  case  in  which  a  United  States  magistrate  judge  presides  with 
the  consent  of  the  parties  under  subsection  (c)  of  this  section,  or  in  any 
misdemeanor  case  proceeding  before  a  magistrate  judge  under  section  3401 
of  title  18,  that  may,  in  the  opinion  of  the  magistrate  judge,  constitute  a 
serious  criminal  contempt  punishable  bv  penalties  exceeding  those  set  forth 
in  paragraph  (5)  of  this  subsection,  or 
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(B)  in  any  other  case  or  proceeding  under  subsection  (a)  or  (b)  of  this 
section,  or  anv  other  statute,  where 

(i)  the  act  committed  in  the  magistrate  judge's  presence  may,  in  the 
opinion  of  the  magistrate  judge,  constitute  a  serious  criminal  contempt 
punishable  by  penalties  exceeding  those  set  forth  in  paragraph  (5)  of  this 
subsection, 

(ii)  the  act  that  constitutes  a  criminal  contempt  occurs  outside  the 
presence  of  the  magistrate  judge,  or 

(iii)  the  act  constitutes  a  civil  contempt,  the  magistrate  judge  shall 
forthwith  certify  the  facts  to  a  district  judge  and  may  serve  or  cause  to  be 
served,  upon  any  person  whose  behavior  is  brought  into  question  under 
this  paragraph,  an  order  requiring  such  person  to  appear  before  a  district 
judge  upon  a  day  certain  to  show  cause  why  that  person  should  not  be 
adjudged  in  contempt  by  reason  of  the  facts  so  certified.  The  district 
judge  shall  thereupon  hear  the  evidence  as  to  the  act  or  conduct 
complained  of  and,  if  it  is  such  as  to  warrant  punishment,  punish  such 
person  in  the  same  manner  and  to  the  same  extent  as  for  a  contempt 
committed  before  a  district  judge. 

(7)  Appeals  of  Magistrate  Judge  Contempt  Orders.  The  appeal  of  an  order 
of  contempt  under  this  subsection  shall  be  made  to  the  court  of  appeals  in  cases 
proceeding  under  subsection  (c)  of  this  section.  The  appeal  of  any  other  order  of 
contempt  issued  under  this  section  shall  be  made  to  the  district  court. 

(f )  In  an  emergency  and  upon  the  concurrence  of  the  chief  judges  of  the 
districts  involved,  a  United  States  magistrate  may  be  temporarily  assigned  to 
perform  any  of  the  duties  specified  in  subsection  (a),  (b),  or  (c)  of  this  section  in  a 
judicial  district  other  than  the  judicial  district  for  which  he  has  been  appointed. 
No  magistrate  shall  perform  any  of  such  duties  in  a  district  to  which  he  has  been 
temporarily  assigned  until  an  order  has  been  issued  bv  the  chief  judge  of  such 
district  specifying  (1)  the  emergency  by  reason  of  which  he  has  been  transferred, 
(2)  the  duration  of  his  assignment,  and  (3)  the  duties  which  he  is  authorized 
to  perform.  A  magistrate  so  assigned  shall  not  be  entitled  to  additional  compensa- 
tion but  shall  be  reimbursed  for  actual  and  necessary  expenses  incurred  in  the 
performance  of  his  duties  in  accordance  with  section  635. 

(g)  A  United  States  magistrate  mav  perform  the  verification  function  required 
by  section  4107  of  title  18,  United  States  Code.  A  magistrate  may  be  assigned  by 
a  judge  of  any  United  States  district  court  to  perform  the  verification  required 
by  section  4108  and  the  appointment  of  counsel  authorized  by  section  4109 
of  title  18,  United  States  Code,  and  mav  perform  such  functions  beyond  the 
territorial  limits  of  the  United  States.  A  magistrate  assigned  such  functions  shall 
have  no  authority  to  perform  any  other  function  within  the  territory  of  a  foreign 
country. 

(h)  A  United  States  magistrate  who  has  retired  may,  upon  the  consent  of  the 
chief  judge  of  the  district  involved,  be  recalled  to  serve  as  a  magistrate  in  any  judi- 
cial district  by  the  judicial  council  of  the  circuit  within  which  such  district  is 
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located.  Upon  recall,  a  magistrate  may  receive  a  salary  for  such  service  in 
accordance  with  regulations  promulgated  by  the  Judicial  Conference,  subject  to 
the  restrictions  on  the  payment  of  an  annuity  set  forth  in  section  377  of  this  title  or  in 
subchapter  III  of  chapter  83,  and  chapter  84,  of  title  5  which  are  applicable  to  such 
magistrate.  The  requirements  set  forth  in  subsections  (a),  (b)(3),  and  (d)  of  section 
631,  and  paragraph  (1)  of  subsection  (b)  of  such  section  to  the  extent  such 
paragraph  requires  membership  of  the  bar  of  the  location  in  which  an  individual  is 
to  serve  as  a  magistrate,  shall  not  applv  to  the  recall  of  a  retired  magistrate  under 
this  subsection  or  section  3"  5  of  this  title.  Any  other  requirement  set  forth  in  section 
631(b)  shall  apply  to  the  recall  of  a  retired  magistrate  under  this  subsection  or 
section  375  of  this  title  unless  such  retired  magistrate  met  such  requirement  upon 
appointment  or  reappointment  as  a  magistrate  under  section  631. 


Chapter  44.     Alternative  Dispute  Resolution 

$651.     Authorization  of  alternative  dispute  resolution 

(a)  Definition.  For  purposes  of  this  chapter,  an  alternative  dispute 
resolution  process  includes  any  process  or  procedure,  other  than  an  adjudication 
by  a  presiding  judge,  in  which  a  neutral  third  partv  participates  to  assist  in  the 
resolution  of  issues  in  eontroversv,  through  processes  such  as  earlv  neutral 
evaluation,  mediation,  minitrial,  and  arbitration  as  provided  in  sections  654 
through  658. 

(b)  Authority.  Each  United  States  district  court  shall  authorize,  by  local  rule 
adopted  under  section  2071(a),  the  use  of  alternative  dispute  resolution  processes 
in  all  civil  actions,  including  adversarv  proceedings  in  bankruptcv,  in  accordance 
with  this  chapter,  except  that  the  use  of  arbitration  mav  be  authorized  only  as 
provided  in  section  654.  Each  United  States  district  court  shall  devise  and 
implement  its  own  alternative  dispute  resolution  program,  by  local  rule  adopted 
under  section  2071(a),  to  encourage  and  promote  the  use  of  alternative  dispute 
resolution  in  its  district. 

(c)  Existing  alternative  dispute  resolution  programs.  In  those  courts  where 
an  alternative  dispute  resolution  program  is  in  place  on  the  date  of  the 
enactment  of  the  Alternative  Dispute  Resolution  Act  of  1998,  the  court  shall 
examine  the  effectiveness  of  that  program  and  adopt  such  improvements  to  the 
program  as  are  consistent  with  the  provisions  and  purposes  of  this  chapter. 

(d)  Administration  of  alternate  dispute  resolution  programs.  Each  United 
States  district  court  shall  designate  an  employee,  or  a  judicial  officer,  who  is 
knowledgeable  in  alternative  dispute  resolution  practices  and  processes  to 
implement,  administer,  oversee,  and  evaluate  the  court's  alternative  dispute 
resolution  program.  Such  person  may  also  be  responsible  for  recruiting, 
screening,  and  training  attornevs  to  serve  as  neutrals  and  arbitrators  in  the 
court's  alternative  dispute  resolution  program.  .  .  . 
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S652.     Jurisdiction 

(a)  Consideration  of  alternative  dispute  resolution  in  appropriate  cases. 
Notwithstanding  any  provision  of  law  to  the  contrary  and  except  as  provided  in 
subsections  (b)  and  (c),  each  district  court  shall,  by  local  rule  adopted  under 
section  2071(a),  require  that  litigants  in  all  civil  cases  consider  the  use  of  an 
alternative  dispute  resolution  process  at  an  appropriate  stage  in  the  litigation. 
Each  district  court  shall  provide  litigants  in  all  civil  cases  with  at  least  one 
alternative  dispute  resolution  process,  including,  but  not  limited  to,  mediation, 
earlv  neutral  evaluation,  minitrial,  and  arbitration  as  authorized  in  sections  654 
through  658.  Any  district  court  that  elects  to  require  the  use  of  alternative  dispute 
resolution  in  certain  cases  may  do  so  only  with  respect  to  mediation,  earlv 
neutral  evaluation,  and,  if  the  parties  consent,  arbitration. 

(b)  Actions  exempted  from  consideration  of  alternative  dispute  resolution. 
Each  district  court  may  exempt  from  the  requirements  of  this  section  specific 
cases  or  categories  of  cases  in  which  use  of  alternative  dispute  resolution  would 
not  be  appropriate.  In  defining  these  exemptions,  each  district  court  shall  consult 
with  members  of  the  bar,  including  the  United  States  Attorney  for  that  district. 

(c)  Authority  of  the  Attorney  General.  Nothing  in  this  section  shall  alter  or 
conflict  with  the  authority  of  the  Attorney  General  to  conduct  litigation  on 
behalf  of  the  United  States,  with  the  authority  of  any  Federal  agencv  authorized 
to  conduct  litigation  in  the  United  States  courts,  or  with  anv  delegation  of 
litigation  authority  by  the  Attorney  General. 

(d)  Confidentiality  provisions.  Until  such  time  as  rules  are  adopted  under 
chapter  131  of  this  title  providing  for  the  confidentiality  of  alternative  dispute 
resolution  processes  under  this  chapter,  each  district  court  shall,  by  local  rule 
adopted  under  section  2071(a),  provide  for  the  confidentiality  of  the  alternative 
dispute  resolution  processes  and  to  prohibit  disclosure  of  confidential  dispute 
resolution  communications. 


§653.     Neutrals 

(a)  Panel  of  neutrals.  Each  district  court  that  authorizes  the  use  of 
alternative  dispute  resolution  processes  shall  adopt  appropriate  processes  for 
making  neutrals  available  for  use  by  the  parties  for  each  category  of  process 
offered.  Each  district  court  shall  promulgate  its  own  procedures  and  criteria  for 
the  selection  of  neutrals  on  its  panels. 

(b)  Qualifications  and  training.  Each  person  serving  as  a  neutral  in  an 
alternative  dispute  resolution  process  should  be  qualified  and  trained  to  serve  as 
a  neutral  in  the  appropriate  alternative  dispute  resolution  process.  For  this  pur- 
pose, the  district  court  may  use,  among  others,  magistrate  judges  who  have  been 
trained  to  serve  as  neutrals  in  alternative  dispute  resolution  processes,  professional 
neutrals  from  the  private  sector,  and  persons  who  have  been,  trained  to  serve  as 
neutrals  in  alternative  dispute  resolution  processes.  Until  such  time  as  rules  are 
adopted  under  chapter  131  of  this  title  relating  to  the  disqualification  of  neutrals, 
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each  district  court  shall  issue  rules  under  section  207 1(a)  relating  to  the  disqualifica- 
tion of  neutrals  (including,  where  appropriate,  disqualification  under  section  455 
of  this  title,  other  applicable  law,  and  professional  responsibility  standards). 

§654.     Arbitration 

(a)  Referral  of  actions  to  arbitration.  Notwithstanding  any  provision  of  law  to 
the  contrarv  and  except  as  provided  in  subsections  (a),  (b),  and  (c)  of  section  652 
and  subsection  (d)  of  this  section,  a  district  court  may  allow  the  referral  to  arbi- 
tration of  anv  civil  action  (including  anv  adversary  proceeding  in  bankruptcy) 
pending  before  it  when  the  parties  consent,  except  that  referral  to  arbitration  may 
not  be  made  where  — 

(1)  the  action  is  based  on  an  alleged  violation  of  a  right  secured  by  the 
Constitution  of  the  United  States; 

(2)  jurisdiction  is  based  in  whole  or  in  part  on  section  1343  of  this  title;  or 

(3)  the  relief  sought  consists  of  monev  damages  in  an  amount  greater  than 
5150,000. 

(b)  Safeguards  in  consent  cases.  Until  such  time  as  rules  are  adopted  under 
chapter  131  of  this  title  relating  to  procedures  described  in  this  subsection,  the 
district  court  shall,  by  local  rule  adopted  under  section  2071(a),  establish 
procedures  to  ensure  that  any  civil  action  in  which  arbitration  bv  consent  is 
allowed  under  subsection  (a)  — 

(1)  consent  to  arbitration  is  freelv  and  knowinglv  obtained;  and 

(2)  no  parh-  or  attorney  is  prejudiced  for  refusing  to  participate   in 
arbitration. 

(c)  Presumptions.  For  purposes  of  subsection  (a)(3),  a  district  court  may 
presume  damages  are  not  in  excess  of  $150,000  unless  counsel  certifies  that 
damages  exceed  such  amount. 

(d)  Existing  Programs.  Nothing  in  this  chapter  is  deemed  to  affect  any 
program  in  which  arbitration  is  conducted  pursuant  to  section  title  IX  of  the 
Judicial  Improvements  and  Access  to  Justice  Act  (Public  Law  100  —  702),  as 
amended  by  section  1  of  Public  Law  105-53. 

$65  5.     Arbitrators 

(a)  Powers  of  arbitrators.  An  arbitrator  to  whom  an  action  is  referred  under 
section  654  shall  have  the  power,  within  the  judicial  district  of  the  district  court 
which  referred  the  action  to  arbitration  — 

(1)  to  conduct  arbitration  hearings; 

(2)  to  administer  oaths  and  affirmations;  and 

(3)  to  make  awards. 

(b)  Standards  for  certification.  Each  district  court  that  authorizes  arbitration 
shall  establish  standards  for  the  certification  of  arbitrators  and  shall  certifv  arbi- 
trators to  perform  services  in  accordance  with  such  standards  and  this  chapter. 
The  standards  shall  include  provisions  requiring  that  anv  arbitrtor  — 
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(1)  shall  take  the  oath  or  affirmation  described  in  section  453;  and 

(2)  shall  be  subject  to  the  disqualification  rules  under  section  455. 

(c)  Immunity.  All  individuals  serving  as  arbitrators  in  an  alternative  dispute 
resolution  program  under  this  chapter  are  performing  quasi-judicial  functions 
and  are  entitled  to  the  immunities  and  protections  that  the  law  accords  to 
persons  serving  in  such  capacity. 

§656.     Subpoenas 

Rule  45  of  the  Federal  Rules  of  Civil  Procedure  (relating  to  subpoenas) 
applies  to  subpoenas  for  the  attendance  of  witnesses  and  the  production  of 
documentary  evidence  at  an  arbitration  hearing  under  this  chapter. 

§657.     Arbitration  award  and  judgment 

(a)  Filing  and  effect  of  arbitration  award.  An  arbitration  award  made  by  an 
arbitrator  under  this  chapter,  along  with  proof  of  service  of  such  award  on  the 
other  part)'  by  the  prevailing  part}-  or  by  the  plaintiff,  shall  be  filed  promptly  after 
the  arbitration  hearing  is  concluded  with  the  clerk  of  the  district  court  that 
referred  the  case  to  arbitration.  Such  award  shall  be  entered  as  the  judgment  of 
the  court  after  the  time  has  expired  for  requesting  a  trial  de  novo.  The  judgment  so 
entered  shall  be  subject  to  the  same  provisions  of  law  and  shall  have  the  same  force 
and  effect  as  a  judgment  of  the  court  in  a  civil  action,  except  that  the  judgment  shall 
not  be  subject  to  review  in  anv  other  court  by  appeal  or  otherwise. 

(b)  Sealing  of  arbitration  award.  The  district  court  shall  provide,  by  local 
rule  adopted  under  section  2071(a),  that  the  contents  of  any  arbitration  award 
made  under  this  chapter  shall  not  be  made  known  to  any  judge  who  might  be 
assigned  to  the  case  until  the  district  court  has  entered  final  judgment  in  the 
action  or  the  action  has  otherwise  terminated. 

(c)  Trial  de  novo  of  arbitration  awards. 

( 1 )  Time  for  filing  demand.  Within  30  days  after  the  filing  of  an  arbitration 
award  with  a  district  court  under  subsection  (a),  any  party  may  file  a  written 
demand  for  a  trial  de  novo  in  the  district  court. 

(2)  Action  restored  to  court  docket.  Upon  a  demand  for  a  trial  de  novo, 
the  action  shall  be  restored  to  the  docket  of  the  court  and  treated  for  all 
purposes  as  if  it  had  not  been  referred  to  arbitration. 

(3)  Exclusion  of  evidence  of  arbitration.  The  court  shall  not  admit  at  the 
trial  de  novo  any  evidence  that  there  has  been  an  arbitration  proceeding,  the 
nature  or  amount  of  any  award,  or  any  other  matter  concerning  the  conduct  of 
the  arbitration  proceeding,  unless  — 

(A)  the  evidence  would  otherwise  be  admissible  in  the  court  under  the 
Federal  Rules  of  Evidence;  or 

(B)  the  parties  have  otherwise  stipulated. 
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Part  IV.     Jurisdiction  and  Venue 
Chapter  81.     Supreme  Court 

$1251.     Original  jurisdiction 

(a)  The  Supreme  Court  shall  have  original  and  exclusive  jurisdiction  of  all 
controversies  between  two  or  more  States. 

(b)  The  Supreme  Court  shall  have  original  but  not  exclusive  jurisdiction  of: 

(1)  All   actions   or  proceedings   to   which   ambassadors,   other   public 
ministers,  consuls,  or  vice  consuls  of  foreign  states  are  parties; 

(2)  All  controversies  between  the  United  States  and  a  State; 

(3)  All  actions  or  proceedings  by  a  State  against  the  citizens  of  another 
State  or  against  aliens. 

5 1252.  [Repealed] 

5 1253.  Direct  appeals  from  decisions  of  three-judge  courts 

Except  as  otherwise  provided  bv  law,  anv  partv  mav  appeal  to  the  Supreme 
Court  from  an  order  granting  or  denying,  after  notice  and  hearing,  an  interlocu- 
tory or  permanent  injunction  in  any  civil  action,  suit  or  proceeding  required  bv 
any  Act  of  Congress  to  be  heard  and  determined  by  a  district  court  of  three 
judges. 


$1254.     Courts  of  appeals;  certiorari;  certified  questions 


<\ 


Cases  in  the  courts  of  appeals  may  be  reviewed  bv  the  Supreme  Court  bv 
the  following  methods: 

(1 )  Bv  writ  of  certiorari  granted  upon  the  petition  of  anv  partv  to  anv  civil 
or  criminal  case,  before  or  after  rendition  of  judgment  or  decree; 

(2)  Bv  certification  at  any  time  by  a  court  of  appeals  of  anv  question  of 
law  in  anv  civil  or  criminal  case  as  to  which  instructions  are  desired,  and  upon 
such  certification  the  Supreme  Court  may  give  binding  instructions  or  require 
the  entire  record  to  be  sent  up  for  decision  of  the  entire  matter  in  eontroversv. 

S 1257.     State  courts;  certiorari 

(a)  Final  judgments  or  decrees  rendered  by  the  highest  court  of  a  State  in 
which  a  decision  could  be  had,  may  be  reviewed  by  the  Supreme  Court  bv  writ 
of  certiorari  where  the  validitv  of  a  treaty  or  statute  of  the  United  States  is  drawn 
in  question  or  where  the  validity  of  a  statute  of  any  State  is  drawn  in  question  on 
the  ground  of  its  being  repugnant  to  the  Constitution,  treaties,  or  laws  of  the 
United  States,  or  where  any  title,  right,  privilege,  or  immunitv  is  speciallv  set  up 
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or  claimed  under  the  Constitution  or  the  treaties  or  statutes  of,  or  any  com- 
mission held  or  authority  exercised  under,  the  United  States. 

(b)  For  the  purposes  of  this  section,  the  term  "highest  court  of  a  State" 
includes  the  District  of  Columbia  Court  of  Appeals. 

$1258.     Supreme  Court  of  Puerto  Rico;  appeal;  certiorari 

Final  judgments  or  decrees  rendered  by  the  Supreme  Court  of  the 
Commonwealth  of  Puerto  Rico  may  be  reviewed  by  the  Supreme  Court  by  writ  of 
certiorari  where  the  validity  of  a  treaty  or  statute  of  the  United  States  is  drawn  in 
question  or  where  the  validity  of  a  statute  of  the  Commonwealth  of  Puerto  Rico  is 
drawn  in  question  on  the  ground  of  its  being  repugnant  to  the  Constitution, 
treaties,  or  laws  of  the  United  States,  or  where  any  title,  right,  privilege,  or  immunity 
is  specially  set  up  or  claimed  under  the  Constitution  or  the  treaties  or  statutes  of,  or 
any  commission  held  or  authority  exercised  under,  the  United  States. 

Chapter  83.     Court  of  Appeals  h  ^r-eo  &\-5co&-fy  vM.i5roi    kltv'n. 

y^r  PovoJL 

51 29 1 .  Final  decisions  of  district  courts 

The  courts  of  appeals  (other  than  the  United  States  Court  of  Appeals  for  the 
Federal  Circuit)  shall  have  jurisdiction  of  appeals  from  all  final  decisions  of  the 
district  courts  of  the  United  States,  the  United  States  District  Court  for  the 
District  of  the  Canal  Zone,  the  District  Court  of  Guam,  and  the  District  Court  of 
the  Virgin  Islands,  except  where  a  direct  review  mav  be  had  in  the  Supreme 
Court.  The  jurisdiction  of  the  United  States  Court  of  Appeals  for  the  Federal 
Circuit  shall  be  limited  to  the  jurisdiction  described  in  sections  1292(c)  and  (d) 
and  1295  of  this  title. 

5 1 292.  Interlocutory  decisions 

(a)  Except  as  provided  in  subsections  (c)  and  (d)  of  this  section,  the  courts  of 
appeals  shall  have  jurisdiction  of  appeals  from: 

(1)  Interlocutor)-  orders  of  the  district  courts  of  the  United  States,  the 
United  States  District  Court  for  the  District  of  the  Canal  Zone,  the  District 
Court  of  Guam,  and  the  District  Court  of  the  Virgin  Islands,  or  of  the  judges 
thereof,  granting,  continuing,  modifying,  refusing  or  dissolving  injunctions,  or 
refusing  to  dissolve  or  modifv  injunctions,  except  where  a  direct  review  may  be 
had  in  the  Supreme  Court; 

(2)  Interlocutor}'  orders  appointing  receivers,  or  refusing  orders  o  wind  up 
receiverships  or  to  take  steps  to  accomplish  the  purposes  thereof,  such  as 
directing  sales  or  other  disposals  of  property; 
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(3)  Interlocutory  decrees  of  such  district  courts  or  the  judges  thereof 
determining  the  rights  and  liabilities  of  the  parties  to  admiralty  cases  in  which 
appeals  from  final  decrees  are  allowed. 

(b)  When  a  district  judge,  in  making  in  a  civil  action  an  order  not  otherwise 
appealable  under  this  section,  shall  be  of  the  opinion  that  such  order  involves  a 
controlling  question  of  law  as  to  which  there  is  substantial  ground  for  difference 
of  opinion  and  that  an  immediate  appeal  from  the  order  may  materially  advance 
the  ultimate  termination  of  the  litigation,  he  shall  so  state  in  writing  in  such 
order.  The  Court  of  Appeals  which  would  have  jurisdiction  of  an  appeal  of  such 
action  mav  thereupon,  in  its  discretion,  permit  an  appeal  to  be  taken  from  such 
order,  if  application  is  made  to  it  within  ten  days  after  the  entry  of  the  order: 
Provided,  however.  That  application  for  an  appeal  hereunder  shall  not  stay 
proceedings  in  the  district  court  unless  the  district  judge  or  the  Court  of  Appeals 
or  a  judge  thereof  shall  so  order. 

(c)  The  United  States  Court  of  Appeals  for  the  Federal  Circuit  shall  have 
exclusive  jurisdiction  — 

(1)  of  an  appeal  from  an  interlocutor}-  order  or  decree  described  in 
subsection  (a)  or  (b)  of  this  section  in  any  case  over  which  the  court  would 
have  jurisdiction  of  an  appeal  under  section  1295  of  this  title;  and 

(2)  of  an  appeal  from  a  judgment  in  a  civil  action  for  patent  infringement 
which  would  otherwise  be  appealable  to  the  United  States  Court  of  Appeals 
for  the  Federal  Circuit  and  is  final  except  for  an  accounting. 

(d)(1)  When  the  chief  judge  of  the  Court  of  International  Trade  issues  an 
order  under  the  provisions  of  section  256(b)  of  this  title,  or  when  am-  judge  of  the 
Court  of  International  Trade,  in  issuing  any  other  interlocutorv  order,  includes 
in  the  order  a  statement  that  a  controlling  question  of  law  is  invoked  with  respect 
to  which  there  is  a  substantial  ground  for  difference  of  opinion  and  that  an 
immediate  appeal  from  that  order  may  materially  advance  the  ultimate 
termination  of  the  litigation,  the  United  States  Court  of  Appeals  for  the  Federal 
Circuit  mav,  in  its  discretion,  permit  an  appeal  to  be  taken  from  such  order,  if 
application  is  made  to  that  Court  within  ten  days  after  the  entrv  of  such  order. 

(2)  When  the  chief  judge  of  the  United  States  Court  of  Federal  Claims 
issues  an  order  under  section  798(b)  of  this  title,  or  when  an}-  judge  of  the  United 
States  Court  of  Federal  Claims,  in  issuing  an  interlocutor}-  order,  includes  in  the 
order  a  statement  that  a  controlling  question  of  law  is  involved  with  respect  to 
which  there  is  a  substantial  ground  for  difference  of  opinion  and  that  an 
immediate  appeal  from  that  order  ma}-  materially  advance  the  ultimate 
termination  of  the  litigation,  the  United  States  Court  of  Appeals  for  the  Federal 
Circuit  mav,  in  its  discretion,  permit  an  appeal  to  be  taken  from  such  order,  if 
application  is  made  to  that  Court  within  ten  days  after  the  entry  of  such  order. 

(3)  Neither  the  application  for  nor  the  granting  of  an  appeal  under  this 
subsection  shall  stay  proceedings  in  the  Court  of  International  Trade  or  in  the 
Claims  Court  [Court  of  Federal  Claims],  as  the  case  ma}-  be,  unless  a  stay  is 
ordered  by  a  judge  of  the  Court  of  International  Trade  or  of  the  Claims  Court 
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[Court  of  Federal  Claims]  or  by  the  United  States  Court  of  Appeals  for  the 
Federal  Circuit  or  a  judge  of  that  court. 

(4)(A)  The  United  States  Court  of  Appeals  for  the  Federal  Circuit  shall 
have  exclusive  jurisdiction  of  an  appeal  from  an  interlocutor}'  order  of  a 
district  court  of  the  United  States,  the  District  Court  of  Guam,  the  District 
Court  of  the  Virgin  Islands,  or  the  District  Court  for  the  Northern  Mariana 
Islands,  granting  or  denving,  in  whole  or  in  part,  a  motion  to  transfer  an  action 
to  the  United  States  Claims  Court  under  section  1631  of  this  title. 

(B)  When  a  motion  to  transfer  an  action  to  the  Claims  Court  [Court  of 
Federal  Claims]  is  filed  in  a  district  court,  no  further  proceedings  shall  be 
taken  in  the  district  court  until  60  days  after  the  court  has  ruled  upon  the 
motion.  If  an  appeal  is  taken  from  the  district  court's  grant  or  denial  of  the 
motion,  proceedings  shall  be  further  stayed  until  the  appeal  has  been 
decided  by  the  Court  of  Appeals  for  the  Federal  Circuit.  The  stay  of 
proceedings  in  the  district  court  shall  not  bar  the  granting  of  preliminary  or 
injunctive  relief,  where  appropriate  and  where  expedition  is  reasonably 
necessary.  However,  during  the  period  in  which  proceedings  are  staved  as 
provided  in  this  subparagraph,  no  transfer  to  the  Claims  Court  [Court  of 
Federal  Claims]  pursuant  to  the  motion  shall  be  carried  out. 
(e)  The  Supreme  Court  mav  prescribe  rules,  in  accordance  with  section  2072 
of  this  title,  to  provide  for  an  appeal  of  an  interlocutorv  decision  to  the  courts  of 
appeals  that  is  not  otherwise  provided  for  under  subsection  (a),  (bi,  (c),  or  (d). 

$1294.     Circuits  in  which  decisions  renewable 

Except  as  provided  in  sections  1292(c),  1292(d),  and  1295  of  this  title, 
appeals  from  reviewable  decisions  of  the  district  and  territorial  courts  shall  be 
taken  to  the  courts  of  appeals  as  follows: 

( 1 )  From  a  district  court  of  the  United  States  to  the  court  of  appeals  for 
the  circuit  embracing  the  district; 

(2)  From  the  United  States  District  Court  for  the  District  of  the  Canal 
Zone,  to  the  Court  of  Appeals  for  the  Fifth  Circuit; 

(3)  From  the  District  Court  of  the  Virgin  Islands,  to  the  Court  of  Appeals 
for  the  Third  Circuit; 

(4)  From  the  District  Court  of  Guam,  to  the  Court  of  Appeals  for  the 
Ninth  Circuit. 


S 1 295.     Jurisdiction  of  the  United  States  Court  of  Appe\ls  for 
the  Feder\l  Circuit 

(a)  ThVUnited  States  Court  of  Appeals  for  the  Federal  Circuit  shall  have 
exclusive  jurisdiction  — 
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(1)  of  an  appeal  from  a  final  decision  of  a  district  court  of  the  United 
States,  the  United  States  District  Court  for  the  District  of  the  Canal  Zone,  the 
District  Court  of  Guam,  the  District  Court  of  the  Virgin  Islands,  or  the  District 
Court  for  the  Northern  Mariana  Islands,  if  the  jurisdiction  of  that  court  was 
based,  in  whole  or  in  part,  on  section  1338  of  this  title,  except  that  a  case  involv- 
ing a  claim  arising  under  any  Act  of  Congress  relating  to  copyrights,  exclusive 
rights  in  mask  works,  or  trademarks  and  no  other  claims  under  section  1338(a) 
shall  be  governed  by  sections  1291,  1292,  and  1294  of  this  title; 

( 2  i  of  an  appeal  from  a  final  decision  of  a  district  court  of  the  United 
States,  the  United  States  District  Court  for  the  District  of  the  Canal  Zone,  the 
District  Court  of  Guam,  the  District  Court  of  the  Virgin  Islands,  or  the 
District  Court  for  the  Northern  Mariana  Islands,  if  the  jurisdiction  of  that 
court  was  based,  in  whole  or  in  part,  on  section  1346  of  this  title,  except  that 
jurisdiction  of  an  appeal  in  a  case  brought  in  a  district  court  under  section 
1346(a)(1),  1346(b),  1346(e),  or  1346(f)  of  this  title  or  under  section  1346(a)(2) 
when  the  claim  is  founded  upon  an  Act  of  Congress  or  a  regulation  of  an 
executive  department  providing  for  internal  revenue  shall  be  governed  by 
sections  1291,  1292,  and  1294  of  this  title; 

(3)  of  an  appeal  from  a  final  decision  of  the  Claims  Court  [United  States 
Court  of  Federal  Claims]; 

(4)  of  an  appeal  from  a  decision  of  — 

(A)  the  Board  of  Patent  Appeals  and  Interferences  of  the  United  States 
Patent  and  Trademark  Office  with  respect  to  patent  applications  and 
interferences,  at  the  instance  of  an  applicant  for  a  patent  or  anv  partv  to  a 
patent  interference,  and  any  such  appeal  shall  waive  the  right  of  such 
applicant  or  party  to  proceed  under  section  145  or  146  of  title  35; 

(B)  the  Under  Secretary'  of  Commerce  for  Intellectual  Property  and 
Director  of  the  United  States  Patent  and  Trademark  Office  or  the 
Trademark  Trial  and  Appeal  Board  with  respect  to  applications  for 
registration  of  marks  and  other  proceedings  as  provided  in  section  21  of 
the  Trademark  Act  of  1946  (15  U.S.C.  1071);  or 

(C)  a  district  court  to  which  a  case  was  directed  pursuant  to  section 
145,  146,  or  154(b)  of  title  35; 

(5)  of  an  appeal  from  a  final  decision  of  the  United  States  Court  of 
International  Trade; 

(6)  to  review  the  final  determinations  of  the  United  States  International 
Trade  Commission  relating  to  unfair  practices  in  import  trade,  made  under 
section  337  of  the  Tariff  Act  of  1930  (19  U.S.C.  1337); 

(7)  to  review,  bv  appeal  on  questions  of  law  only,  findings  of  the  Secretary 
of  Commerce  under  general  note  2  of  the  Harmonized  Tariff  Schedule  of  the 
United  States  (relating  to  importation  of  instruments  or  apparatus); 

(8)  of  an  appeal  under  section  71  of  the  Plant  Variety  Protection  Act 
(7  U.S.C.  24611; 
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(9)  of  an  appeal  from  a  final  order  or  final  decision  of  the  Merit  Systems 
Protection  Board,  pursuant  to  sections  7703(b)(1)  and  7703(d)  of  title  5; 

(10)  of  an  appeal  from  a  final  decision  of  an  agency  board  of  contract 
appeals  pursuant  to  section  8(g)(1)  of  the  Contract  Disputes  Act  of  1978 
(41  U.S.C.  607(g)(1)); 

(11)  of  an  appeal  under  section  211  of  the  Economic  Stabilization  Act 
of  1970; 

(12)  of  an  appeal  under  section  5  of  the  Emergency  Petroleum  Allocation 
Act  of  1973; 

(13)  of  an  appeal  under  section  506(c)  of  the  Natural  Gas  Policy  Act 
of  1978;  and 

(14)  of  an  appeal  under  section  523  of  the  Energy  Policy  and  Conserva- 
tion Act. 

(b)  The  head  of  any  executive  department  or  agency  may,  with  the  approval 
of  the  Attorney  General,  refer  to  the  Court  of  Appeals  for  the  Federal  Circuit  for 
judicial  review  any  final  decision  rendered  by  a  board  of  contract  appeals 
pursuant  to  the  terms  of  any  contract  with  the  United  States  awarded  bv  that 
department  or  agency  which  the  head  of  such  department  or  agencv  has 
concluded  is  not  entitled  to  final itv  pursuant  to  the  review  standards  specified  in 
section  10(b)  of  the  Contract  Disputes  Act  of  1978  (41  U.S.C.  609(b)).  The  head 
of  each  executive  department  or  agency  shall  make  any  referral  under  this 
section  within  one  hundred  and  twenty  days  after  the  receipt  of  a  copy  of  the 
final  appeal  decision. 

(c)  The  Court  of  Appeals  for  the  Federal  Circuit  shall  review  the  matter 
referred  in  accordance  with  the  standards  specified  in  section  10(b)  of  the 
Contract  Disputes  Act  of  1978.  The  court  shall  proceed  with  judicial  review  on 
the  administrative  record  made  before  the  board  of  contract  appeals  on  matters 
so  referred  as  in  other  cases  pending  in  such  court,  shall  determine  the  issue  of 
finality  of  the  appeal  decision,  and  shall,  if  appropriate,  render  judgment 
thereon,  or  remand  the  matter  to  any  administrative  or  executive  body  or  official 
with  such  direction  as  it  may  deem  proper  and  just. 

S 1 296.     Review  of  certain  agency  actions 

(a)  Jurisdiction.  Subject  to  the  provisions  of  chapter  179,  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit  shall  have  jurisdiction  over  a  petition  for 
review  of  a  final  decision  under  chapter  5  of  title  3  of  — 

(1)  an  appropriate  agency  (as  determined  under  section  454  of  title  3); 

(2)  the  Federal  Labor  Relations  Authority  made  under  part  D  of 
subchapter  II  of  chapter  5  of  title  3,  notwithstanding  section  7123  of  title  5;  or 

(3)  the  Secretary  of  Labor  or  the  Occupational  Safety  and  Health 
Review  Commission,  made  under  part  C  of  subchapter  II  of  chapter  5  of 
title  3. 
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(b)  Filing  of  petition.  Any  petition  for  review  under  this  section  must  be 
filed  within  30  davs  after  the  date  the  petitioner  receives  notice  of  the  final 
decision. 

Chapter  85.     District  Courts;  Jurisdiction    ,  iU<jS- ^    \       ^  ^ 

S 1 33 1 .     Federal  question 

The  district  courts  shall  have  original  jurisdiction  of  all  civil  actions  arising 
under  the  Constitution,  laws,  or  treaties  of  the  United  States. 

^1 332.       DIVERSITY  OF  CITIZENSHIP;  AMOUNT  IN  CONTROVTRSY;  COSTS 

(a)  The  district  courts  shall  have  original  jurisdiction  of  all  civil  actions 
where  the  matter  in  controversy  exceeds  the  sum  or  value  of  S75,000,  exclusive  of 
interest  and  costs,  and  is  between  — 

(1)  citizens  of  different  States; 

(2)  citizens  of  a  State  and  citizens  or  subjects  of  a  foreign  state; 

(3)  citizens  of  different  States  and  in  which  citizens  or  subjects  of  a 
foreign  state  are  additional  parties;  and 

(4)  a  foreign  state,  defined  in  section  1603(a)  of  this  title,  as  plaintiff  and 
citizens  of  a  State  or  of  different  States. 

For  the  purposes  of  this  section,  section  1335,  and  section  1441,  an  alien 
admitted  to  the  United  States  for  permanent  residence  shall  be  deemed  a  citizen 
of  the  State  in  which  such  alien  is  domiciled. 

(b)  Except  when  express  provision  therefor  is  otherwise  made  in  a  statute  of 
the  United  States,  where  the  plaintiff  who  files  the  case  originallv  in  the  Federal 
courts  is  finallv  adjudged  to  be  entitled  to  recover  less  than  the  sum  or  value  of 
$75,000,  computed  without  regard  to  any  setoff  or  counterclaim  to  which  the 
defendant  mav  be  adjudged  to  be  entitled,  and  exclusive  of  interest  and  costs,  the 
district  court  may  deny  costs  to  the  plaintiff  and,  in  addition,  mav  impose  costs 
on  the  plaintiff. 

(c)  For  the  purposes  of  this  section  and  section  1441  of  this  title  — 
(1)  a  corporation  shall  be  deemed  to  be  a  citizen  of  anv  State  bv  which  it 

has  been  incorporated  and  of  the  State  where  it  has  its  principal  place  of 
business,  except  that  in  anv  direct  action  against  the  insurer  of  a  policv  or 
contract  of  liability  insurance,  whether  incorporated  or  unincorporated,  to 
which  action  the  insured  is  not  joined  as  a  party-defendant,  such  insurer  shall 
be  deemed  a  citizen  of  the  State  of  which  the  insured  is  a  citizen,  as  well  as  of 
anv  State  bv  which  the  insurer  has  been  incorporated  and  of  the  State  where  it 
has  its  principal  place  of  business;  and 


333 


Section  1332  Selected  Provisions  from  Title  28 

(2)  the  legal  representative  of  the  estate  of  a  decedent  shall  be  deemed 
to  be  a  citizen  only  of  the  same  State  as  the  decedent,  and  the  legal 
representative  of  an  infant  or  incompetent  shall  be  a  citizen  onlv  of  the  same 
State  as  the  infant  or  incompetent. 

(d)(1)  In  this  subsection  — 

(A)  the  term  "class"  means  all  of  the  class  members  in  a  class  action; 

(B)  the  term  "class  action"  means  any  civil  action  filed  under  rule  23  of 
the  Federal  Rules  of  Civil  Procedure  or  similar  State  statute  or  rule  of 
judicial  procedure  authorizing  an  action  to  be  brought  by  1  or  more 
representative  persons  as  a  class  action; 

(C)  the  term  "class  certification  order"  means  an  order  issued  by  a 
court  approving  the  treatment  of  some  or  all  aspects  of  a  civil  action  as  a 
class  action;  and 

(D)  the  term  "class  members"  means  the  persons  (named  or  unnamed) 
who  fall  within  the  definition  of  the  proposed  or  certified  class  in  a  class 
action. 

r "(2)  The  district  courts  shall  have  original  jurisdiction  of  any  civil  action  in 

\  which  the  matter  in  controversy  exceeds  the  sum  or  value  of  $5,000,000, 
1  exclusive  of  interest  and  costs,  and  is  a  class  action  in  which  — 
Aa-^        (^)  anyjTiember  of  a  class  of  plaintiffs  is  a  citizen  of  a  State  different 
from  any  defendant; 

(B)  any  member  of  a  class  of  plaintiffs  is  a  foreign  state  or  a  citizen  or 
subject  of  a  foreign  state  and  any  defendant  is  a  citizen  of  a  State;  or 

(C)  any  member  of  a  class  of  plaintiffs  is  a  citizen  of  a  State  and  any 
defendant  is  a  foreign  state  or  a  citizen  or  subject  of  a  foreign  state. 

(3)  A  district  court  may,  in  the  interests  of  justice  and  looking  at  the 
totality  of  the  circumstances,  decline  to  exercise  jurisdiction  under  paragraph 
(2)  over  a  class  action  in  which  greater  than  one-third  but  less  than  two-thirds 
of  the  members  of  all  proposed  plaintiff  classes  in  the  aggregate  and  the 
primary  defendants  are  citizens  of  the  State  in  which  the  action  was  originally 
filed  based  on  consideration  of — 

(A)  whether  the  claims  asserted  invoke  matters  of  national  or  interstate 
interest; 

(B)  whether  the  claims  asserted  will  be  governed  by  laws  of  the  State  in 
which  the  action  was  originally  filed  or  by  the  laws  of  other  States; 

(C)  whether  the  class  action  has  been  pleaded  in  a  manner  that  seeks 
to  avoid  Federal  jurisdiction; 

(D)  whether  the  action  was  brought  in  a  forum  with  a  distinct  nexus 
with  the  class  members,  the  alleged  harm,  or  the  defendants; 

(E)  whether  the  number  of  citizens  of  the  State  in  which  the  action 
was  originally  filed  in  all  proposed  plaintiff  classes  in  the  aggregate  is 
substantial!}'  larger  than  the  number  of  citizens  from  any  other  State,  and 
the  citizenship  of  the  other  members  of  the  proposed  class  is  dispersed 
among  a  substantial  number  of  States;  and 
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(Fi  whether,  during  the  3-vear  period  preceding  the  filing  of  that  class 
action,  1  or  more  other  class  actions  asserting  the  same  or  similar  claims  on 
behalf  of  the  same  or  other  persons  have  been  filed. 

(4 1  A  district  court  shall  decline  to  exercise  jurisdiction  under  para- 
graph (2)  — 

(A)(i)  over  a  class  action  in  which*  — 

I 1 I  greater  than  hvo-thirds  of  the  members  of  all  proposed  plaintiff 
classes  in  the  aggregate  are  citizens  of  the  State  in  which  the  action  was 
originallv  filed; 

(Hi  at  least  1  defendant  is  a  defendant  — 

aa  from  whom  significant  relief  is  sought  bv  members  of  the 
plaintiff  clas-,; 

(bb)  whose  alleged  conduct  forms  a  significant  basis  for  the  claims 
asserted  bv  the  proposed  plaintiff  class;  and 

cc  who  is  a  citizen  of  the  State  in  which  the  action  was  originally 
filed;  and 

Illi  principal  injuries  resulting  from  the  alleged  conduct  or  any 
related  conduct  of  each  defendant  were  incurred  in  the  State  in  which 
the  action  was  originally  filed;  and 

(iil  during  the  3-year  period  preceding  the  filing  of  that  class  action, 
no  other  class  action  has  been  filed  asserting  the  same  or  similar  factual 
allegations  against  anv  of  the  defendants  on  behalf  of  the  same  or  other 
persons;  or 

(B)  two-thirds  or  more  of  the  members  of  all  proposed  plaintiff  classes 
in  the  aggregate,  and  the  primary  defendants,  are  citizens  of  the  State  in 
which  the  action  was  originallv  filed. 

( 5 )  Paragraphs  1 2 1  through  (4)  shall  not  apply  to  any  class  action  in 
which  — 

i A)  the  primarv  defendants  are  States,  State  officials,  or  other 
governmental  entities  against  whom  the  district  court  may  be  foreclosed 
from  ordering  relief;  or 

I B  i  the  number  of  members  of  all  proposed  plaintiff  classes  in  the 
aggregate  is  less  than  100. 

(6)  In  anv  class  action,  the  claims  of  the  individual  class  members  shall 
be  aggregated  to  determine  whether  the  matter  in  controversv  exceeds  the  sum 
or  value  of  S 5,000,000,  exclusive  of  interest  and  costs. 

Citizenship  of  the  members  of  the  proposed  plaintiff  classes  shall  be 
determined  for  purposes  of  paragraphs  (2)  through  (6)  as  of  the  date  of  filing  of 
the  complaint  or  amended  complaint,  or,  if  the  case  stated  by  the  initial 


[Sic.  The  placement  of  the  phrase  "over  a  class  action  in  which'"  appears  to  be  a  drafting 
enor.  The  sense  of  the  section  appears  to  require  the  phrase  to  refer  to  both  subsection  (A)  and 
subsection  iBi.  That  sense  would  require  the  phrase  to  be  part  of  the  first  sentence  in  4  .  which 
would  then  read:  "A  district  court  shall  decline  to  exercise  jurisdiction  under  paragraph  (2)  over  a 
class  action  in  which  —     —  Ed.1 
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pleading  is  not  subject  to  Federal  jurisdiction,  as  of  the  date  of  service  by 
plaintiffs  of  an  amended  pleading,  motion,  or  other  paper,  indicating  the 
existence  of  Federal  jurisdiction. 

(8)  This  subsection  shall  apply  to  any  class  action  before  or  after  the  entry 
of  a  class  certification  order  by  the  court  with  respect  to  that  action. 

(9)  Paragraph  (2)  shall  not  apply  to  any  class  action  that  solely  involves  a 
claim  — 

(A)  concerning  a  covered  security  as  defined  under  16(f)(3)  of  the 
Securities  Act  of  1933  (15  U.S.C.  78p(f  )(3))  and  section  28(f)(5)(E)  of  the 
Securities  Exchange  Act  of  1934  (15  U.S.C.  78bb(f)(5)(E)); 

(B)  that  relates  to  the  internal  affairs  or  governance  of  a  corporation  or 
other  form  of  business  enterprise  and  that  arises  under  or  by  virtue  of  the 
laws  of  the  State  in  which  such  corporation  or  business  enterprise  is 
incorporated  or  organized;  or 

(C)  that  relates  to  the  rights,  duties  (including  fiduciary  duties),  and 
obligations  relating  to  or  created  by  or  pursuant  to  any  security  (as  defined 
under  section  2(a)(1)  of  the  Securities  Act  of  1933  (15  U.S.C.  77b  (a)(1)) 
and  the  regulations  issued  thereunder). 

(10)  For  purposes  of  this  subsection  and  section  1453,  an  unincorporated 
association  shall  be  deemed  to  be  a  citizen  of  the  State  where  it  has  its 
principal  place  of  business  and  the  State  under  whose  laws  it  is  organized. 

( 1 1  ){A)  For  purposes  of  this  subsection  and  section  1453,  a  mass  action 
shall  be  deemed  to  be  a  class  action  removable  under  paragraphs  (2)  through 
(10)  if  it  otherwise  meets  the  provisions  of  those  paragraphs. 

(B)(i)  As  used  in  subparagraph  (A),  the  term  "mass  action"  means  any 
civil  action  (except  a  civil  action  within  the  scope  of  section  1711(2))  in 
which  monetary  relief  claims  of  100  or  more  persons  are  proposed  to  be 
tried  jointly  on  the  ground  that  the  plaintiffs'  claims  involve  common 
questions  of  law  or  fact,  except  that  jurisdiction  shall  exist  only  over  those 
plaintiffs  whose  claims  in  a  mass  action  satisfy  the  jurisdictional  amount 
requirements  under  subsection  (a). 

(ii)  As  used  in  subparagraph  (A),  the  term  "mass  action"  shall  not 
include  any  civil  action  in  which  — 

(I)  all  of  the  claims  in  the  action  arise  from  an  event  or 
occurrence  in  the  State  in  which  the  action  was  filed,  and  that 
allegedlv  resulted  in  injuries  in  that  State  or  in  States  contiguous  to 
that  State; 

(II)  the  claims  are  joined  upon  motion  of  a  defendant; 

(III)  all  of  the  claims  in  the  action  are  asserted  on  behalf  of  the 
general  public  (and  not  on  behalf  of  individual  claimants  or  members 
of  a  purported  class)  pursuant  to  a  State  statute  specifically  authorizing 
such  action;  or 

(IV)  the  claims  have  been  consolidated  or  coordinated  solely  for 
pretrial  proceedings. 
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(C)(i)    Any   action(s)    removed   to    Federal    court   pursuant   to   this 
subsection  shall  not  thereafter  be  transferred  to  any  other  court  pursuant  to 
section  1407,  or  the  rules  promulgated  thereunder,  unless  a  majority  of  the 
plaintiffs  in  the  action  request  transfer  pursuant  to  section  140". 
(ii)  This  subparagraph  will  not  apply  — 

1 1 1  to  cases  certified  pursuant  to  rule  23  of  the  Federal  Rules  of 
Civil  Procedure;  or 

ill)  if  plaintiffs  propose  that  the  action  proceed  as  a  class  action 
pursuant  to  rule  23  of  the  Federal  Rules  of  Civil  Procedure. 
(D)  The  limitations  periods  on  any  claims  asserted  in  a  mass  action 
that  is  removed  to  Federal  court  pursuant  to  this  subsection  shall  be  deemed 
tolled  during  the  period  that  the  action  is  pending  in  Federal  court, 
(e)  The  word  "States,"  as  used  in  this  section,  includes  the  Territories,  the 
District  of  Columbia,  and  the  Commonwealth  of  Puerto  Rico. 

Jl 333.     Admiralty,  maritime  \nd  prize  cases 

The  district  courts  shall  have  original  jurisdiction,  exclusive  of  the  courts  of 
the  States,  of: 

(1)  Any  civil  case  of  admiralty  or  maritime  jurisdiction,  saving  to  suitors 
in  all  cases  all  other  remedies  to  which  thev  are  otherwise  entitled. 

2    Any  prize  brought  into  the  United  States  and  all  proceedings  for  the 
condemnation  of  property  taken  as  prize. 

SI 334.     Bankruptcy  cases  and  proceedings 

(a)  Except  as  provided  in  subsection  (b)  of  this  section,  the  district  court 
shall  have  original  and  exclusive  jurisdiction  of  all  cases  under  title  11. 

(b)  Except  as  provided  in  subsection  (e)(2),  and  notwithstanding  any  Act  of 
Congress  that  confers  exclusive  jurisdiction  on  a  court  or  courts  other  than  the 
district  courts,  the  district  courts  shall  have  original  but  not  exclusive  jurisdiction 
of  all  civil  proceedings  arising  under  title  11,  or  arising  in  or  related  to  cases 
under  title  1 1. 

(c)(1)  Except  with  respect  to  a  case  under  chapter  15  of  title  11,  nothing  in 
this  section  prevents  a  district  court  in  the  interest  of  justice,  or  in  the  interest  of 
comity  with  State  courts  or  respect  for  State  law,  from  abstaining  from  hearing  a 
particular  proceeding  arising  under  title  1 1  or  arising  in  or  related  to  a  case  under 
title  11. 

(2)  Upon  timelv  motion  of  a  party  in  a  proceeding  based  upon  a  State  law 
claim  or  State  law  cause  of  action,  related  to  a  case  under  title  1 1  but  not 
arising  under  title  1 1  or  arising  in  a  case  under  title  1 1,  with  respect  to  which 
an  action  could  not  have  been  commenced  in  a  court  of  the  United  States 
absent  jurisdiction  under  this  section,  the  district  court  shall  abstain  from 
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hearing  such  proceeding  if  an  action  is  commenced,  and  can  be  timely 
adjudicated,  in  a  State  forum  of  appropriate  jurisdiction. 

(d)  Any  decision  to  abstain  or  not  to  abstain  made  under  subsection  (c) 
(other  than  a  decision  not  to  abstain  in  a  proceeding  described  in  subsection 
(c)(2))  is  not  reviewable  by  appeal  or  otherwise  by  the  court  of  appeals  under 
section  158(d),  1291,  or  1292  of  this  title  or  by  the  Supreme  Court  of  the 
United  States  under  section  1254  of  this  title.  Subsection  (c)  and  this  sub- 
section shall  not  be  construed  to  limit  the  applicability  of  the  stav  provided  for 
bv  section  362  of  title  11,  United  States  Code,  as  such  section  applies  to  an 
action  affecting  the  property  of  the  estate  in  bankruptcy. 

(e)  The  district  court  in  which  a  case  under  title  11  is  commenced  or  is 
pending  shall  have  exclusive  jurisdiction   — 

(1)  of  all  of  the  property,  wherever  located,  of  the  debtor  as  of  the 
commencement  of  such  case,  and  of  property  of  the  estate;  and 

(2)  over  all  claims  or  causes  of  action  that  involve  construction  of  section 
327  of  title  1 1,  United  States  Code,  or  rules  relating  to  disclosure  requirements 
under  section  327. 

§1335.     Interpleader 

(a)  The  district  courts  shall  have  original  jurisdiction  of  anv  civil  action  of 
interpleader  or  in  the  nature  of  interpleader  filed  bv  any  person,  firm,  or 
corporation,  association,  or  society  having  in  his  or  its  custody  or  possession 
money  or  property  of  the  value  of  $500  or  more,  or  having  issued  a  note,  bond, 
certificate,  policy  of  insurance,  or  other  instrument  of  value  or  amount  of  $500  or 
more,  or  providing  for  the  delivery  or  payment  or  the  loan  of  money  or  property 
of  such  amount  or  value,  or  being  under  anv  obligation  written  or  unwritten  to 
the  amount  of  $500  or  more,  if 

(1)  Two  or  more  adverse  claimants,  of  diverse  citizenship  as  defined  in 
subsection  (a)  or  (d)  of  section  1332  of  this  title,  are  claiming  or  mav  claim  to 
be  entitled  to  such  money  or  property,  or  to  any  one  or  more  of  the  benefits 
arising  by  virtue  of  any  note,  bond,  certificate,  policy  or  other  instrument,  or 
arising  by  virtue  of  anv  such  obligation;  and  if 

(2)  the  plaintiff  has  deposited  such  money  or  property  or  has  paid  the 
amount  of  or  the  loan  or  other  value  of  such  instrument  or  the  amount  due 
under  such  obligation  into  the  registry  of  the  court,  there  to  abide  the 
judgment  of  the  court,  or  has  given  bond  payable  to  the  clerk  of  the  court  in 
such  amount  and  with  such  surety  as  the  court  or  judge  may  deem  proper, 
conditioned  upon  the  compliance  bv  the  plaintiff  with  the  future  order  or 
judgment  of  the  court  with  respect  to  the  subject  matter  of  the  controversy. 

(b)  Such  an  action  mav  be  entertained  although  the  titles  or  claims  of  the 
conflicting  claimants  do  not  have  a  common  origin,  or  are  not  identical,  but  are 
adverse  to  and  independent  of  one  another. 

[See  also  $$  1397  and  2361.] 
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§  1 337.     Commerce  and  antitrust  regulations;  amount  in 
controversy,  costs 

(a)  The  district  courts  shall  have  original  jurisdiction  of  any  civil  action  or 
proceeding  arising  under  any  Act  of  Congress  regulating  commerce  or  protecting 
trade  and  commerce  against  restraints  and  monopolies:  Provided,  however,  That 
the  district  courts  shall  have  original  jurisdiction  of  an  action  brought  under 
section  11706  or  14706  of  title  49,  only  if  the  matter  in  controversy  for  each 
receipt  or  bill  of  lading  exceeds  $10,000,  exclusive  of  interest  and  costs. 

(b)  Except  when  express  provision  therefor  is  otherwise  made  in  a  statute  of 
the  United  States,  where  a  plaintiff  who  files  the  case  under  section  11706  or 
14706  of  title  49,  originally  in  the  Federal  courts  is  finally  adjudged  to  be  entitled 
to  recover  less  than  the  sum  or  value  of  $10,000,  computed  without  regard  to  any 
setoff  or  counterclaim  to  which  the  defendant  may  be  adjudged  to  be  entitled, 
and  exclusive  of  any  interest  and  costs,  the  district  court  may  deny  costs  to  the 
plaintiff  and,  in  addition,  may  impose  costs  on  the  plaintiff. 

(c)  The  district  courts  shall  not  have  jurisdiction  under  this  section  of  any 
matter  within  the  exclusive  jurisdiction  of  the  Court  of  International  Trade 
under  chapter  95  of  this  title. 

Jl 338.     Patents,  plant  variety  protection,  copy-rights,  mask  works, 

DESIGNS,  TRADEMARKS  AND  UNFAIR  COMPETITION 

(a)  The  district  courts  shalLhave  originaLiurisdiction  of  any  civil  action 
arising  under  any  Act  of  Congress  relating  to  patents,  plant  variety  protection. 
copyrights  and  trademarks.  Such  jurisdiction  shall  be  exclusive  of  the  courts  of 
the  states  in  patent,  plant  variety  protection  and  copyright  cases. 

(b)  The  district  courts  shall  have  original  jurisdiction  of  anv  civil  action 
asserting  a  claim  of  unfair  competition  when  joined  with  a  substantial  and 
related  claim  under  the  copyright,  patent,  plant  variety  protection,  or  trademark  laws. 

(c)  Subsections  (a)  and  (b)  apply  to  exclusive  rights  in  mask  works  under 
chapter  9  of  title  17,  and  to  exclusive  rights  in  designs  under  chapter  13  of  title 
17,  to  the  same  extent  as  such  subsections  apply  to  copyrights. 

5 1 339.  Postal  matters 

The  district  courts  shall  have  original  jurisdiction  of  any  civil  action  arising 
under  any  Act  of  Congress  relating  to  the  postal  service. 

51 340.  Internal  revenue;  customs  duties 

The  district  courts  shall  have  original  jurisdiction  of  any  civil  action  arising 
under  any  Act  of  Congress  providing  for  internal  revenue,  or  revenue  from 
imports  or  tonnage  except  matters  within  the  jurisdiction  of  the  Court  of 
International  Trade. 
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S 1 341 .     Taxes  by  States 

The  district  courts  shall  not  enjoin,  suspend  or  restrain  the  assessment,  le\y 
or  collection  of  any  tax  under  State  law  where  a  plain,  speedy  and  efficient 
remedy  mav  be  had  in  the  courts  of  such  State. 


$1342.     Rate  orders  of  State  agencies 

The  district  courts  shall  not  enjoin,  suspend  or  restrain  the  operation  of,  or 
compliance  with,  any  order  affecting  rates  chargeable  by  a  public  utility  and 
made  by  a  State  administrative  agency  or  a  rate-making  body  of  a  State  political 
subdivision,  where: 

(1)  Jurisdiction  is  based  solely  on  diversity  of  citizenship  or  repugnance  of 
the  order  to  the  Federal  Constitution;  and, 

(2)  The  order  does  not  interfere  with  interstate  commerce;  and, 

(3)  The  order  has  been  made  after  reasonable  notice  and  hearing;  and, 

(4)  A  plain,  speedy  and  efficient  remedy  may  be  had  in  the  courts  of  such 
State. 


§1343.     Civil  rights  and  elective  frvnchise 

(a)  The  district  courts  shall  have  original  jurisdiction  of  any  civil  action 
authorized  by  law  to  be  commenced  by  any  person: 

(1)  To  recover  damages  for  injury  to  his  person  or  property,  or  because  of 
the  deprivation  of  any  right  or  privilege  of  a  citizen  of  the  United  States,  by  any 
act  done  in  furtherance  of  anv  conspiracy  mentioned  in  section  1985  of  Title  42; 

(2)  To  recover  damages  from  am-  person  who  fails  to  prevent  or  to  aid  in 
preventing  anv  wrongs  mentioned  in  section  1985  of  Title  42  which  he  had 
knowledge  were  about  to  occur  and  power  to  prevent; 

(3)  To  redress  the  deprivation,  under  color  of  anv  State  law,  statute, 
ordinance,  regulation,  custom  or  usage,  of  am'  right,  privilege  or  immunity 
secured  by  the  Constitution  of  the  United  States  or  by  any  Act  of  Congress 
providing  for  equal  rights  of  citizens  or  of  all  persons  within  the  jurisdiction  of 
the  United  States; 

(4)  To  recover  damages  or  to  secure  equitable  or  other  relief  under  any  Act  of 
Congress  providing  for  the  protection  of  civil  rights,  including  the  right  to  vote. 

(b)  For  purposes  of  this  section  — 

( 1 )  The  District  of  Columbia  shall  be  considered  to  be  a  State;  and, 

(2)  Any  Act  of  Congress  applicable  exclusively  to  the  District  of 
Columbia  shall  be  considered  to  be  a  statute  of  the  District  of  Columbia. 


SI 344.     Election  disputes 

The  district  courts  shall   have  original   jurisdiction   of  any  civil   action 
to  recover  possession   of  any  office,   except  that  of  elector  of  President  or 
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Vice  President,  United  States  Senator,  Representative  in  or  delegate  to  Congress, 
or  member  of  a  state  legislature,  authorized  by  law  to  be  commenced,  wherein  it 
appears  that  the  sole  question  touching  the  title  to  office  arises  out  of  denial  of 
the  right  to  vote,  to  any  citizen  offering  to  vote,  on  account  of  race,  color  or 
previous  condition  of  servitude. 

The  jurisdiction  under  this  section  shall  extend  only  so  far  as  to  determine 
the  rights  of  the  parties  to  office  bv  reason  of  the  denial  of  the  right,  guaranteed 
by  the  Constitution  of  the  United  States  and  secured  by  any  law,  to  enforce  the 
right  of  citizens  of  the  United  States  to  vote  in  all  the  States. 

SI 345.     United  States  as  plaintiff 

Except  as  otherwise  provided  bv  Act  of  Congress,  the  district  courts  shall 
have  original  jurisdiction  of  all  civil  actions,  suits  or  proceedings  commended  by 
the  United  States,  or  by  any  agency  or  officer  thereof  expressly  authorized  to  sue 
by  Act  of  Congress. 

§  1 346.     United  States  as  defendan  i 

(a)  The  district  courts  shall  have  original  jurisdiction,  concurrent  with  the 
United  States  Claims  Court,  of: 

( 1 )  Any  civil  action  against  the  United  States  for  the  recovery  of  any 
internal-revenue  tax  alleged  to  have  been  erroneously  or  illegally  assessed  or 
collected,  or  anv  penaltv  claimed  to  have  been  collected  without  authoritv  or 
any  sum  alleged  to  have  been  excessive  or  in  any  manner  wrongfully  collected 
under  the  internal-revenue  laws; 

(2)  Any  other  civil  action  or  claim  against  the  United  States,  not 
exceeding  510,000  in  amount,  founded  either  upon  the  Constitution,  or  anv 
Act  of  Congress,  or  any  regulation  of  an  executive  department,  or  upon  any 
express  or  implied  contract  with  the  United  States,  or  for  liquidated  or 
unliquidated  damages  in  cases  not  sounding  in  tort,  except  that  the  district 
courts  shall  not  have  jurisdiction  of  any  civil  action  or  claim  against  the 
United  States  founded  upon  any  express  or  implied  contract  with  the  United 
States  or  for  liquidated  or  unliquidated  damages  in  cases  not  sounding  in  tort 
which  are  subject  to  sections  8(g)(1)  and  10(a)(  1 )  of  the  Contract  Disputes  Act 
of  1978.  For  the  purpose  of  this  paragraph,  and  express  or  implied  contract 
with  the  Army  and  Air  Force  Exchange  Service,  Navy  Exchanges,  Marine 
Corps  Exchanges,  Coast  Guard  Exchanges,  or  Exchange  Councils  of  the 
National  Aeronautics  and  Space  Administration  shall  be  considered  an  express 
or  implied  contract  with  the  United  States. 

(b)(  1 )  Subject  to  the  provisions  of  chapter  171  of  this  title,  the  district  courts, 
together  with  the  United  States  District  Court  for  the  District  of  the  Canal  Zone 
and  the  District  Court  of  the  Virgin  Islands,  shall  have  exclusive  jurisdiction  of 
civil  actions  on  claims  against  the  United  States,  for  money  damages,  accruing  on 
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and  after  January  1,  1945,  for  injury  or  loss  of  property,  or  personal  injury  or  death 
caused  by  the  negligent  or  wrongful  act  or  omission  of  any  employee  of  the 
Government  while  acting  within  the  scope  of  his  office  or  employment,  under 
circumstances  where  the  United  States,  if  a  private  person,  would  be  liable  to  the 
claimant  in  accordance  with  the  law  of  the  place  where  the  act  or  omission 
occurred. 

(2)  No  person  convicted  of  a  felony  who  is  incarcerated  while  awaiting 
sentencing  or  while  serving  a  sentence  may  bring  a  civil  action  against  the 
United  States  or  an  agency,  officer,  or  employee  of  the  Government,  for 
mental  or  emotional  injur}'  suffered  while  in  custody  w  ithout  a  prior  showing 
of  physical  injury. 

(c)  The  jurisdiction  conferred  by  this  section  includes  jurisdiction  of  any 
set-off,  counterclaim,  or  other  claim  or  demand  whatever  on  the  part  of  the 
United  States  against  anv  plaintiff  commencing  an  action  under  this  section. 

(d)  The  district  courts  shall  not  have  jurisdiction  under  this  section  of  anv 
civil  action  or  claim  for  a  pension. 

(e)  The  district  courts  shall  have  original  jurisdiction  of  any  civil  action 
against  the  United  States  provided  in  sections  6226,  6228(a),  7426,  or  7428  (in 
the  case  of  the  United  States  district  court  for  the  District  of  Columbia)  or 
section  7429  of  the  Internal  Revenue  Code  of  1954. 

(f)  The  district  courts  shall  have  exclusive  original  jurisdiction  of  civil 
actions  under  section  2409a  to  quiet  title  to  an  estate  or  interest  in  real  property 
in  which  an  interest  is  claimed  by  the  United  States. 

(g)  Subject  to  the  provisions  of  chapter  179,  the  district  courts  of  the  United 
States  shall  have  exclusive  jurisdiction  over  any  civil  action  commenced  under 
section  453(2)  of  title  3,  by  a  covered  employee  under  chapter  5  of  such  title. 

SI 355.     Fine,  penalty  or  forfeiture 

(a)  The  district  courts  shall  have  original  jurisdiction,  exclusive  of  the  courts 
of  the  States,  of  any  action  or  proceeding  for  the  recovery  or  enforcement  of  any 
fine,  penalty,  or  forfeiture,  pecuniary  or  otherwise,  incurred  under  any  Act  of 
Congress,  except  matters  within  the  jurisdiction  of  the  Court  of  International 
Trade  under  section  1582  of  this  title. 

(b)(1)  A  forfeiture  action  or  proceeding  may  be  brought  in  — 

(A)  the  district  court  for  the  district  in  which  any  of  the  acts  or 
omissions  gi\*ing  rise  to  the  forfeiture  occurred,  or 

(B)  any  other  district  where  venue  for  the  forfeiture  action  or  proceeding 
is  specifically  provided  for  in  section  1 395  of  this  tide  or  any  other  statute. 

(2)  Whenever  property  subject  to  forfeiture  under  the  laws  of  the  United 
States  is  located  in  a  foreign  country,  or  has  been  detained  or  seized  pursuant 
to  legal  process  or  competent  authority  of  a  foreign  government,  an  action  or 
proceeding  for  forfeiture  may  be  brought  as  provided  in  paragraph  ( 1 ),  or  in 
the  United  States  District  court  or  the  District  of  Columbia. 
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(c)  In  any  case  in  which  a  final  order  disposing  of  property  in  a  civil 
forfeiture  action  or  proceeding  is  appealed,  removal  of  the  property  by  the 
prevailing  party  shall  not  deprive  the  court  of  jurisdiction.  Upon  motion  of  the 
appealing  party,  the  district  court  or  the  court  of  appeals  shall  issue  any  order 
necessary  to  preserve  the  right  of  the  appealing  part)'  to  the  full  value  of  the 
property  at  issue,  including  a  stay  of  the  judgment  of  the  district  court  pending 
appeal  or  requiring  the  prevailing  party  to  post  an  appeal  bond. 

(d)  Any  court  with  jurisdiction  over  a  forfeiture  action  pursuant  to 
subsection  (b)  may  issue  and  cause  to  be  served  in  any  other  district  such  process 
as  may  be  required  to  bring  before  the  court  the  property  that  is  the  subject  of  the 
forfeiture  action. 

§1359.     Parties  collusively  joined  or  made 

A  district  court  shall  not  have  jurisdiction  of  a  civil  action  in  which  any 
party,  by  assignment  or  otherwise,  has  been  improperly  or  collusively  made  or 
joined  to  invoke  the  jurisdiction  of  such  court. 

§1361.     Action  to  compel  an  officer  of  the  United  States 
to  perform  his  duty 

The  district  courts  shall  have  original  jurisdiction  of  any  action  in  the  nature 
of  mandamus  to  compel  an  officer  or  employee  of  the  United  States  or  any 
agency  thereof  to  perform  a  duty  owed  to  the  plaintiff. 

§1362.     Indian  tribes 

The  district  courts  shall  have  original  jurisdiction  of  all  civil  actions, 
brought  by  any  Indian  tribe  or  band  with  a  governing  body  duly  recognized  by 
the  Secretary  of  the  Interior,  wherein  the  matter  in  controversy  arises  under  the 
Constitution,  laws,  or  treaties  of  the  United  States. 

§  1 364.     Direct  actions  against  insurers  of  members  of  diplomatic 
missions  and  their  families 

(a)  The  district  courts  shall  have  original  and  exclusive  jurisdiction,  without 
regard  to  the  amount  in  controversy,  of  any  civil  action  commenced  by  any 
person  against  an  insurer  who  by  contract  has  insured  an  individual,  who  is,  or 
was  at  the  time  of  the  tortious  act  or  omission,  a  member  of  a  mission  (within  the 
meaning  of  section  2(3)  of  the  Diplomatic  Relations  Act  (22  U.S.C.  254a(3))  or 
a  member  of  the  family  of  such  a  member  of  a  mission,  or  an  individual 
described  in  section  19  of  the  Convention  on  Privileges  and  Immunities  of  the 
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United  Nations  of  February  15,  1946,  against  liability  for  personal  injury,  death, 
or  damage  to  property. 

(b)  Any  direct  action  brought  against  an  insurer  under  subsection  (a)  shall 
be  tried  without  a  jury,  but  shall  not  be  subject  to  the  defense  that  the  insured  is 
immune  from  suit,  that  the  insured  is  an  indispensable  party,  or  in  the  absence  of 
fraud  or  collusion,  that  the  insured  has  violated  a  term  of  the  contract  unless  the 
contract  was  cancelled  before  the  claim  arose. 


* 


$136/.     Supplemental  jurisdiction 


(a)  Except  as  provided  in  subsections  (b)  and  (c)  or  as  expressly  provided 

otherwise  bv  Federal  statute,  in  anv  civil  action  of  which  the  district  courts  have 

original  jurisdiction,  the  district  courts  shall  have  sjjpjlementaliurisdiction  over 

all  other  claims  that  are  so  related  to  claims  in  the  action  within  such  original 

jurisdiction  that  thev  form  part  of  the  same  case  or  controversy  under  Article  III 

of  the  United  States  Constitution.  SueTTsupplemental  jurisdiction  shall  include 

claims  that  involve  the  joinder  or  intervention  of  additional  parties. 

yt/  (b)  In  anv  civil  action  of  which  the  district  courts  have  original  jurisdiction 

\a       ajo'     founded  solely  on  section  1332  of  this  title,  the  district  courts  shall  not  have 

supplemental  jurisdiction  under  subsection  (a)  over  claims  bv  plaintiffs  against 

,    {    Y^       persons  made  parties  under  Rule  14,  19,  20,  or  24  of  the  Federal  Rules  of  Civil 

\\o      ^      o^  Procedure,  or  over  claims  bv  persons  proposed  to  be  joined  as  plaintiffs  under 

V       >n      Rule  19  of  such  rules,  or  seeking  to  intervene  as  plaintiffs  under  Rule  24  of  such 

^>       \K  rules,  when  exercising  supplemental  jurisdiction  over  such  claims  would  be 

Q^.yC^       inconsistent  with  the  jurisdictional  requirements  of  section  1332. 

,C^        «>-  (c)  The  district  courts  mav  decline  to  exercise  supplemental  jurisdiction 

/      sT  over  a  claim  under  subsection  (aj  if — 

I 1 1  the  claim  raises  a  novel  or  complex  issue  of  State  law 

(2)  the  claim  substantially  predominates  over  the  claim  or  claims  over 
which  the  district  court  has  original  jurisdiction, 

(3)  the  district  court  has  dismissed  all  claims  over  which  it  has  original 
jurisdiction,  or 

(4)  in  exceptional  circumstances,  there  are  other  compelling  reasons  for 
declining  jurisdiction. 

(d)  The  period  of  limitations  for  anv  claim  asserted  under  subsection  a  . 
and  for  any  other  claim  in  the  same  action  that  is  voluntarily  dismissed  at  the 
same  time  as  or  after  the  dismissal  of  the  claim  under  subsection  I  a),  shall  be 
tolled  while  the  claim  is  pending  and  for  a  period  of  30  days  after  it  is  dismissed 
unless  State  law  provides  for  a  longer  tolling  period. 

(e)  As  used  in  this  section,  the  term  "State"  includes  the  District  of 
Columbia,  the  Commonwealth  of  Puerto  Rico,  and  anv  territory  or  possession  of 
the  United  States. 
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SI 369.     Multiparty,  multiforum  jurisdiction 

(a)  In  General.  —  The  district  courts  shall  have  original  jurisdiction  of  any 
civil  action  involving  minimal  diversity  between  adverse  parties  that  arises  from  a 
single  accident,  where  at  least  75  natural  persons  have  died  in  the  accident  at  a 
discrete  location,  if  — 

(1)  a  defendant  resides  in  a  State  and  a  substantial  part  of  the  accident 
took  place  in  another  State  or  other  location,  regardless  of  whether  that 
defendant  is  also  a  resident  of  the  State  where  a  substantial  part  of  the  accident 
took  place; 

(2)  an}-  two  defendants  reside  in  different  States,  regardless  of  whether 
such  defendants  are  also  residents  of  the  same  State  or  States;  or 

(3)  substantial  parts  of  the  accident  took  place  in  different  States. 

(b)  Limitation  of  Jurisdiction  of  District  Courts.  —  The  district  court  shall 
abstain  from  hearing  any  civil  action  described  in  subsection  (a)  in  which  — 

(1)  the  substantial  majority  of  all  plaintiffs  are  citizens  of  a  single  State  of 
which  the  primarv  defendants  are  also  citizens;  and 

(2)  the  claims  asserted  will  be  governed  primarilv  bv  the  laws  of  that  State. 

(c)  Special  Rules  and  Definitions.  —  For  purposes  of  this  section  — 

(1)  minimal  diversih'  exists  between  adverse  parties  if  anv  partv  is  a 
citizen  of  a  State  and  any  adverse  parly  is  a  citizen  of  another  State,  a  citizen  or 
subject  of  a  foreign  state,  or  a  foreign  state  as  defined  in  section  1603(a)  of  this 
title; 

(2)  a  corporation  is  deemed  to  be  a  citizen  of  any  State,  and  a  citizen  or 
subject  of  anv  foreign  state,  in  which  it  is  incorporated  or  has  its  principal 
place  of  business,  and  is  deemed  to  be  a  resident  of  any  State  in  which  it  is 
incorporated  or  licensed  to  do  business  or  is  doing  business; 

(3)*  the  term  "injury"  means  — 

(A)  phvsical  harm  to  a  natural  person;  and 

(B)  physical  damage  to  or  destruction  of  tangible  property,  but  onlv  if 
physical  harm  described  in  subparagraph  (A)  exists; 

(4)  the  term  "accident"  means  a  sudden  accident,  or  a  natural  event 
culminating  in  an  accident,  that  results  in  death  incurred  at  a  discrete  location 
by  at  least  75  natural  persons;  and 

(5)  the  term  "State"  includes  the  District  of  Columbia,  the  Common- 
wealth of  Puerto  Rico,  and  any  territory  or  possession  of  the  United  States. 

(d)  Intervening  Parties.  —  In  any  action  in  a  district  court  which  is  or  could 
have  been  brought,  in  whole  or  in  part,  under  this  section,  any  person  with  a 
claim  arising  from  the  accident  described  in  subsection  (a)  shall  be  permitted  to 
intervene  as  a  partv  plaintiff  in  the  action,  even  if  that  person  could  not  have 
brought  an  action  in  a  district  court  as  an  original  matter. 


[The  definitions  in  subsections  3,  carried  over  from  earlier  grafts  of  this  statute,  do  not 
refer  to  terms  that  appear  in  any  enacted  legislation.  —  Ed.] 
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Notification  of  Judicial  Panel  on  Multidistrict  Litigation.  —  A  district 
court  in  which  an  action  under  this  section  is  pending  shall  promptlv  notify  the 
judicial  panel  on  multidistrict  litigation  of  the  pendenev  of  the  action. 


Chapter  87.     District  Courts;  Venue 

§  1391.    Venue  generally 

(a)  A  civil  action  wherein  jurisdiction  is  founded  onlv  on  diversity  of 
citizenship  mav,  except  as  otherwise  provided  bv  law,  be  brought  onlv  in  (1)  a 
judicial  district  where  any  defendant  resides,  if  all  defendants  reside  in  the  same 
State,  (2)  a  judicial  district  in  which  a  substantial  part  of  the  events  or  omissions 
giving  rise  to  the  claim  occurred,  or  a  substantial  part  of  property  that  is  the 
subject  of  the  action  is  situated,  or  (3)  a  judicial  district  in  which  anv  defendant 
is  subject  to  personal  jurisdiction  at  the  time  the  action  is  commenced,  if  there  is 
no  district  in  which  the  action  mav  otherwise  be  brought. 

(b)  A  civil  action  wherein  jurisdiction  is  not  founded  solelv  on  diversity  of 
citizenship  mav,  except  as  otherwise  provided  bv  law,  be  brought  onlv  in  1 1 1  a 
judicial  district  where  anv  defendant  resides,  if  all  defendants  reside  in  the  same 
State,  (2)  a  judicial  district  in  which  a  substantial  part  of  the  events  or  omissions 
giving  rise  to  the  claim  occurred,  or  a  substantial  part  of  property  that  is  the 
subject  of  the  action  is  situated,  or  (3)  a  judicial  district  in  which  anv  defendant 
mav  be  found,  if  there  is  no  district  in  which  the  action  mav  otherwise  be 
brought. 

(c)  For  purposes  of  venue  under  this  chapter,  a  defendant  that  is  a 
corporation  shall  be  deemed  to  reside  in  anv  judicial  district  in  which  it  is 
subject  to  personal  jurisdiction  at  the  time  the  action  is  commenced.  In  a  State 
which  has  more  than  one  judicial  district  and  in  which  a  defendant  that  is  a 
corporation  is  subject  to  personal  jurisdiction  at  the  time  an  action  is 
commenced,  such  corporation  shall  be  deemed  to  reside  in  any  district  in  that 
State  within  which  its  contacts  would  be  sufficient  to  subject  it  to  personal 
jurisdiction  if  that  district  were  a  separate  State,  and,  if  there  is  no  such  district, 
the  corporation  shall  be  deemed  to  reside  in  the  district  w  ithin  which  it  has  the 
most  significant  contacts. 

(d)  An  alien  may  be  sued  in  any  district. 

(e)  A  civil  action  in  which  a  defendant  is  an  officer  or  employee  of  the 
United  States  or  any  agencv  thereof  acting  in  his  official  capacity  or  under 
color  of  legal  authority,  or  an  agency  of  the  United  States,  or  the  United  States, 
mav,  except  as  otherwise  provided  by  law,  be  brought  in  any  judicial  district  in 
which:  (1)  a  defendant  in  the  action  resides,  (2)  a  substantial  part  of  the  events 
or  omissions  giving  rise  to  the  claim  occurred,  or  a  substantial  part  of  [the] 
property  that  is  the  subject  of  the  action  is  situated,  or  1 3 )  the  plaintiff  resides 
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if  no  real  property  is  involved  in  the  action.  Additional  persons  may  be  joined 
as  parties  to  any  such  action  in  accordance  with  the  Federal  Rules  of  Civil 
Procedure  and  with  such  other  venue  requirements  as  would  be  applicable  if 
the  United  States  or  one  of  its  officers,  employees,  or  agencies  were  not  a  partv. 
The  summons  and  complaint  in  such  an  action  shall  be  served  as  provided  bv 
the  Federal  Rules  of  Civil  Procedure  except  that  the  delivery  of  the  summons  and 
complaint  to  the  officer  or  agencv  as  required  bv  the  rules  mav  be  made  bv  certified 
mail  beyond  the  territorial  limits  of  the  district  in  which  the  action  is  brought. 

(f )  A  civil  action  against  a  foreign  state  as  defined  in  section  1603(a)  of  this 
title  may  be  brought  — 

(1)  in  anv  judicial  district  in  which  a  substantial  part  of  the  events  or 
omissions  giving  rise  to  the  claim  occurred,  or  a  substantial  part  of  property 
that  is  the  subject  of  the  action  is  situated; 

(2)  in  any  judicial  district  in  which  the  vessel  or  cargo  of  a  foreign  state  is 
situated,  if  the  claim  is  asserted  under  section  1605(b)  of  this  title; 

(3)  in  anv  judicial  district  in  which  the  agenev  or  instrumentality  is 
licensed  to  do  business  or  is  doing  business,  if  the  action  is  brought  against  an 
agencv  or  instrumentality  of  a  foreign  state  as  defined  in  section  1603(b)  of  this 
title;  or 

(4)  in  the  United  States  District  Court  for  the  District  of  Columbia  if  the 
action  is  brought  against  a  foreign  state  or  political  subdivision  thereof. 

(g)  A  civil  action  in  which  jurisdiction  of  the  district  court  is  based  upon  section 
1 369  of  this  title  may  be  brought  in  any  district  in  which  any  defendant  resides  or  in 
which  a  substantial  part  of  the  accident  giving  rise  to  the  action  took  place. 

jjl  392.     Defendants  or  property  in  different  districts  in  same  state 

Any  civil  action,  of  a  local  nature,  involving  property  located  in  different 
districts  in  the  same  State,  may  be  brought  in  any  of  such  districts. 

SI 39 5.     Fine,  penalty  or  forfeiture 

a  A  civil  proceeding  for  the  recovery  of  a  pecuniary  fine,  penalty  or  forfeiture 
may  be  prosecuted  in  the  district  where  it  accrues  or  the  defendant  is  found. 

(b)  A  civil  proceeding  for  the  forfeiture  of  property  mav  be  prosecuted  in 
any  district  where  such  property  is  found. 

( c  i  A  civil  proceeding  for  the  forfeiture  of  property  seized  outside  any  judicial 
district  mav  be  prosecuted  in  anv  district  into  which  the  property  is  brought. 

(d)  A  proceeding  in  admiralty  for  the  enforcement  of  fines,  penalties  and 
forfeitures  against  a  vessel  may  be  brought  in  any  district  in  which  the  vessel  is 
arrested. 

(e)  Anv  proceeding  for  the  forfeiture  of  a  vessel  or  cargo  entering  a  port  of 
entry  closed  bv  the  President  in  pursuance  of  law,  or  of  goods  and  chattels  coming 
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from  a  State  or  section  declared  bv  proclamation  of  the  President  to  be  in 
insurrection,  or  of  any  vessel  or  vehicle  conveying  persons  or  property  to  or  from 
such  State  or  section  or  belonging  in  whole  or  in  part  to  a  resident  thereof,  may  be 
prosecuted  in  anv  district  into  which  the  property  is  taken  and  in  which  the 
proceeding  is  instituted. 

SI 396.     Internal  revenue  taxes 

Any  civil  action  for  the  collection  of  internal  revenue  taxes  mav  be  brought 
in  the  district  where  the  liability  for  such  tax  accrues,  in  the  district  of  the 
taxpayer's  residence,  or  in  the  district  where  the  return  was  filed. 

Jl  397.     Interpleader 

Any  civil  action  of  interpleader  or  in  the  nature  of  interpleader  under 
section  1335  of  this  title  may  be  brought  in  the  judicial  district  in  which  one  or 
more  of  the  claimants  reside. 

[See  also  $$1335  and  2361.] 

$1401.     Stockholder's  deri\ati\t  action 

Any  civil  action  by  a  stockholder  on  behalf  of  his  corporation  may  be 
prosecuted  in  any  judicial  district  where  the  corporation  might  have  sued  the 
same  defendants. 

$1402.     United  States  as  defendant 

(a)  Any  civil  action  in  a  district  court  against  the  United  States  under 
subsection  (a)  of  section  1346  of  this  title  may  be  prosecuted  only: 

(1)  Except  as  provided  in  paragraph  (2),  in  the  judicial  district  where  the 
plaintiff  resides; 

(2)  In  the  case  of  a  civil  action  bv  a  corporation  under  paragraph  (1)  of 
subsection  (a)  of  section  1346,  in  the  judicial  district  in  which  is  located  the 
principal  place  of  business  or  principal  office  or  agencv  of  the  corporation;  or 
if  it  has  no  principal  place  of  business  or  principal  office  or  agency  in  any 
judicial  district  (A)  in  the  judicial  district  in  which  is  located  the  office  to 
which  was  made  the  return  of  the  tax  in  respect  of  which  the  claim  is  made,  or 
(B)  if  no  return  was  made,  in  the  judicial  district  in  which  lies  the  District  of 
Columbia.  Notwithstanding  the  foregoing  provisions  of  this  paragraph  a 
district  court,  for  the  convenience  of  the  parties  and  witnesses,  in  the  interest 
of  justice,  may  transfer  any  such  action  to  any  other  district  or  division. 

(b )  Anv  civil  action  on  a  tort  claim  against  the  United  States  under  subsection 
(b)  of  section  1 346  of  this  title  may  be  prosecuted  onlv  in  the  judicial  district  where 
the  plaintiff  resides  or  wherein  the  act  or  omission  complained  of  occurred. 
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(c)  Any  civil  action  against  the  United  States  under  subsection  (e)  of  section 
1346  of  this  title  may  be  prosecuted  only  in  the  judicial  district  where  the 
property  is  situated  at  the  time  of  le\y,  or  if  no  levy  is  made,  in  the  judicial  district 
in  which  the  event  occurred  which  gave  rise  to  the  cause  of  action. 

(d)  Any  civil  action  under  section  2409a  to  quiet  title  to  an  estate  or  interest 
in  real  propertv  in  which  an  interest  is  claimed  bv  the  United  States  shall  be 
brought  in  the  district  court  of  the  district  where  the  property  is  located  or.  if 
located  in  different  districts,  in  any  of  such  districts. 

S 1404.     Change  of  venue 

(a)  For  the  convenience  of  parties  and  witnesses,  in  the  interest  of  justice,  a 
district  court  mav  transfer  am  civil  action  to  any  other  district  or  division  where  it 
might  have  been  brought; 

ib)  Upon  motion,  consent  or  stipulation  of  all  parties,  anv  action,  suit  or 
proceeding  of  a  civil  nature  or  any  motion  or  hearing  thereof,  mav  be  transferred, 
in  the  discretion  of  the  court,  from  the  division  in  which  pending  to  anv  other 
division  in  the  same  district.  Transfer  of  proceedings  in  rem  brought  bv  or  on 
behalf  of  the  United  States  may  be  transferred  under  this  section  without  the 
consent  of  the  United  States  where  all  other  parties  request  transfer; 

(c)  A  district  court  may  order  any  civil  action  to  be  tried  at  anv  place  within 
the  division  in  which  it  is  pending; 

(d)  As  used  in  this  section,  the  term  "district  court"  includes  the  District 
Court  of  Guam,  the  District  Court  for  the  Northern  Mariana  Islands,  and  the 
District  Court  of  the  Virgin  Islands,  and  the  term  "district"  includes  the 
territorial  jurisdiction  of  each  such  court. 

$1406.     Cure  or  waiver  of  defects 

(a)  The  district  court  of  a  district  in  which  is  filed  a  case  laving  venue  in  the 
wrong  division  or  district  shall  dismiss,  or  if  it  be  in  the  interest  of  justice,  transfer 
such  case  to  anv  district  or  division  in  which  it  could  have  been  brought. 

(b)  Nothing  in  this  chapter  shall  impair  the  jurisdiction  of  a  district  court  of 
any  matter  involving  a  party  who  does  not  interpose  timely  and  sufficient 
objection  to  the  venue. 

(c)  As  used  in  this  section,  the  term  "district  court"  includes  the  District 
Court  of  Guam,  the  District  Court  for  the  Northern  Mariana  Islands,  and  the 
District  Court  of  the  Virgin  Islands,  and  the  term  "district"  includes  the 
territorial  jurisdiction  of  each  such  court. 

$1407.     Multidistrict  litigation 

(a)  When  civil  actions  involving  one  or  more  common  questions  of  fact  are 
pending  in  different  districts,  such  actions  may  be  transferred  to  any  district  for 
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coordinated  or  consolidated  pretrial  proceedings.  Such  transfers  shall  be  made  by 
the  judicial  panel  on  multidistrict  litigation  authorized  by  this  section  upon  its 
determination  that  transfers  for  such  proceedings  will  be  for  the  convenience  of 
parties  and  witnesses  and  will  promote  the  just  and  efficient  conduct  of  such 
actions.  Each  action  so  transferred  shall  be  remanded  by  the  panel  at  or  before  the 
conclusion  of  such  pretrial  proceedings  to  the  district  from  which  it  was  transferred 
unless  it  shall  have  been  previously  terminated:  Provided,  howe\'er,  That  the  panel 
may  separate  any  claim,  cross-claim,  counter-claim,  or  third-party  claim  and 
remand  any  of  such  claims  before  the  remainder  of  the  action  is  remanded. 

(b)  Such  coordinated  or  consolidated  pretrial  proceedings  shall  be 
conducted  by  a  judge  or  judges  to  whom  such  actions  are  assigned  by  the 
judicial  panel  on  multidistrict  litigation.  For  this  purpose,  upon  request  of  the 
panel,  a  circuit  judge  or  a  district  judge  may  be  designated  and  assigned 
temporarily  for  service  in  the  transferee  district  bv  the  Chief  Justice  of  the  United 
States  or  the  chief  judge  of  the  circuit,  as  may  be  required,  in  accordance  with 
the  provisions  of  chapter  13  of  this  title.  With  the  consent  of  the  transferee 
district  court,  such  actions  may  be  assigned  by  the  panel  to  a  judge  or  judges  of 
such  district.  The  judge  or  judges  to  whom  such  actions  are  assigned,  the 
members  of  the  judicial  panel  on  multidistrict  litigation,  and  other  circuit  and 
district  judges  designated  when  needed  by  the  panel  may  exercise  the  powers  of  a 
district  judge  in  any  district  for  the  purpose  of  conducting  pretrial  depositions  in 
such  coordinated  or  consolidated  pretrial  proceedings. 

(c)  Proceedings  for  the  transfer  of  an  action  under  this  section  may  be 
initiated  by  — 

( 1 )  the  judicial  panel  on  multidistrict  litigation  upon  its  own  initiative,  or 

(2)  motion  filed  with  the  panel  by  a  party  in  any  action  in  which  transfer 
for  coordinated  or  consolidated  pretrial  proceedings  under  this  section  may  be 
appropriate.  A  copy  of  such  motion  shall  be  filed  in  the  district  court  in  which 
the  moving  party's  action  is  pending. 

The  panel  shall  give  notice  to  the  parties  in  all  actions  in  which  transfers  for 
coordinated  or  consolidated  pretrial  proceedings  are  contemplated,  and  such 
notice  shall  specify  the  time  and  place  of  anv  hearing  to  determine  whether  such 
transfer  shall  be  made.  Orders  of  the  panel  to  set  a  hearing  and  other  orders  of 
the  panel  issued  prior  to  the  order  either  directing  or  denving  transfer  shall  be 
filed  in  the  office  of  the  clerk  of  the  district  court  in  which  a  transfer  hearing  is  to 
be  or  has  been  held.  The  panel's  order  of  transfer  shall  be  based  upon  a  record  of 
such  hearing  at  which  material  evidence  may  be  offered  bv  anv  party  to  an  action 
pending  in  any  district  that  would  be  affected  by  the  proceedings  under  this 
section,  and  shall  be  supported  by  findings  of  fact  and  conclusions  of  law  based 
upon  such  record.  Orders  of  transfer  and  such  other  orders  as  the  panel  may 
make  thereafter  shall  be  filed  in  the  office  of  the  clerk  of  the  district  court  of  the 
transferee  district  and  shall  be  effective  when  thus  filed.  The  clerk  of  the 
transferee  district  court  shall  forthwith  transmit  a  certified  copy  of  the  panel's 
order  to  transfer  to  the  clerk  of  the  district  court  from  which  the  action  is  being 
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transferred.  An  order  denying  transfer  shall  be  filed  in  each  district  wherein  there 
is  a  case  pending  in  which  the  motion  for  transfer  has  been  made. 

(d)  The  judicial  panel  on  multidistrict  litigation  shall  consist  of  seven 
circuit  and  district  judges  designated  from  time  to  time  by  the  Chief  Justice  of 
the  United  States,  no  two  of  whom  shall  be  from  the  same  circuit.  The 
concurrence  of  four  members  shall  be  necessary  to  any  action  by  the  panel. 

(e)  No  proceedings  for  review  of  any  order  of  the  panel  may  be  permitted 
except  by  extraordinary  writ  pursuant  to  the  provisions  of  title  28,  section  1651, 
United  States  Code.  Petitions  for  an  extraordinary  writ  to  review  an  order  of  the 
panel  to  set  a  transfer  hearing  and  other  orders  of  the  panel  issued  prior  to  the  order 
either  directing  or  denying  transfer  shall  be  filed  only  in  the  court  of  appeals  having 
jurisdiction  over  the  district  in  which  a  hearing  is  to  be  or  has  been  held.  Petitions 
for  an  extraordinary  writ  to  review  an  order  to  transfer  or  orders  subsequent  to 
transfer  shall  be  filed  only  in  the  court  of  appeals  having  jurisdiction  over  the 
transferee  district.  There  shall  be  no  appeal  or  review  or  an  order  of  the  panel 
denying  a  motion  to  transfer  for  consolidated  or  coordinated  proceedings. 

(f)  The  panel  may  prescribe  rules  for  the  conduct  of  its  business  not 
inconsistent  with  Acts  of  Congress  and  the  Federal  Rules  of  Civil  Procedure. 

(g)  Nothing  in  this  section  shall  apply  to  an}-  action  in  which  the  United 
States  is  a  complainant  arising  under  the  antitrust  laws.  "Anti-trust  laws"  as  used 
herein  include  those  acts  referred  to  in  the  Act  of  October  15,  1914,  as  amended 
(38  Stat.  730;  15  U.S.C.  12),  and  also  include  the  Act  of  June  19,  1936  (49 
Stat.  1526;  15  U.S.C.  13,  13a,  and  13b)  and  the  Act  of  September  26,  1914, 
as  added  March  21,  1938  (52  Stat.  116,  117;  15  U.S.C.  56);  but  shall  not 
include  section  4Aofthe  Act  ofOctober  15, 19 14,  as  added  July  7, 1955  (69  Stat.  282; 
15  U.S.C.  15a). 

(h)  Notwithstanding  the  provisions  of  section  1404  or  subsection  (f)  of  this 
section,  the  judicial  panel  multidistrict  litigation  may  consolidate  and  transfer 
with  or  without  the  consent  of  the  parties,  for  both  pretrial  purposes  and  for  trial, 
any  action  brought  under  section  4C  of  the  Clayton  Act. 

§1409.     Venue  of  proceedings  arising  under  title  1 1  of  arising 
in  or  related  to  cases  under  title  1 1 

(a)  Except  as  otherwise  provided  in  subsections  (b)  and  (d),  a  proceeding 
arising  under  title  1 1  or  arising  in  or  related  to  a  case  under  title  1 1  may  be 
commenced  in  the  district  court  in  which  such  case  is  pending. 

(b)  Except  as  provided  in  subsection  (d)  of  this  section,  a  trustee  in  a  case 
under  title  1 1  may  commence  a  proceeding  arising  in  or  related  to  such  case  to 
recover  a  money  judgment  of  or  property  worth  less  than  $1,000  or  a  consumer 
debt  of  less  than  $15,000,  or  a  debt  (excluding  a  consumer  debt)  against  a 
noninsider  of  less  than  $10,000,  only  in  the  district  court  for  the  district  in  which 
the  defendant  resides. 
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(c)  Except  as  provided  in  subsection  (b)  of  this  section,  a  trustee  in  a  case 
under  title  1 1  may  commence  a  proceeding  arising  in  or  related  to  such  case  as 
statutory  successor  to  the  debtor  or  creditors  under  section  541  or  544(b)  of  title  1 1 
in  the  district  court  for  the  district  where  the  State  or  Federal  court  sits  in  which, 
under  applicable  nonbankruptcv  venue  provisions,  the  debtor  or  creditors,  as  the 
case  may  be,  mav  have  commenced  an  action  on  which  such  proceeding  is  based  if 
the  case  under  title  1 1  had  not  been  commenced. 

(d)  A  trustee  mav  commence  a  proceeding  arising  under  title  1 1  or  arising 
in  or  related  to  a  case  under  title  1 1  based  on  a  claim  arising  after  the 
commencement  of  such  case  from  the  operation  of  the  business  of  the  debtor 
onlv  in  the  district  court  for  the  district  where  a  State  or  Federal  court  sits  in 
which,  under  applicable  nonbankruptcv  venue  provisions,  an  action  on  such 
claim  may  have  been  brought. 

(e)  A  proceeding  arising  under  title  1 1  or  arising  in  or  related  to  a  case 
under  title  11,  based  on  a  claim  arising  after  the  commencement  of  such  case 
from  the  operation  of  the  business  of  the  debtor,  may  be  commenced  against  the 
representative  of  the  estate  in  such  case  in  the  district  court  for  the  district  where 
the  State  or  Federal  court  sits  in  which  the  part)-  commencing  such  proceeding 
may,  under  applicable  nonbankruptcv  venue  provisions,  have  brought  an  action 
on  such  claim,  or  in  the  district  court  in  which  such  case  is  pending. 


Chapter  89.     District  Courts;  Removal  of  Cases  from  State  Courts 

$1441.     Actions  removable  generally 

(a)  Except  as  otherwise  expressly  provided  by  Act  of  Congress,  any  civil 
action  brought  in  a  State  court  of  which  the  district  courts  of  the  United  States 
have  original  jurisdiction,  may  be  removed  by  the  defendant  or  the  defendants, 
to  the  district  court  of  the  United  States  for  the  district  and  division  embracing 
the  place  where  such  action  is  pending.  For  purposes  of  removal  under  this 
chapter,  the  citizenship  of  defendants  sued  under  fictitious  names  shall  be 
disregarded. 

(bi  Any  civil  action  of  which  the  district  courts  have  original  jurisdiction 
founded  on  a  claim  or  right  arising  under  the  Constitution,  treaties  or  laws  of  the 
United  States  shall  be  removable  without  regard  to  the  citizenship  or  residence 
of  the  parties.  Any  other  such  action  shall  be  removable  only  if  none  of  the 
parties  in  interest  properly  joined  and  served  as  defendants  is  a  citizen  of  the 
State  in  which  such  action  is  brought. 

(c)  Whenever  a  separate  and  independent  claim  or  cause  of  action  within 
the  jurisdiction  conferred  by  section  1331  of  this  title  is  joined  with  one  or  more 
otherwise  non-removable  claims  or  causes  of  action,  the  entire  case  may  be 
removed  and  the  district  court  may  determine  all  issues  therein,  or,  in  its 
discretion,  may  remand  all  matters  in  which  State  law  predominates. 
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(d)  Any  civil  action  brought  in  a  State  court  against  a  foreign  state  as  defined 
in  section  1603(a)  of  this  title  may  be  removed  by  the  foreign  state  to  the  district 
court  of  the  United  States  for  the  district  and  division  embracing  the  place  where 
such  action  is  pending.  Upon  removal  the  action  shall  be  tried  by  the  court 
without  jury.  Where  removal  is  based  upon  this  subsection,  the  time  limitations 
of  section  1446(b)  of  this  chapter  may  be  enlarged  at  any  time  for  cause  shown. 

(e)(1)  Notwithstanding  the  provisions  of  subsection  (b)  of  this  section,  a 
defendant  in  a  civil  action  in  a  State  court  may  remove  the  action  to  the  district 
court  of  the  United  States  for  the  district  and  division  embracing  the  place  where 
the  action  is  pending  if — 

(A)  the  action  could  have  been  brought  in  a  United  States  district  court 
under  section  1 369  of  this  title;  or 

(B)  the  defendant  is  a  parts  to  an  action  which  is  or  could  have  been 
brought,  in  whole  or  in  part,  under  section  1369  in  a  United  States  district 
court  and  arises  from  the  same  accident  as  the  action  in  State  court,  even  if 
the  action  to  be  removed  could  not  have  been  brought  in  a  district  court  as 
an  original  matter. 

The  removal  of  an  action  under  this  subsection  shall  be  made  in 
accordance  with  section  1446  of  this  title,  except  that  a  notice  of  removal  may 
also  be  filed  before  trial  of  the  action  in  State  court  within  30  days  after  the 
date  on  which  the  defendant  first  becomes  a  partv  to  an  action  under  section 
1369  in  a  United  States  district  court  that  arises  from  the  same  accident  as  the 
action  in  State  court,  or  at  a  later  time  with  leave  of  the  district  court. 

(2)  Whenever  an  action  is  removed  under  this  subsection  and  the  district 
court  to  which  it  is  removed  or  transferred  under  section  1407(j)*  has  made  a 
liability  determination  requiring  further  proceedings  as  to  damages,  the 
district  court  shall  remand  the  action  to  the  State  court  from  which  it  had  been 
removed  for  the  determination  of  damages,  unless  the  court  finds  that,  for  the 
convenience  of  parties  and  witnesses  and  in  the  interest  of  justice,  the  action 
should  be  retained  for  the  determination  of  damages. 

(3)  Any  remand  under  paragraph  (2)  shall  not  be  effective  until  60  days 
after  the  district  court  has  issued  an  order  determining  liabilitv  and  has 
certified  its  intention  to  remand  the  removed  action  for  the  determination  of 
damages.  An  appeal  with  respect  to  the  liability  determination  of  the  district 
court  may  be  taken  during  that  60-day  period  to  the  court  of  appeals  with 
appellate  jurisdiction  over  the  district  court.  In  the  event  a  part)-  files  such  an 
appeal,  the  remand  shall  not  be  effective  until  the  appeal  has  been  finally 
disposed  of.  Once  the  remand  has  become  effective,  the  liability  determina- 
tion shall  not  be  subject  to  further  review  by  appeal  or  otherwise. 

(4)  Anv  decision  under  this  subsection  concerning  remand  for  the 
determination  of  damages  shall  not  be  reviewable  by  appeal  or  otherwise. 

[28  U.S.C..U407  (j),  which  appered  in  earlier  drafts  of  a  legislative  proposal,  was  never 
enacted.  —  Ed.] 
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(5)  An  action  removed  under  this  subsection  shall  be  deemed  to  be  an 
action  under  section  1369  and  an  action  in  which  jurisdiction  is  based  on 
section  1369  of  this  title  for  purposes  of  this  section  and  sections  140",  1697, 
and  1785  of  this  title. 

(6)  Nothing  in  this  subsection  shall  restrict  the  authority  of  the  district 
court  to  transfer  or  dismiss  an  action  on  the  ground  of  inconvenient  forum. 

(f )  The  court  to  which  a  civil  action  is  removed  under  this  section  is  not 
precluded  from  hearing  and  determining  anv  claim  in  such  civil  action  because 
the  State  court  from  which  civil  action  is  removed  did  not  have  jurisdiction  over 
that  claim. 

$1442.     Federal  officers  or  agencies  sued  or  prosecuted 

(a)  A  civil  action  or  criminal  prosecution  commenced  in  a  State  court 
against  anv  of  the  following  mav  be  removed  bv  them  to  the  district  court  of  the 
United  States  for  the  district  and  division  embracing  the  place  wherein  it  is 
pending: 

( 1 )  The  United  States  or  any  agency  thereof  or  any  officer  (or  any  person 
acting  under  that  officer)  of  the  United  States  or  of  any  agency  thereof,  sued  in 
an  official  or  individual  capacity  for  any  act  under  color  of  such  office  or  on 
account  of  anv  right,  title  or  authority  claimed  under  anv  Act  of  Congress  for 
the  apprehension  or  punishment  of  criminals  or  the  collection  of  the  revenue. 

(2)  A  property  holder  whose  title  is  derived  from  anv  such  officer,  where 
such  action  of  prosecution  affects  the  validitv  of  anv  law  of  the  United  States. 

(3)  Any  officer  of  the  courts  of  the  United  States,  for  any  Act  under  color 
of  office  or  in  the  performance  of  his  duties; 

4  Anv  officer  of  either  House  of  Congress,  for  anv  act  in  the  discharge  of 
his  official  duty  under  an  order  of  such  House. 

(b)  A  personal  action  commenced  in  anv  State  court  bv  an  alien  against  any 
citizen  of  a  State  who  is,  or  at  the  time  the  alleged  action  accrued  was,  a  civil 
officer  of  the  United  States  and  is  a  nonresident  of  such  State,  wherein 
jurisdiction  is  obtained  by  the  State  court  by  personal  service  of  process,  may  be 
removed  by  the  defendant  to  the  district  court  of  the  United  States  for  the  district 
and  division  in  which  the  defendant  was  served  with  process. 

S  1442a.     Members  of  armed  forces  sued  or  prosecuted 

A  civil  or  criminal  prosecution  in  a  court  of  a  State  of  the  United  States 
against  a  member  of  the  armed  forces  of  the  United  States  on  account  of  an  act 
done  under  color  of  his  office  or  status,  or  in  respect  to  which  he  claims  any 
right,  title,  or  authority  under  a  law  of  the  United  States  respecting  the  armed 
forces  thereof,  or  under  the  law  of  war,  mav  at  anv  time  before  the  trial  or  final 
hearing  thereof  be  removed  for  trial  into  the  district  court  of  the  United  States  for 
the  district  where  it  is  pending  in  the  manner  prescribed  by  law,  and  it  shall 
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thereupon  be  entered  on  the  docket  of  the  district  court,  which  shall  proceed  as  if 
the  cause  had  been  originally  commenced  therein  and  shall  have  full  power  to 
hear  and  determine  the  cause. 

S 1443.     Civil  rights  cases 

Any  of  the  following  civil  actions  or  criminal  prosecutions,  commenced  in  a 
State  court  may  be  removed  by  the  defendant  to  the  district  court  of  the  United 
States  for  the  district  and  division  embracing  the  place  wherein  it  is  pending: 

( 1 )  Against  any  person  who  is  denied  or  cannot  enforce  in  the  courts  of 
such  State  a  right  under  any  law  providing  for  the  equal  civil  rights  of  citizens 
of  the  United  States,  or  of  all  persons  within  the  jurisdiction  thereof; 

(2)  For  any  act  under  color  of  authority  derived  from  any  law  providing 
for  equal  rights,  or  for  refusing  to  do  any  act  on  the  ground  that  it  would  be 
inconsistent  with  such  law. 

S 1 44  5 .     Nonremovable  actions 

(a)  A  civil  action  in  any  State  court  against  a  railroad  or  its  receivers 
or  trustees,  arising  under  sections  1-4  and  5-10  of  the  Act  of  April  22,  1908 
(45  U.S.C.  51-54,  55-60),  may  not  be  removed  to  any  district  court  of  the 
United  States. 

(b)  A  civil  action  in  any  State  court  against  a  carrier  or  its  receivers  or 
trustees  to  recover  damages  for  delay,  loss,  or  injury  of  shipments,  arising  under 
section  11706  or  14706  of  Title  49,  may  not  be  removed  to  any  district  court  of 
the  United  States  unless  the  matter  in  controversy  exceeds  $10,000,  exclusive  of 
interest  and  costs. 

(c)  A  civil  action  in  any  State  court  arising  under  the  workmen's 
compensation  laws  of  such  State  may  not  be  removed  to  any  district  court  of 
the  United  States. 

(d)  A  civil  action  in  any  State  court  arising  under  section  40302  of  the 
Violence  Against  Women  Act  of  1994  may  not  be  removed  to  any  district  court 
of  the  United  States. 

§1446.     Procedure  for  removal 

(a)  A  defendant  or  defendants  desiring  to  remove  any  civil  action  or 
criminal  prosecution  from  a  State  court  shall  file  in  the  district  court  of  the 
United  States  for  the  district  and  division  within  which  such  action  is  pending  a 
notice  of  removal  signed  pursuant  to  Rule  1 1  of  the  Federal  Rules  of  Civil 
Procedure  and  containing  a  short  and  plain  statement  of  the  grounds  for 
removal,  together  with  a  copy  of  all  process,  pleadings,  and  orders  served  upon 
such  defendant  or  defendants  in  such  action. 
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(b)  The  notice  of  removal  of  a  civil  action  or  proceeding  shall  be  filed 
within  thirtv  days  after  the  receipt  by  the  defendant,  through  service  or 
otherwise,  of  a  copy  of  the  initial  pleading  setting  forth  the  claim  for  relief 
upon  which  such  action  or  proceeding  is  based,  or  within  thirty  days  after  the 
service  of  summons  upon  the  defendant  if  such  initial  pleading  has  then  been 
filed  in  court  and  is  not  required  to  be  served  on  the  defendant,  whichever 
period  is  shorter. 

If  the  case  stated  bv  the  initial  pleading  is  not  removable,  a  notice  of 
removal  may  be  filed  within  thirtv-  days  after  receipt  by  the  defendant,  through 
service  or  otherwise,  of  a  copy  of  an  amended  pleading,  motion,  order  or  other 
paper  from  which  it  may  first  be  ascertained  that  the  case  is  one  which  is  or  has 
become  removable,  except  that  a  case  may  not  be  removed  on  the  basis  of 
jurisdiction  conferred  by  section  1332  of  this  title  more  than  1  year  after 
commencement  of  the  action.  .  . . 

(d)  Promptlv  after  the  filing  of  such  notice  the  defendant  or  defendants  shall 
give  written  notice  thereof  to  all  adverse  parties  and  shall  file  a  copy  of  the  notice 
with  the  clerk  of  such  State  court,  which  shall  effect  removal  and  the  State  court 
shall  proceed  no  further  unless  and  until  the  case  is  remanded.  .  .  . 

§1447.     Procedure  after  removal  generally 

(a)  In  any  case  removed  from  a  State  court,  the  district  court  may  issue  all 
necessary  orders  and  process  to  bring  before  it  all  proper  parties  whether  served 
by  process  issued  by  the  State  court  or  otherwise. 

(b)  It  may  require  the  removing  partv  to  file  with  its  clerk  copies  of  all 
records  and  proceedings  in  such  State  court  or  may  cause  the  same  to  be  brought 
before  it  by  writ  of  certiorari  issued  to  such  State  court. 

(c)  A  motion  to  remand  the  case  on  the  basis  of  anv  defect  other  than  lack 
of  subject  matter  jurisdiction  must  be  made  within  30  days  after  the  filing  of 
the  notice  of  removal  under  section  1446(a).  If  at  any  time  before  final 
judgment  it  appears  that  the  district  court  lacks  subject  matter  jurisdiction,  the 
case  shall  be  remanded.  An  order  remanding  the  case  may  require  payment  of 
just  costs  and  any  actual  expenses,  including  attorney  fees,  incurred  as  a  result 
of  the  removal.  A  certified  copy  of  the  order  of  remand  shall  be  mailed  by  the 
clerk  to  the  clerk  of  the  State  court.  The  State  court  may  thereupon  proceed 
with  such  case. 

(d)  An  order  remanding  a  case  to  the  State  court  from  which  it  was  removed 
is  not  reviewable  on  appeal  or  otherwise,  except  that  an  order  remanding  a  case 
to  the  State  court  from  which  it  was  removed  pursuant  to  section  1443  of  this  title 
shall  be  reviewable  by  appeal  or  otherwise. 

(e)  If  after  removal  the  plaintiff  seeks  to  join  additional  defendants  whose 
joinder  would  destroy  subject  matter  jurisdiction,  the  court  mav  deny  joinder,  or 
permit  joinder  and  remand  the  action  to  the  State  court. 
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§1448.     Process  after  removal 

In  all  cases  removed  from  any  State  court  to  any  district  court  of  the  United 
States  in  which  any  one  or  more  of  the  defendants  has  not  been  served  with 
process  or  in  which  the  service  has  not  been  perfected  prior  to  removal,  or  in 
which  process  served  proves  to  be  defective,  such  process  or  service  may  be 
completed  or  new  process  issued  in  the  same  manner  as  in  cases  originally  filed 
in  such  district  court. 

This  section  shall  not  deprive  any  defendant  upon  whom  process  is  served 
after  removal  of  his  right  to  move  to  remand  the  case. 


$1451.     Definitions 

For  purposes  of  this  chapter  — 

(1)  The  term  "State  court"  includes  the  Superior  Court  of  the  District  of 
Columbia. 

(2)  The  term  "State"  includes  the  District  of  Columbia. 

S 1452.     Removal  of  claims  related  to  bankruptcy  cases 

(a)  A  party  may  remove  any  claim  or  cause  of  action  in  a  civil  action  other 
than  a  proceeding  before  the  United  States  Tax  Court  or  a  civil  action  by  a 
governmental  unit  to  enforce  such  governmental  unit's  police  or  regulatorv 
power,  to  the  district  court  for  the  district  where  such  civil  action  is  pending,  if 
such  district  court  has  jurisdiction  of  such  claim  or  cause  of  action  under  section 
1334  of  this  title. 

(b)  The  court  to  which  such  claim  or  cause  of  action  is  removed  mav 
remand  such  claim  or  cause  of  action  on  any  equitable  ground.  An  order  entered 
under  this  subsection  remanding  a  claim  or  cause  of  action,  or  a  decision  to  not 
remand,  is  not  review  able  bv  appeal  or  otherwise  by  the  court  of  appeals  under 
section  158(d),  1291,  or  1292  of  this  title  or  by  the  Supreme  Court  of  the  United 
States  under  section  1254  of  this  title. 

$1453.     Removal  of  class  actions 

(a)  Definitions.  In  this  section,  the  terms  "class,"  "class  action,"  "class 
certification  order,"  and  "class  member"  shall  have  the  meanings  given  such 
terms  under  section  1332(d)(1). 

(b)  In  General.  A  class  action  may  be  removed  to  a  district  court  of  the 
United  States  in  accordance  with  section  1446  (except  that  the  1-year  limitation 
under  section  1446(b)  shall  not  apply),  without  regard  to  whether  any  defendant 
is  a  citizen  of  the  State  in  which  the  action  is  brought,  except  that  such  action 
mav  be  removed  bv  anv  defendant  without  the  consent  of  all  defendants. 
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(c)  Review  of  Remand  Orders. 

(1)  In  general.  Section  1447  shall  apply  to  any  removal  of  a  case  under 
this  section,  except  that  notwithstanding  section  1447(d),  a  court  of  appeals 
may  accept  an  appeal  from  an  order  of  a  district  court  granting  or  denying  a 
motion  to  remand  a  class  action  to  the  State  court  from  which  it  was  removed 
if  application  is  made  to  the  court  of  appeals  not  less  than  7  days  after  entry  of 
the  order. 

(2)  Time  period  for  judgment.  If  the  court  of  appeals  accepts  an  appeal 
under  paragraph  (1),  the  court  shall  complete  all  action  on  such  appeal, 
including  rendering  judgment,  not  later  than  60  days  after  the  date  on  which 
such  appeal  was  filed,  unless  an  extension  is  granted  under  paragraph  (3). 

(3)  Extension  of  time  period.  The  court  of  appeals  may  grant  an  extension 
of  the  60-day  period  described  in  paragraph  (2)  if  — 

(A)  all  parties  to  the  proceeding  agree  to  such  extension,  for  any  period 
of  time;  or 

(B)  such  extension  is  for  good  cause  shown  and  in  the  interests  of 
justice,  for  a  period  not  to  exceed  10  days. 

(4)  Denial  of  appeal.  If  a  final  judgment  on  the  appeal  under  paragraph  (1) 
is  not  issued  before  the  end  of  the  period  described  in  paragraph  (2),  including 
any  extension  under  paragraph  (3),  the  appeal  shall  be  denied. 

(d)  Exception.  This  section  shall  not  apply  to  any  class  action  that  solely 
involves  — 

( 1 )  a  claim  concerning  a  covered  security  as  defined  under  section  16(f)(3) 
ofthe  Securities  Act  of  1933(1 5  U.S.C.  78p(f)(3))  and  section  28(f)(5)(E)  ofthe 
Securities  Exchange  Act  of  1934  (15  U.S.C.  78bb(f  )(5)(E)); 

(2)  a  claim  that  relates  to  the  internal  affairs  or  governance  of  a 
corporation  or  other  form  of  business  enterprise  and  arises  under  or  by  virtue 
of  the  laws  of  the  State  in  which  such  corporation  or  business  enterprise  is 
incorporated  or  organized;  or 

(3)  a  claim  that  relates  to  the  rights,  duties  (including  fiduciary  duties), 
and  obligations  relating  to  or  created  by  or  pursuant  to  any  security  (as  defined 
under  section  2(a)(1)  ofthe  Securities  Act  of  1933  (15  U.S.C.  77b  (a)(1))  and 
the  regulations  issued  thereunder). 

Chapter  99.     General  Provisions 

j}1631.     Transfer  to  cure  want  of  jurisdiction 

Whenever  a  civil  action  is  filed  in  a  court  as  defined  in  section  610  of  this 
title  or  an  appeal,  including  a  petition  for  review  of  administrative  action,  is 
noticed  for  or  filed  with  such  a  court  and  that  court  finds  that  there  is  a  want  of 
jurisdiction,  the  court  shall,  if  it  is  in  the  interest  of  justice,  transfer  such  action  or 
appeal  to  any  other  such  court  in  which  the  action  or  appeal  could  have  been 
brought  at  the  time  it  was  filed  or  noticed,  and  the  action  or  appeal  shall  proceed 
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as  if  it  had  been  filed  in  or  noticed  for  the  court  to  which  it  is  transferred  on  the 
date  upon  which  it  was  actuallv  filed  in  or  noticed  for  the  court  from  which  it  is 
transferred. 


Part  V.     Procedure 

Chapter  111.     General  Provisions 

$1651.     Writs 

(a)  The  Supreme  Court  and  all  courts  established  by  Act  of  Congress  mav 
issue  all  writs  necessarv  or  appropriate  in  aid  of  their  respective  jurisdictions  and 
agreeable  to  the  usages  and  principles  of  law. 

(b)  An  alternative  writ  or  rule  nisi  mav  be  issued  bv  a  justice  or  judge  of  a 
court  which  has  jurisdiction. 

$1652.     State  laws  as  rules  of  decision 

The  laws  of  the  several  states,  except  where  the  Constitution  or  treaties  of 
the  United  States  or  Acts  of  Congress  otherwise  require  or  provide,  shall  be 
regarded  as  rules  of  decision  in  civil  actions  in  the  courts  of  the  United  States,  in 
cases  where  thev  applv. 

$1654.     Appearance  personally  or  by  counsel 

(a)  In  all  courts  of  the  United  States  the  parties  may  plead  and  conduct  their 
own  cases  personally  or  by  counsel,  as,  by  the  rules  of  such  courts,  respectivelv, 
are  permitted  to  manage  and  conduct  causes  therein. 

$1658.     Time  limitations  on  the  commencement  of  civil  actions 
arising  under  acts  of  congress 

(a)  Except  as  otherwise  provided  by  law,  a  civil  action  arising  under  an  Act 
of  Congress  enacted  after  the  date  of  the  enactment  of  this  section  mav  not  be 
commenced  later  than  4  years  after  the  cause  of  action  accrues. 

(b)  Notwithstanding  subsection  (a),  a  private  right  of  action  that  involves  a 
claim  of  fraud,  deceit,  manipulation,  or  contrivance  in  contravention  of  a 
regulatorv  requirement  concerning  the  securities  laws,  as  defined  in  section  3(a)(47) 
of  the  Securities  Exchange  Act  of  1934  ( 1 5  U.S.C.  78c(a)(47)),  may  be  brought  not 
later  than  the  earlier  of  — 

(1)  2  year  after  the  discover}'  of  the  facts  constituting  the  violation;  or 

(2)  5  years  after  such  violation. 
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Chapter  113.     Process 

S 1693.     Place  of  arrest  in  civil  action 

Except  as  otherwise  provided  by  Act  of  Congress,  no  person  shall  be  arrested 
in  one  district  for  trial  in  another  in  any  civil  action  in  a  district  court. 

§1694.     Patent  infringement  action 

In  a  patent  infringement  action  commenced  in  a  district  where  the 
defendant  is  not  a  resident  but  has  a  regular  and  established  place  of  business, 
service  of  process,  summons  or  subpoena  upon  such  defendant  may  be  made 
upon  his  agent  or  agents  conducting  such  business. 

5 1695.  Stockholder's  derivative  action 

Process  in  a  stockholder's  action  in  behalf  of  his  corporation  mav  be  served 
upon  such  corporation  in  anv  district  where  it  is  organized  or  licensed  to  do 
business  or  is  doing  business. 

5 1696.  Service  in  foreign  and  international  litigation 

(a)  The  district  court  of  the  district  in  which  a  person  resides  or  is  found 
may  order  service  upon  him  of  any  document  issued  in  connection  with  a 
proceeding  in  a  foreign  or  international  tribunal.  The  order  may  be  made 
pursuant  to  a  letter  rogatory  issued,  or  request  made,  by  a  foreign  or  international 
tribunal  or  upon  application  of  any  interested  person  and  shall  direct  the  manner 
of  service.  Service  pursuant  to  this  subsection  does  not,  of  itself,  require  the 
recognition  or  enforcement  in  the  United  States  of  a  judgment,  decree,  or  order 
rendered  by  a  foreign  or  international  tribunal. 

(b)  This  section  does  not  preclude  service  of  such  a  document  without  an 
order  of  court. 

51697.  Service  in  multiparty,  multiforum  actions 

When  the  jurisdiction  of  the  district  court  is  based  in  whole  or  in  part  upon 
section  1369  of  this  title,  process,  other  than  subpoenas,  may  be  served  at  any 
place  within  the  United  States,  or  anvwhere  outside  the  United  States  if 
otherwise  permitted  by  law. 


Chapter  114.     Class  Actions 

§1711.     Definitions 

In  this  chapter: 

( 1 )  Class.  The  term  "class"  means  all  of  the  class  members  in  a  class  action. 
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(2)  Class  action.  The  term  "class  action"  means  any  civil  action  filed  in  a 
district  court  of  the  United  States  under  rule  23  of  the  Federal  Rules  of  Civil 
Procedure  or  any  civil  action  that  is  removed  to  a  district  court  of  the  United 
States  that  was  originally  filed  under  a  State  statute  or  rule  of  judicial 
procedure  authorizing  an  action  to  be  brought  by  1  or  more  representatives  as 
a  class  action. 

(3)  Class  counsel.  The  term  "class  counsel"  means  the  persons  who  serve 
as  the  attorneys  for  the  class  members  in  a  proposed  or  certified  class  action. 

(4)  Class  members.  The  term  "class  members"  means  the  persons 
(named  or  unnamed)  who  fall  within  the  definition  of  the  proposed  or 
certified  class  in  a  class  action. 

(5)  Plaintiff  class  action.  The  term  "plaintiff  class  action"  means  a  class 
action  in  which  class  members  are  plaintiffs. 

(6)  Proposed  settlement.  The  term  "proposed  settlement"  means  an 
agreement  regarding  a  class  action  that  is  subject  to  court  approval  and  that,  if 
approved,  would  be  binding  on  some  or  all  class  members. 

$1712.     Coupon  settlements 

(a)  Contingent  Fees  in  Coupon  Settlements.  If  a  proposed  settlement  in  a 
class  action  provides  for  a  recovery  of  coupons  to  a  class  member,  the  portion  of  any 
attorney's  fee  award  to  class  counsel  that  is  attributable  to  the  award  of  the  coupons 
shall  be  based  on  the  value  to  class  members  of  the  coupons  that  are  redeemed. 

(b)  Other  Attorney's  Fee  Awards  in  Coupon  Settlements. 

(1)  In  general.  If  a  proposed  settlement  in  a  class  action  provides  for  a 
recovery  of  coupons  to  class  members,  and  a  portion  of  the  recovery  of  the 
coupons  is  not  used  to  determine  the  attorney's  fee  to  be  paid  to  class  counsel, 
any  attorney's  fee  award  shall  be  based  upon  the  amount  of  time  class  counsel 
reasonably  expended  working  on  the  action. 

(2)  Court  approval.  Any  attorney's  fee  under  this  subsection  shall  be 
subject  to  approval  by  the  court  and  shall  include  an  appropriate  attorney's  fee, 
if  any,  for  obtaining  equitable  relief,  including  an  injunction,  if  applicable. 
Nothing  in  this  subsection  shall  be  construed  to  prohibit  application  of  a 
lodestar  with  a  multiplier  method  of  determining  attorney's  fees. 

(c)  Attorney's  Fee  Awards  Calculated  on  a  Mixed  Basis  in  Coupon 
Settlements.  If  a  proposed  settlement  in  a  class  action  provides  for  an  award  of 
coupons  to  class  members  and  also  provides  for  equitable  relief,  including 
injunctive  relief  — 

( 1 )  that  portion  of  the  attorney's  fee  to  be  paid  to  class  counsel  that  is 
based  upon  a  portion  of  the  recovery  of  the  coupons  shall  be  calculated  in 
accordance  with  subsection  (a);  and 

(2)  that  portion  of  the  attorney's  fee  to  be  paid  to  class  counsel  that  is  not 
based  upon  a  portion  of  the  recovery  of  the  coupons  shall  be  calculated  in 
accordance  with  subsection  (b). 
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(d)  Settlement  Valuation  Expertise.  In  a  class  action  involving  the  awarding 
of  coupons,  the  court  may,  in  its  discretion  upon  the  motion  of  a  partv,  receive 
expert  testimony  from  a  witness  qualified  to  provide  information  on  the  actual 
value  to  the  class  members  of  the  coupons  that  are  redeemed. 

(e)  Judicial  Scrutinv  of  Coupon  Settlements.  In  a  proposed  settlement 
under  which  class  members  would  be  awarded  coupons,  the  court  mav  approve 
the  proposed  settlement  onlv  after  a  hearing  to  determine  whether,  and  making  a 
written  finding  that,  the  settlement  is  fair,  reasonable,  and  adequate  for  class 
members.  The  court,  in  its  discretion,  may  also  require  that  a  proposed 
settlement  agreement  provide  for  the  distribution  of  a  portion  of  the  value  of 
unclaimed  coupons  to  1  or  more  charitable  or  governmental  organizations,  as 
agreed  to  by  the  parties.  The  distribution  and  redemption  of  anv  proceeds  under 
this  subsection  shall  not  be  used  to  calculate  attomevs'  fees  under  this  section. 

$1713.     Protection  against  loss  by  class  members 

The  court  may  approve  a  proposed  settlement  under  which  am-  class 
member  is  obligated  to  pay  sums  to  class  counsel  that  would  result  in  a  net  loss  to 
the  class  member  only  if  the  court  makes  a  written  finding  that  nonmonetary 
benefits  to  the  class  member  substantial^  outweigh  the  monetarv  loss. 

S 1714.     Protection  against  discrimination  based  on 

GEOGR\PHIC  LOCATION 

The  court  may  not  approve  a  proposed  settlement  that  provides  for  the 
payment  of  greater  sums  to  some  class  members  than  to  others  solely  on  the  basis 
that  the  class  members  to  whom  the  greater  sums  are  to  be  paid  are  located  in 
closer  geographic  proximity  to  the  court. 

$1715.     Notifications  to  appropriate  federal  and  state  officials 

(a)  Definitions. 

(1)  Appropriate  federal  official.  In  this  section,  the  term  "appropriate 
Federal  official"  means  — 

(A)  the  Attorney  General  of  the  United  States;  or 

(Bj  in  any  case  in  which  the  defendant  is  a  Federal  depository 
institution,  a  State  depositor)-  institution,  a  depository  institution  holding 
company,  a  foreign  bank,  or  a  nondepository  institution  subsidiary  of  the 
foregoing  (as  such  terms  are  defined  in  section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  S 1 8 1 3) ),  the  person  who  has  the  primary  Federal 
regulator)-  or  supervisorv  responsibilitv  with  respect  to  the  defendant,  if 
some  or  all  of  the  matters  alleged  in  the  class  action  are  subject  to  regulation 
or  supervision  bv  that  person. 

(2)  Appropriate  state  official.  In  this  section,  the  term  "appropriate  State 
official"  means  the  person  in  the  State  who  has  the  primary-  regulators-  or 
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supervisory'  responsibility  with  respect  to  the  defendant,  or  who  licenses  or 
otherwise  authorizes  the  defendant  to  conduct  business  in  the  State,  if  some  or 
all  of  the  matters  alleged  in  the  class  action  are  subject  to  regulation  by  that 
person.  If  there  is  no  primarv  regulator,  supervisor,  or  licensing  authority,  or 
the  matters  alleged  in  the  class  action  are  not  subject  to  regulation  or 
supervision  by  that  person,  then  the  appropriate  State  official  shall  be  the  State 
attornev  general. 

(b)  In  General.  Not  later  than  10  days  after  a  proposed  settlement  of  a  class 
action  is  filed  in  court,  each  defendant  that  is  participating  in  the  proposed 
settlement  shall  serve  upon  the  appropriate  State  official  of  each  State  in  which  a 
class  member  resides  and  the  appropriate  Federal  official,  a  notice  of  the 
proposed  settlement  consisting  of  — 

( 1 )  a  copy  of  the  complaint  and  any  materials  filed  with  the  complaint 
and  any  amended  complaints  (except  such  materials  shall  not  be  required  to 
be  served  if  such  materials  are  made  electronicallv  available  through  the 
Internet  and  such  service  includes  notice  of  how  to  electronically  access  such 
material); 

(2)  notice  of  an}'  scheduled  judicial  hearing  in  the  class  action; 

( 3 )  anv  proposed  or  final  notification  to  class  members  of  — 

(A)(i)  the  members'  rights  to  request  exclusion  from  the  class  action;  or 
(ii)  if  no  right  to  request  exclusion  exists,  a  statement  that  no  such 
right  exists;  and 

(B)  a  proposed  settlement  of  a  class  action; 

(4)  any  proposed  or  final  class  action  settlement; 

(5)  any  settlement  or  other  agreement  contemporaneously  made  between 
class  counsel  and  counsel  for  the  defendants; 

(6)  any  final  judgment  or  notice  of  dismissal; 

(7)(A)  if  feasible,  the  names  of  class  members  who  reside  in  each  State 
and  the  estimated  proportionate  share  of  the  claims  of  such  members  to  the 
entire  settlement  to  that  State's  appropriate  State  official;  or 

(B)  if  the  provision  of  information  under  subparagraph  (A)  is  not 
feasible,  a  reasonable  estimate  of  the  number  of  class  members  residing  in 
each  State  and  the  estimated  proportionate  share  of  the  claims  of  such 
members  to  the  entire  settlement;  and 

(8)  any  written  judicial  opinion  relating  to  the  materials  described  under 
subparagraphs  (3)  through  (6). 

(c)  Depositorv  Institutions  Notification. 

( 1 )  Federal  and  other  depository  institutions.  In  any  case  in  which  the 
defendant  is  a  Federal  depository  institution,  a  depositor}-  institution  holding 
company,  a  foreign  bank,  or  a  non-depository  institution  subsidiary  of  the 
foregoing,  the  notice  requirements  of  this  section  are  satisfied  by  serving  the 
notice  required  under  subsection  (b)  upon  the  person  who  has  the  primary 
Federal  regulatory  or  supervisory  responsibility  with  respect  to  the  defendant, 
if  some  or  all  of  the  matters  alleged  in  the  class  action  are  subject  to  regulation 
or  supervision  by  that  person. 
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(2)  State  depositors-  institutions.  In  any  case  in  which  the  defendant  is  a 
State  depositor)'  institution  (as  that  term  is  defined  in  section  3  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  $1813)),  the  notice  requirements  of  this 
section  are  satisfied  by  serving  the  notice  required  under  subsection  (b)  upon 
the  State  bank  supervisor  (as  that  term  is  defined  in  section  3  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  J 181 3))  of  the  State  in  which  the  defendant 
is  incorporated  or  chartered,  if  some  or  all  of  the  matters  alleged  in  the  class 
action  are  subject  to  regulation  or  supervision  by  that  person,  and  upon  the 
appropriate  Federal  official. 

(d)  Final  Approval.  An  order  giving  final  approval  of  a  proposed  settlement 
may  not  be  issued  earlier  than  2Q_davsafter  the  later  of  the  dates  on  which  the 
appropriate  Federal  official  and  the  appropriate  State  official  are  served  with  the 
notice  required  under  subsection  (b). 

(e)  Noncompliance  if  Notice  Not  Provided. 

(1)  In  general.  A  class  member_rnay  refuse  to  comply  with  and  may 
choose  not  to  be  bound  by  a  settlement  agreement  or  consent  decreeTn  a  class 
action  if  the  class  member  demonstrates  that  the  notice  required  under 
subsection  (b)  has  not  been  provided. 

(2)  Limitation.  A  class  member  may  not  refuse  to  comply  with  or  to  be 
bound  by  a  settlement  agreement  or  consent  decree  under  paragraph  ( 1 )  if  the 
notice  required  under  subsection  (b)  was  directed  to  the  appropriate  Federal 
official  and  to  either  the  State  attorney  general  or  the  person  that  has  primary 
regulatorv,  supervisorv,  or  licensing  authority  over  the  defendant. 

(3)  Application  of  rights.  The  rights  created  by  this  subsection  shall  apply 
only  to  class  members  or  any  person  acting  on  a  class  member's  behalf,  and 
shall  not  be  construed  to  limit  any  other  rights  affecting  a  class  member's 
participation  in  the  settlement. 

(f)  Rule  of  Construction.  Nothing  in  this  section  shall  be  construed  to 
expand  the  authority-  of,  or  impose  anv  obligations,  duties,  or  responsibilities 
upon,  Federal  or  State  officials. 
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Such  Acts,  records  and  judicial  proceedings  or  copies  thereof,  so 
authenticated,  shall  have  the  same  full  faithjmd  credit  in  even'  court  within 
the  United  States  andlts  Territories  and  Possessions  as  they  have  by  law  or  usage 
inme  courts  of  such  State,  Territorv  or  Possession  from  which  thev  are  taken. 


S1738A.     Full  faith  and  credit  given  to  child  custody 

DETERMINATIONS 

(a)  The  appropriate  authorities  of  even'  State  shall  enforce  according  to  its 
terms,  and  shall  not  modify  except  as  provided  in  subsections  (f),  (g),  and  (h)  of 
this  section,  any  custodv  determination  or  visitation  determination  made 
consistently  with  the  provisions  of  this  section  by  a  court  of  another  State. 

(b)  As  used  in  this  section,  the  term  — 

(1)  "child"  means  a  person  under  the  age  of  eighteen; 

(2)  "contestant"  means  a  person,  including  a  parent  or  grandparent,  who 
claims  a  right  to  custody  or  visitation  of  a  child; 

(3)  "custody  determination"  means  a  judgment,  decree,  or  other  order  of 
a  court  providing  for  the  custodv  of  a  child,  and  includes  permanent  and 
temporarv  orders,  and  initial  orders  and  modifications; 

(4)  "home  State"  means  the  State  in  which,  immediately  preceding  the 
time  involved,  the  child  lived  with  his  parents,  a  parent,  or  a  person  acting  as 
parent,  for  at  least  six  consecutive  months,  and  in  the  case  of  a  child  less  than 
six  months  old,  the  State  in  which  the  child  lived  from  birth  with  any  of  such 
persons.  Periods  of  temporary  absence  of  any  of  such  persons  are  counted  as 
part  of  the  six-month  or  other  period; 

(5)  "modification"  and  "modify"  refer  to  a  custodv  or  visitation 
determination  which  modifies,  replaces,  supersedes,  or  otherwise  is  made 
subsequent  to,  a  prior  custodv  or  visitation  determination  concerning  the  same 
child,  whether  made  by  the  same  court  or  not; 

(6)  "person  acting  as  a  parent"  means  a  person,  other  than  a  parent,  who 
has  phvsical  custodv  of  a  child  and  who  has  either  been  awarded  custody  by  a 
court  or  claims  a  right  to  custody; 

(7)  "phvsical  custody"  means  actual  possession  and  control  of  a  child; 

(8)  "State"  means  a  State  of  the  United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  or  a  territory  or  possession  of  the  United 
States;  and 

(9)  "visitation  determination"  means  a  judgment,  decree,  or  other  order 
of  a  court  providing  for  the  visitation  of  a  child  and  includes  permanent  and 
temporary  orders  and  initial  orders  and  modifications. 

(c)  A  child  custody  or  visitation  determination  made  by  a  court  of  a  State  is 
consistent  with  the  provisions  of  this  section  only  if — 

(1)  such  court  has  jurisdiction  under  the  law  of  such  State;  and 

(2)  one  of  the  following  conditions  is  met: 
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(A)  such  State  (i)  is  the  home  State  of  the  child  on  the  date  of  the 
commencement  of  the  proceeding,  or  (ii)  had  been  the  child's  home  State 
within  six  months  before  the  date  of  the  commencement  of  the  proceeding 
and  the  child  is  absent  from  such  State  because  of  his  removal  or  retention 
by  a  contestant  or  for  other  reasons,  and  a  contestant  continues  to  live  in 
such  State; 

(B)(i)  it  appears  that  no  other  State  would  have  jurisdiction  under 
subparagraph  (A),  and 

(ii)  it  is  in  the  best  interest  of  the  child  that  a  court  of  such  State 
assume  jurisdiction  because 

(I)  the  child  and  his  parents,  or  the  child  and  at  least  one 
contestant,  have  a  significant  connection  with  such  State  other  than 
mere  physical  presence  in  such  State,  and 

(II)  there  is  available  in  such  State  substantial  evidence 
concerning  the  child's  present  or  future  care,  protection,  training, 
and  personal  relationships; 

(C)  the  child  is  physicallv  present  in  such  State  and 
(i)  the  child  has  been  abandoned,  or 

(ii)  it  is  necessary  in  an  emergency  to  protect  the  child  because  the 
child,  a  sibling,  or  parent  of  the  child  has  been  subjected  to  or  threatened 
with  mistreatment  or  abuse; 

(D)(i)  it  appears  that  no  other  State  would  have  jurisdiction  under 

subparagraph  (A),  (B),  (C),  or  (E),  or  another  State  has  declined  to  exercise 

jurisdication  on  the  ground  that  the  State  whose  jurisdiction  is  in  issue  is  the 

more  appropriate  forum  to  determine  the  custody  or  visitation  of  the  child,  and 

(ii)  it  is  in  the  best  interest  of  the  child  that  such  court  assume 

jurisdiction;  or 

(E)  the  court  has  continuing  jurisdiction  pursuant  to  subsection  (d)  of 
this  section. 

(d)  The  jurisdiction  of  a  court  of  a  State  which  has  made  a  child  custody  or 
visitation  determination  consistently  with  the  provisions  of  this  section  continues 
as  long  as  the  requirement  of  subsection  (c)(1)  of  this  section  continues  to  be  met 
and  such  State  remains  the  residence  of  the  child  or  of  any  contestant. 

(e)  Before  a  child  custody  or  visitation  determination  is  made,  reasonable 
notice  and  opportunitv  to  be  heard  shall  be  given  to  the  contestants,  any  parent 
whose  parental  rights  have  not  been  previously  terminated  and  any  person  who 
has  physical  custody  of  a  child. 

(f )  A  court  of  a  State  may  modify  a  determination  of  the  custody  of  the  same 
child  made  by  a  court  of  another  State,  if  — 

(1)  it  has  jurisdiction  to  make  such  a  child  custodv  determination;  and 

(2)  the  court  of  the  other  State  no  longer  has  jurisdiction,  or  it  has 
declined  to  exercise  such  jurisdiction  to  modify  such  determination. 

(g)  A  court  of  a  State  shall  not  exercise  jurisdiction  in  anv  proceeding  for  a 
custody  or  visitation  determination  commenced  during  the  pendency  of  a 
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proceeding  in  a  court  of  another  State  where  such  court  of  that  other  State  is 
exercising  jurisdiction  consistently  with  the  provisions  of  this  section  to  make  a 
custodv  or  visitation  determination. 

h  |  A  court  of  a  State  may  not  modify  a  visitation  determination  made  by  a 
court  of  another  State  unless  the  court  of  the  other  State  no  longer  has 
jurisdiction  to  modify  such  determination  or  has  declined  to  exercise  jurisdiction 
to  modify  such  determination. 

S1738B.     Full  faith  and  credit  for  child  support  orders 

(a)  General  Rule.  The  appropriate  authorities  of  each  State  — 

1  shall  enforce  according  to  its  terms  a  child  support  order  made 
consistendv  with  this  section  by  a  court  of  another  State;  and 

l  shall  not  seek  or  make  a  modification  of  such  an  order  except  in 
accordance  with  subsections  (e),    t  .  and    1  . 

(b)  Definitions.  In  this  section: 
"child"  means  — 

A   a  person  under  18  years  of  age;  and 

(B)  a  person  18  or  more  years  of  age  with  respect  to  whom  a  child 
support  order  has  been  issued  pursuant  to  the  laws  of  a  State, 
"child's  State"  means  the  State  in  which  a  child  resides. 
A  "child's  home  State"  means  the  State  in  which  a  child  lived  with  a  parent 
or  a  person  acting  as  parent  for  at  least  six  consecutive  months  immediately 
preceding  the  time  of  filing  of  a  petition  or  comparable  pleading  for  support  and, 
if  a  child  is  less  than  six  months  old,  the  State  in  which  the  child  lived  from  birth 
with  anv  of  them.  A  period  of  temporary  absence  of  any  of  them  is  counted  as 
part  of  the  six-month  period. 

"child   support"   means   a   payment   of  money,   continuing   support,    or 
arrearages  or  the  provision  of  a  benefit  (including  payment  of  health  insurance, 
child  care,  and  educational  expenses  i  for  the  support  of  a  child, 
"child  support  order"  — 

A    means  a  judgment,  decree,  or  order  of  a  court  requiring  the 
pavment  of  child  support  in  periodic  amounts  or  in  a  lump  sum;  and 
B    includes  — 

i    a  permanent  or  temporary  order;  and 
i  ii    an  initial  order  or  a  modification  of  an  order, 
"contestant"  means  — 

(A)  a  person  (including  a  parent I  who  — 
i    claims  a  right  to  receive  child  support; 

n    is  a  partv  to  a  proceeding  that  may  result  in  the  issuance  of  a 
child  support  order;  or 

ni    is  under  a  child  support  order;  and 
B I  a  State  or  political  subdivision  of  a  State  to  which  the  right  to 
obtain  child  support  has  been  assigned. 
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"court"  means  a  court  or  administrative  agency  of  a  State  that  is  authorized 
by  State  law  to  establish  the  amount  of  child  support  payable  by  a  contestant  or 
make  a  modification  of  a  child  support  order. 

"modification"  means  a  change  in  a  child  support  order  that  affects  the 
amount,  scope,  or  duration  of  the  order  and  modifies,  replaces,  supersedes,  or 
otherwise  is  made  subsequent  to  the  child  support  order. 

"State"  means  a  State  of  the  United  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  territories  and  possessions  of  the  United 
States,  and  Indian  country  (as  defined  in  section  1151  of  title  18). 

(c)  Requirements  of  Child  Support  Orders.  A  child  support  order  made  by  a 
court  of  a  State  is  made  consistently  with  this  section  if  — 

(1)  a  court  that  makes  the  order,  pursuant  to  the  laws  of  the  State  in 
which  the  court  is  located  — 

(A)  has  subject  matter  jurisdiction  to  hear  the  matter  and  enter  such  an 
order;  and 

(B)  has  personal  jurisdiction  over  the  contestants;  and 

(2)  reasonable  notice  and  opportunity  to  be  heard  is  given  to  the 
contestants. 

(d)  Continuing  Jurisdiction.  A  court  of  a  State  that  has  made  a  child  support 
order  consistently  with  this  section  has  continuing,  exclusive  jurisdiction  over  the 
order  if  the  State  is  the  child's  State  or  the  residence  of  any  individual  contestant 
unless  the  court  of  another  State,  acting  in  accordance  with  subsections  (e)  and 
(f),  has  made  a  modification  of  the  order. 

(e)  Authority  to  Modify  Orders.  A  court  of  a  State  may  modify  a  child 
support  order  issued  by  a  court  of  another  State  if — 

(1)  the  court  has  jurisdiction  to  make  such  a  child  support  order  pursuant 
to  subsection  (i);  and 

(2)(A)  the  court  of  the  other  State  no  longer  has  continuing,  exclusive 
jurisdiction  of  the  child  support  order  because  that  State  no  longer  is  the 
child's  State  or  the  residence  of  any  individual  contestant;  or 

(B)  each  individual  contestant  has  filed  written  consent  with  the  State 
of  continuing  exclusive  jurisdiction  for  a  court  of  another  State  to  modify 
the  order  and  assume  continuing,  exclusive  jurisdiction  over  the  order. 

(f)  Recognition  of  child  support  orders.  —  If  one  or  more  child  support 
orders  have  been  issued  with  regard  to  an  obligor  and  a  child,  a  court  shall  apply 
the  following  rules  in  determining  which  order  to  recognize  for  purposes  of 
continuing,  exclusive  jurisdiction  and  enforcement: 

(1)  If  only  one  court  has  issued  a  child  support  order,  the  order  of  that 
court  must  be  recognized. 

(2)  If  two  or  more  courts  have  issued  child  support  orders  for  the  same 
obligor  and  child,  and  only  one  of  the  courts  would  have  continuing,  exclusive 
jurisdiction  under  this  section,  the  order  of  that  court  must  be  recognized. 

(3)  If  two  or  more  courts  have  issued  child  support  orders  for  the  same 
obligor  and  child,  and  more  than  one  of  the  courts  would  have  continuing, 
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exclusive  jurisdiction  under  this  section,  an  order  issued  by  a  court  in  the 
current  home  State  of  the  child  must  be  recognized,  but  if  an  order  has  not 
been  issued  in  the  current  home  State  of  the  child,  the  order  most  recentlv 
issued  must  be  recognized. 

1 4)  If  two  or  more  courts  have  issued  child  support  orders  for  the  same 
obligor  and  child,  and  none  of  the  courts  would  have  continuing,  exclusive 
jurisdiction  under  this  section,  a  court  having  jurisdiction  over  the  parties  shall 
issue  a  child  support  order,  which  must  be  recognized. 

1 5 )  The  court  that  has  issued  an  order  recognized  under  this  subsection  is 
the  court  having  continuing,  exclusive  jurisdiction  under  subsection  (d). 

i  gi  Enforcement  of  Modified  Orders.  —  A  court  of  a  State  that  no  longer  has 
continuing,  exclusive  jurisdiction  of  a  child  support  order  mav  enforce  the  order 
with  respect  to  nonmodifiable  obligations  and  unsatisfied  obligations  that 
accrued  before  the  date  on  which  a  modification  of  the  order  is  made  under 
subsections  (e)  and  (f). 

I  h)  Choice  of  law.  — 

(1)  In  General.  —  In  a  proceeding  to  establish,  modify,  or  enforce  a  child 
support  order,  the  forum  State's  law  shall  apply  except  as  provided  in 
paragraphs  (2)  and  (3). 

(2)  Law  of  State  of  Issuance  of  Order.  —  In  interpreting  a  child  support 
order  including  the  duration  of  current  payments  and  other  obligations  of 
support,  a  court  shall  applv  the  law  of  the  State  of  the  court  that  issued  the  order. 

(3)  Period  of  Limitation.  —  In  an  action  to  enforce  a  child  support  order, 
a  court  shall  apply  the  statute  of  limitation  of  the  forum  State  or  the  State  of 
the  court  that  issued  the  order,  whichever  statute  provides  the  longer  period  of 
limitation. 

(i)  Registration  for  Modification.  —  If  there  is  no  individual  contestant  or 
child  residing  in  the  issuing  State,  the  part}-  or  support  enforcement  agency 
seeking  to  modifv,  or  to  modify  and  enforce,  a  child  support  order  issued  in 
another  State  shall  register  that  order  in  a  State  with  jurisdiction  over  the 
nonmovant  for  the  purpose  of  modification. 

S 1739.     State  and  Territorial  nonjudicial  records; 

FULL  FAITH  AND  CREDIT 

All  nonjudicial  records  or  books  kept  in  any  public  office  of  any  State. 
Territorv,  or  Possession  of  the  United  States,  or  copies  thereof,  shall  be  proved  or 
admitted  in  anv  court  or  office  in  any  other  State,  Territory,  or  Possession  bv  the 
attestation  of  the  custodian  of  such  records  or  books,  and  the  seal  of  his  office 
annexed,  if  there  be  a  seal,  together  with  a  certificate  of  a  judge  of  a  court  of 
record  of  the  countv,  parish,  or  district  in  which  such  office  mav  be  kept,  or  of 
the  Governor,  or  secretary  of  state,  the  chancellor  or  keeper  of  the  great  seal,  off 
the  State,  Territorv,  or  Possession  that  the  said  attestation  is  in  due  form  and  by 
the  proper  officers. 
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If  the  certificate  is  given  by  a  judge,  it  shall  be  further  authenticated  by  the 
clerk  or  prothonotary  of  the  court,  who  shall  certify,  under  his  hand  and  the  seal 
of  his  office,  that  such  judge  is  duly  commissioned  and  qualified;  or,  if  given  by 
such  Governor,  secretary,  chancellor,  or  keeper  of  the  great  seal,  it  shall  be  under 
the  great  seal  of  the  State,  Territory,  or  Possession  in  which  it  is  made. 

Such  records  or  books,  or  copies  thereof,  so  authenticated,  shall  have  the 
same  full  faith  and  credit  in  even'  court  and  office  within  the  United  States  and 
its  Territories  and  Possessions  as  they  have  by  law  or  usage  in  the  courts  or  offices 
of  the  State,  Territorv,  or  Possession  from  which  thev  are  taken. 


Chapter  117.     Evidence;  Depositions 

S 1785.     Subpoenas  in  multiparty,  multiforum  actions 

When  the  jurisdiction  of  the  district  court  is  based  in  whole  or  in  part  upon 
section  1369  of  this  title,  a  subpoena  for  attendance  at  a  hearing  or  trial  maw  if 
authorized  bv  the  court  upon  motion  for  good  cause  shown,  and  upon  such  terms 
and  conditions  as  the  court  mav  impose,  be  served  at  anv  place  within  the  United 
States,  or  anywhere  outside  the  United  States  if  otherwise  permitted  bv  law. 


Chapter  119.     Evidence;  Witnesses 

$1821.     Per  diem  and  mileage  generally;  subsistence 

(a)(1)  Except  as  otherwise  provided  bv  law,  a  witness  in  attendance  at  any 

court  of  the  United  States,  or  before  a  United  States  Magistrate,  or  before  any 

person  authorized  to  take  his  deposition  pursuant  to  any  rule  or  order  of  a  court  of 

the  United  States,  shall  be  paid  the  fees  and  allowances  provided  bv  this  section. 

(2)  As  used  in  this  section,  the  term  "court  of  the  United  States"  includes, 

in  addition  to  the  courts  listed  in  section  451  of  this  title,  any  court  created  by 

Act  of  Congress  in  a  territorv  which  is  invested  with  anv  jurisdiction  of  a 

district  court  of  the  United  States. 

(b)  A  witness  shall  be  paid  an  attendance  fee  of  $40  per  day  for  each  day's 
attendance.  A  witness  shall  also  be  paid  the  attendance  fee  for  the  time  necessarily 
occupied  in  going  to  and  returning  from  the  place  of  attendance  at  the  beginning  and 
end  of  such  attendance  or  at  anv  time  during  such  attendance. 

(c)(1)  A  witness  who  travels  bv  common  carrier  shall  be  paid  for  the  actual 
expenses  of  travel  on  the  basis  of  the  means  of  transportation  reasonably  utilized 
and  the  distance  necessarilv  traveled  to  and  from  such  witness's  residence  by  the 
shortest  practical  route  in  going  to  and  returning  from  the  place  of  attendance. 
Such  a  witness  shall  utilize  a  common  carrier  at  the  most  economical  rate 
reasonably  available.  A  receipt  or  other  evidence  of  actual  cost  shall  be  furnished. 
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(2)  A  travel  allowance  equal  to  the  mileage  allowance  which  the 
Administrator  of  General  Services  has  prescribed,  pursuant  to  section  5704  of 
title  5,  for  official  travel  of  employees  of  the  Federal  Government  shall  be  paid 
to  each  witness  who  travels  by  privately  owned  vehicle.  Computation  of 
mileage  under  this  paragraph  shall  be  made  on  the  basis  of  a  uniformed  table 
of  distances  adopted  bv  the  Administrator  of  General  Services. 

(3)  Toll  charges  for  toll  roads,  bridges,  tunnels,  and  ferries,  taxicab  fares 
between  places  of  lodging  and  carrier  terminals,  and  parking  fees  (upon 
presentation  of  a  valid  parking  receipt),  shall  be  paid  in  full  to  a  witness 
incurring  such  expenses. 

(4)  All  normal  travel  expenses  within  and  outside  the  judicial  district  shall 
be  taxable  as  costs  pursuant  to  section  1920  of  this  title. 

(d)(1)  A  subsistence  allowance  shall  be  paid  to  a  witness  when  an  overnight 
stay  is  required  at  the  place  of  attendance  because  such  place  is  so  far  removed 
from  the  residence  of  such  witness  as  to  prohibit  return  thereto  from  dav  to  dav. 

(2)  A  subsistence  allowance  for  a  witness  shall  be  paid  in  an  amount  not 
to  exceed  the  maximum  per  diem  allowance  prescribed  by  the  Administrator 
of  General  Services,  pursuant  to  section  5702(a)  of  tide  5,  for  official  travel  in 
the  area  of  attendance  by  employees  of  the  Federal  Government. 

(3)  A  subsistence  allowance  for  a  witness  attending  in  an  area  designated 
by  the  Administrator  of  General  Services  as  a  high-cost  area  shall  be  paid  in  an 
amount  not  to  exceed  the  maximum  actual  subsistence  allowance  prescribed 
by  the  Administrator,  pursuant  to  section  5702(c)(B)  of  tide  5,  for  official 
travel  in  such  area  by  employees  of  the  Federal  Government. 

(4)  When  a  witness  is  detained  pursuant  to  section  3144  of  title  18  for 
want  of  security  for  his  appearance,  he  shall  be  entitled  for  each  day  of 
detention  when  not  in  attendance  at  court,  in  addition  to  his  subsistence,  to 
the  daily  attendance  fee  provided  by  subsection  (b)  of  this  section. 

(e)  An  alien  who  has  been  paroled  into  the  United  States  for  prosecution, 
pursuant  to  section  212(d)(5)  of  the  Immigration  and  Nationality  Act  (8  U.S.C. 
1182(d)(5)),  or  an  alien  who  either  has  admitted  belonging  to  a  class  of  aliens 
who  are  deportable  or  has  been  determined  pursuant  to  section  240  of  such  Act 
(8  U.S.C.  1252(b))  to  be  deportable,  shall  be  ineligible  to  receive  the  fees  or 
allowances  provided  bv  this  section. 

(f )  Any  witness  who  is  incarcerated  at  the  time  that  his  or  her  testimony  is 
given  (except  for  a  witness  to  whom  the  provisions  of  section  3144  of  title  18 
apply)  may  not  receive  fees  or  allowances  under  this  section,  regardless  of 
whether  such  witness  is  incarcerated  at  the  time  he  or  she  makes  a  claim  for  fees 
or  allowances  under  this  section. 

SI 824.     Mileage  fees  under  summons  as  both  witness  and  juror 

No  constructive  or  double  mileage  fees  shall  be  allowed  by  reason  of  am* 
person  being  summoned  both  as  a  witness  and  a  juror. 
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S 1825.     Payment  of  fees 

(a)  In  any  case  in  which  the  United  States  or  an  officer  or  agency  of  the 
United  States  is  a  party,  the  United  States  marshal  for  the  district  shall  pay  all  fees 
of  witnesses  on  the  certificate  of  the  United  States  attorney  or  assistant  United 
States  attorney,  and  in  the  proceedings  before  a  United  States  magistrate,  on  the 
certificate  of  such  magistrate,  except  that  any  fees  of  defense  witnesses,  other 
than  experts,  appearing  pursuant  to  subpoenas  issued  upon  approval  of  the  court, 
shall  be  paid  by  the  United  States  marshal  for  the  district  — 

(1)  on  the  certificate  of  a  Federal  public  defender  or  assistant  Federal 
public  defender,  in  a  criminal  case  in  which  the  defendant  is  represented  by 
such  Federal  public  defender  or  assistant  Federal  public  defender,  and 

(2)  on  the  certificate  of  the  clerk  of  the  court  upon  the  affidavit  of  such 
witnesses'  attendance  given  bv  other  counsel  appointed  pursuant  to  section 
3006A  of  title  18,  in  a  criminal  case  in  which  a  defendant  is  represented  by 
such  other  counsel. 

(b)  In  proceedings  in  forma  pauperis  for  a  writ  of  habeas  corpus,  and  in 
proceedings  in  forma  pauperis  under  section  2255  of  this  title,  the  United  States 
marshal  for  the  district  shall  pay,  on  the  certificate  of  the  district  judge,  all  fees  of 
witnesses  for  the  part}'  authorized  to  proceed  in  forma  pauperis,  except  that  any 
fees  of  witnesses  for  such  party,  other  than  experts,  appearing  pursuant  to 
subpoenas  issued  upon  approval  of  the  court,  shall  be  paid  by  the  United  States 
marshal  for  the  district  — 

(1)  on  the  certificate  of  a  Federal  public  defender  or  assistant  Federal 
public  defender,  in  anv  such  proceedings  in  which  a  party  is  represented  by 
such  Federal  public  defender  or  assistant  Federal  public  defender,  and 

(2)  on  the  certificate  of  the  clerk  of  the  court  upon  the  affidavit  of  such 
witnesses'  attendance  given  by  other  counsel  appointed  pursuant  to  section 
3006A  of  title  18,  in  anv  such  proceedings  in  which  a  party  is  represented  by 
such  other  counsel. 

(c)  Fees  and  mileage  need  not  by  tendered  to  a  witness  upon  service  of  a 
subpoena  issued  on  behalf  of  the  United  States  or  an  officer  or  agency  of  the 
United  States,  upon  service  of  a  subpoena  issued  on  behalf  of  a  defendant 
represented  by  a  Federal  public  defender,  assistant  Federal  public  defender,  or 
other  attorney  appointed  pursuant  to  section  3006A  of  title  18,  or  upon  service  of 
a  subpoena  issued  on  behalf  of  a  party  authorized  to  proceed  in  forma  pauperis, 
if  the  payment  of  such  fees  and  mileage  is  to  be  made  by  the  United  States 
marshal  under  this  section. 


§  1 826.     Recalcitrant  witnesses 

(a)  Whenever  a  witness  in  any  proceeding  before  or  ancillary  to  any  court  or 
grand  jury  of  the  United  States  refuses  without  just  cause  shown  to  comply  with 
an  order  of  the  court  to  testify  or  provide  other  information,  including  any  book. 
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paper,  document,  record,  recording  or  other  material,  the  court,  upon  such 
refusal,  or  when  such  refusal  is  dulv  brought  to  its  attention,  may  summarilv 
order  his  confinement  at  a  suitable  place  until  such  time  as  the  witness  is  willing 
to  give  such  testimonv  or  provide  such  information.  No  period  of  such 
confinement  shall  exceed  the  life  of  — 

(1)  the  court  proceeding,  or 

(2)  the  term  of  the  grand  jurv,  including  extensions,  before  which  such 
refusal  to  complv  with  the  court  order  occurred,  but  in  no  event  shall  such 
confinement  exceed  eighteen  months. 

(b)  No  person  confined  pursuant  to  subsection  (a)  of  this  section  shall  be 
admitted  to  bail  pending  the  determination  of  an  appeal  taken  by  him  from  the 
order  for  his  confinement  if  it  appears  that  the  appeal  is  frivolous  or  taken  for 
delav.  Any  appeal  from  an  order  of  confinement  under  this  section  shall  be 
disposed  of  as  soon  as  practicable,  but  not  later  than  thirty  days  from  the  filing  of 
such  appeal. 

(c)  Whoever  escapes  or  attempts  to  escape  from  the  custodv  of  anv  facility  or 
from  any  place  in  which  or  to  which  he  is  confined  pursuant  to  this  section  or  section 
4243  of  title  18,  or  whoever  rescues  or  attempts  to  rescue  or  instigates,  aids,  or  assists 
the  escape  or  attempt  to  escape  of  such  a  person,  shall  be  subject  to  imprisonment  for 
not  more  than  three  vears,  or  a  fine  of  not  more  than  SI 0,000,  or  both. 


Chapter  121.     Juries;  Trial  by  Jury 

Jl  861.     Declaration  of  policy 

It  is  the  policy  of  the  United  States  that  all  litigants  in  Federal  courts 
entitled  to  trial  bv  jurv  shall  have  the  right  to  grand  and  petit  juries  selected  at 
random  from  a  fair  cross  section  of  the  community  in  the  district  or  division 
wherein  the  court  convenes.  It  is  further  the  policy  of  the  United  States  that  all 
citizens  shall  have  the  opportunity  to  be  considered  for  service  on  grand  and  petit 
juries  in  the  district  courts  of  the  United  States,  and  shall  have  an  obligation  to 
serve  as  jurors  when  summoned  for  that  purpose. 


51 862.  Discrimination  prohibited 

No  citizen  shall  be  excluded  from  service  as  a  grand  or  petit  juror  in  the 
district  courts  of  the  United  States  or  in  the  Court  of  International  Trade  on 
account  of  race,  color,  religion,  sex,  national  origin,  or  economic  status. 

5 1863.  Pl\n  for  random  jury  selection 

(a)  Each  United  States  district  court  shall  devise  and  place  into  operation  a 
written  plan  for  random  selection  of  grand  and  petit  jurors  that  shall  be  designed 
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to  achieve  the  objectives  of  sections  1861  and  1862  of  this  title,  and  that  shall 
otherwise  eomplv  with  the  provisions  of  this  title.  The  plan  shall  be  placed  into 
operation  after  approval  bv  a  reviewing  panel  consisting  of  the  members  of  the 
judicial  council  of  the  circuit  and  either  the  chief  judge  of  the  district  whose 
plan  is  being  reviewed  or  such  other  active  district  judge  of  that  district  as  the 
chief  judge  of  the  district  mav  designate.  The  panel  shall  examine  the  plan  to 
ascertain  that  it  complies  with  the  provisions  of  this  title.  If  the  reviewing  panel 
finds  that  the  plan  does  not  eomplv,  the  panel  shall  state  the  particulars  in  which 
the  plan  fails  to  comply  and  direct  the  district  court  to  present  within  a 
reasonable  time  an  alternative  plan  remedving  the  defect  or  defects.  Separate 
plans  may  be  adopted  for  each  division  or  combination  of  divisions  within  a 
judicial  district.  The  district  court  mav  modify  a  plan  at  anv  time  and  it  shall 
modifv  the  plan  when  so  directed  bv  the  reviewing  panel.  The  district  court  shall 
prompflv  notify  the  panel,  the  Administrative  Office  of  the  United  States  Courts, 
and  the  Attorney  General  ofthe  United  States,  of  the  initial  adoption  and  future 
modifications  ofthe  plan  by  filing  copies  therewith.  Modifications  ofthe  plan 
made  at  the  instance  ofthe  district  court  shall  become  effective  after  approval  bv 
the  panel.  Each  district  court  shall  submit  a  report  on  the  jurv  selection  process 
within  its  jurisdiction  to  the  Administrative  Office  ofthe  United  States  Courts  in 
such  form  and  at  such  times  as  the  Judicial  Conference  ofthe  United  States  mav 
specify.  The  Judicial  Conference  of  the  United  States  mav,  from  time  to  time, 
adopt  rules  and  regulations  governing  the  provisions  and  the  operation  of  the 
plans  formulated  under  this  title. 

(b)  Among  other  things,  such  plan  shall  — 

(1)  either  establish  a  jury  commission,  or  authorize  the  clerk  ofthe  court, 
to  manage  the  jury  selection  process.  If  the  plan  establishes  a  jury  commission, 
the  district  court  shall  appoint  one  citizen  to  serve  with  the  clerk  of  the  court 
as  the  jury  commission:  Provided,  however.  That  the  plan  for  the  District  of 
Columbia  may  establish  a  jurv  commission  consisting  of  three  citizens.  The 
citizen  jury  commissioner  shall  not  belong  to  the  same  political  party  as  the 
clerk  serving  with  him.  The  clerk  or  the  jury  commission,  as  the  case  may  be, 
shall  act  under  the  supervision  and  control  of  the  chief  judge  of  the  district 
court  or  such  other  judge  of  the  district  court  as  the  plan  may  provide.  Each 
jury  commissioner  shall,  during  his  tenure  in  office,  reside  in  the  judicial 
district  or  division  for  which  he  is  appointed.  Each  citizen  jurv  commissioner 
shall  receive  compensation  to  be  fixed  bv  the  district  court  plan  at  a  rate  not  to 
exceed  $50  per  dav  for  each  dav  necessarily  employed  in  the  performance  of  his 
duties,  plus  reimbursement  for  travel,  subsistence,  and  other  necessary  expenses 
incurred  by  him  in  the  performance  of  such  duties.  The  Judicial  Conference  of 
the  United  States  mav  establish  standards  for  allowance  of  travel,  subsistence, 
and  other  necessary  expenses  incurred  bv  jurv  commissioners. 

(2)  specif)  whether  the  names  of  prospective  jurors  shall  be  selected  from 
the  voter  registration  lists  or  the  lists  of  actual  voters  ofthe  political  subdivisions 
within  the  district  or  division.  The  plan  shall  prescribe  some  other  source  or 
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sources  of  names  in  addition  to  voter  lists  where  necessary  to  foster  the  policy 
and  protect  the  rights  secured  by  sections  1861  and  1862  of  this  title.  The  plan 
for  the  District  of  Columbia  may  require  the  names  of  prospective  jurors  to  be 
selected  from  the  citv  director)-  rather  than  from  voter  lists.  The  plans  for  the 
districts  of  Puerto  Rico  and  the  Canal  Zone  may  prescribe  some  other  source  or 
sources  of  names  of  prospective  jurors  in  lieu  of  voter  lists,  the  use  of  which  shall 
be  consistent  with  the  policies  declared  and  rights  secured  by  sections  1861  and 
1862  of  this  title.  The  plan  for  the  district  of  Massachusetts  may  require  the 
names  of  prospective  jurors  to  be  selected  from  the  resident  list  provided  for  in 
chapter  234A,  Massachusetts  General  Laws,  or  comparable  authority,  rather 
than  from  voter  lists. 

(3)  specify  detailed  procedures  to  be  followed  by  the  jury  commission  or 
clerk  in  selecting  names  from  the  sources  specified  in  paragraph  (2)  of  this 
subsection.  These  procedures  shall  be  designed  to  ensure  the  random 
selection  of  a  fair  cross  section  of  the  persons  residing  in  the  community  in  the 
district  or  division  wherein  the  court  convenes.  Thev  shall  ensure  that  names 
of  persons  residing  in  each  of  the  counties,  parishes,  or  similar  political 
subdivisions  within  the  judicial  district  or  division  are  placed  in  a  master  jury 
wheel;  and  shall  ensure  that  each  county,  parish,  or  similar  political 
subdivision  within  the  district  or  division  is  substantially  proportionally 
represented  in  the  master  jury  wheel  for  that  judicial  district,  division,  or 
combination  of  divisions.  For  the  purposes  of  determining  proportional 
representation  in  the  master  jury  wheel,  either  the  number  of  actual  voters  at 
the  last  general  election  in  each  county,  part}',  or  similar  political  subdivision, 
or  the  number  of  registered  voters  if  registration  of  voters  is  uniformly  required 
throughout  the  district  or  division,  may  be  used. 

(4)  provide  for  a  master  jury  wheel  (or  a  device  similar  in  purpose  and 
function)  into  which  the  names  of  those  randomly  selected  shall  be  placed. 
The  plan  shall  fix  a  minimum  number  of  names  to  be  placed  initially  in  the 
master  jurv  wheel,  which  shall  be  at  least  one-half  of  1  per  centum  of  the  total 
number  of  persons  on  the  lists  used  as  a  source  of  names  for  the  district  or 
division;  but  if  this  number  of  names  is  believed  to  be  cumbersome  and 
unnecessary,  the  plan  may  fix  a  smaller  number  of  names  to  be  placed  in  the 
master  wheel,  but  in  no  event  less  than  one  thousand.  The  chief  judge  of  the 
district  court,  or  such  other  district  court  judge  as  the  plan  may  provide,  may 
order  additional  names  to  be  placed  in  the  master  jury  wheel  from  time  to 
time  as  necessary.  The  plan  shall  provide  for  periodic  emptying  and  refilling  of 
the  master  jury  wheel  at  specified  times,  the  interval  for  which  shall  not 
exceed  four  years. 

(5)(A)  except  as  provided  in  subparagraph  (B),  specify  those  groups  of 
persons  or  occupational  classes  whose  members  shall,  on  individual  request 
therefor,  be  excused  from  jury  service.  Such  groups  or  classes  shall  be  excused 
onlv  if  the  district  court  finds,  and  the  plan  states,  that  jurv  sen  ice  by  such 
class  or  group  would  entail  undue  hardship  or  extreme  inconvenience  to  the 
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members  thereof,  and  excuse  of  members  thereof  would  not  be  inconsistent 
with  sections  1861  and  1862  of  this  title. 

(B)  specify  that  volunteer  safetv  personnel,  upon  individual  request, 
shall  be  excused  from  jury  service.  For  purposes  of  this  subparagraph,  the 
term  "volunteer  safetv  personnel"  means  individuals  serving  a  public  agencv 
(as  defined  in  section  1203(6)  of  title  I  of  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968)  in  an  official  capacity,  without  compensation,  as 
firefighters  or  members  of  a  rescue  squad  or  ambulance  crew. 

t6)  specifv  that  the  following  persons  are  barred  from  jurv  service  on  the 
ground  that  thev  are  exempt:  (A)  members  in  active  service  in  the  Armed 
Forces  of  the  United  States;  (B)  members  of  the  fire  or  police  departments  of 
any  State,  the  District  of  Columbia,  anv  territory  or  possession  of  the  United 
States,  or  anv  subdivision  of  a  State,  the  District  of  Columbia,  or  such  territorv 
or  possession;  (C)  public  officers  in  the  executive,  legislative,  or  judicial 
branches  of  the  Government  of  the  United  States,  or  of  anv  State,  the  District 
of  Columbia,  anv  territory  or  possession  of  the  United  States,  or  anv  sub- 
division of  a  State,  the  District  of  Columbia,  or  such  territory  or  possession, 
who  are  actively  engaged  in  the  performance  of  official  duties. 

(7)  fix  the  time  when  the  names  drawn  from  the  qualified  jurv  wheel 
shall  be  disclosed  to  parties  and  to  the  public.  If  the  plan  permits  these  names 
to  be  made  public,  it  mav  nevertheless  permit  the  chief  judge  of  the  district 
court,  or  such  other  district  court  judge  as  the  plan  mav  provide,  to  keep  these 
names  confidential  in  anv  case  where  the  interests  of  justice  so  require. 

(8)  specify  the  procedures  to  be  followed  bv  the  clerk  or  jurv  commission 
in  assigning  persons  whose  names  have  been  drawn  from  the  qualified  jurv 
wheel  to  grand  and  petit  jurv  panels. 

(c)  The  initial  plan  shall  be  devised  by  each  district  court  and  transmitted  to 
the  reviewing  panel  specified  in  subsection  (a)  of  this  section  within  one 
hundred  and  twenty  days  of  the  date  of  enactment  of  the  Jurv  Selection  and 
Service  Act  of  1968.  The  panel  shall  approve  or  direct  the  modification  of  each 
plan  so  submitted  within  sixty  davs  thereafter.  Each  plan  or  modification  made  at 
the  direction  of  the  panel  shall  become  effective  after  approval  at  such  time 
thereafter  as  the  panel  directs,  in  no  event  to  exceed  ninety  davs  from  the  date  of 
approval.  Modifications  made  at  the  instance  of  the  district  court  under 
subsection  (a)  of  this  section  shall  be  effective  at  such  time  thereafter  as  the  panel 
directs,  in  no  event  to  exceed  ninety  days  from  the  date  of  modification. 

(d)  State,  local,  and  Federal  officials  having  custody,  possession,  or  control 
of  voter  registration  lists,  lists  of  actual  v  oters,  or  other  appropriate  records  shall 
make  such  lists  and  records  available  to  the  jurv  commission  or  clerks  for 
inspection,  reproduction,  and  copv  ing  at  all  reasonable  times  as  the  commission 
or  clerk  may  deem  necessary  and  proper  for  the  performance  of  duties  under  this 
title.  The  district  courts  shall  have  jurisdiction  upon  application  by  the  Attorney 
General  of  the  United  States  to  compel  compliance  with  this  subsection  by 
appropriate  process. 
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S 1 864.     Drawing  of  names  from  the  master  jury  wheel; 

COMPLETION  OF  JUROR  QUALIFICATION  FORM 

(a)  From  time  to  time  as  directed  by  the  district  court,  the  clerk  or  a  district 
judge  shall  publiclv  draw  at  random  from  the  master  jury  wheel  the  names  of  as 
manv  persons  as  may  be  required  for  jury  service.  The  clerk  or  jury  commission 
mav,  upon  order  of  the  court,  prepare  an  alphabetical  list  of  the  names  drawn 
from  the  master  jurv  wheel.  Any  list  so  prepared  shall  not  be  disclosed  to  any 
person  except  pursuant  to  the  district  court  plan  or  pursuant  to  section  1867  or 
1868  of  this  title.  The  clerk  or  jurv  commission  shall  mail  to  even-  person  whose 
name  is  drawn  from  the  master  wheel  a  juror  qualification  form  accompanied  bv 
instructions  to  fill  out  and  return  the  form,  duly  signed  and  sworn,  to  the  clerk  or 
jury  commission  bv  mail  within  ten  days.  If  the  person  is  unable  to  fill  out  the 
form,  another  shall  do  it  for  him,  and  shall  indicate  that  he  has  done  so  and  the 
reason  therefor.  In  anv  case  in  which  it  appears  that  there  is  an  omission, 
ambiguitv,  or  error  in  a  form,  the  clerk  or  jury  commission  shall  return  the  form 
with  instructions  to  the  person  to  make  such  additions  or  corrections  as  may  be 
necessary  and  to  return  the  form  to  the  clerk  or  jury  commission  within  ten  da\s. 
Anv  person  who  fails  to  return  a  completed  juror  qualification  form  as  instructed 
mav  be  summoned  by  the  clerk  or  jury  commission  forthwith  to  appear  before 
the  clerk  or  jurv  commission  to  fill  out  a  juror  qualification  form.  A  person 
summoned  to  appear  because  of  failure  to  return  a  juror  qualification  form  as 
instructed  who  personally  appears  and  executes  a  juror  qualification  form  before 
the  clerk  or  jury  commission  may,  at  the  discretion  of  the  district  court,  except 
where  his  prior  failure  to  execute  and  mail  such  form  was  willful,  be  entitled  to 
receive  for  such  appearance  the  same  fees  and  travel  allowances  paid  to  jurors 
under  section  1871  of  this  title.  At  the  time  of  his  appearance  for  jurv  service,  any 
person  may  be  required  to  fill  out  another  juror  qualification  form  in  the 
presence  of  the  jury  commission  or  the  clerk  or  the  court,  at  which  time,  in  such 
cases  as  it  appears  warranted,  the  person  may  be  questioned,  but  onlv  with  regard 
to  his  responses  to  questions  contained  on  the  form.  Anv  information  thus 
acquired  by  the  clerk  or  jurv  commission  may  be  noted  on  the  juror  qualification 
form  and  transmitted  to  the  chief  judge  or  such  district  court  judge  as  the  plan 
may  provide. 

(b)  Any  person  summoned  pursuant  to  subsection  (a)  of  this  section  who 
fails  to  appear  as  directed  shall  be  ordered  by  the  district  court  forthwith  to 
appear  and  show  cause  for  his  failure  to  comply  with  the  summons.  Anv  person 
who  fails  to  appear  pursuant  to  such  order  or  who  fails  to  show  good  cause  for 
noncompliance  with  the  summons  may  be  fined  not  more  than  $100  or 
imprisoned  not  more  than  three  days,  or  both.  Any  person  who  willfully 
misrepresents  a  material  fact  on  a  juror  qualification  form  for  the  purpose  of 
avoiding  or  securing  service  as  a  juror  may  be  fined  not  more  than  $100  or 
imprisoned  not  more  than  three  days,  or  both. 
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SI 86 5.     Qualifications  for  jury  service 

(a)  The  chief  judge  of  the  district  court,  or  such  other  district  court  judge  as 
the  plan  may  provide,  on  his  initiative  or  upon  recommendation  of  the  clerk  or 
jury  commission,  or  the  clerk  under  supervision  of  the  court  if  the  court's  jury 
selection  plan  so  authorizes,  shall  determine  solely  on  the  basis  of  information 
provided  on  the  juror  qualification  form  and  other  competent  evidence  whether 
a  person  is  unqualified  for,  or  exempt,  or  to  be  excused  from  jury  service.  The 
clerk  shall  enter  such  determination  in  the  space  provided  on  the  juror 
qualification  form  and  in  any  alphabetical  list  of  names  drawn  from  the  master 
jury  wheel.  If  a  person  did  not  appear  in  response  to  a  summons,  such  fact  shall 
be  noted  on  said  list. 

(b)  In  making  such  determination  the  chief  judge  of  the  district  court,  or 
such  other  district  court  judge  as  the  plan  may  provide,  or  the  clerk  if  the  court's 
jury  selection  plan  so  provides,  shall  deem  any  person  qualified  to  serve  on  grand 
and  petit  juries  in  the  district  court  unless  he  — 

( 1 )  is  not  a  citizen  of  the  United  States  eighteen  years  old  who  has  resided 
for  a  period  of  one  year  within  the  judicial  district; 

(2)  is  unable  to  read,  write,  and  understand  the  English  language  with  a 
degree  of  proficiency  sufficient  to  fill  out  satisfactorilv  the  juror  qualification 
form; 

(3)  is  unable  to  speak  the  English  language; 

(4)  is  incapable,  by  reason  of  mental  or  physical  infirmity,  to  render 
satisfactory  jury  service;  or 

(5)  has  a  charge  pending  against  him  for  the  commission  of,  or  has  been 
convicted  in  a  State  or  Federal  court  of  record  of,  a  crime  punishable  bv 
imprisonment  for  more  than  one  year  and  his  civil  rights  have  not  been  restored. 

Jl  866.     Selection  and  summoning  of  jury  panels 

(a)  The  jury  commission,  or  in  the  absence  thereof  the  clerk,  shall  maintain 
a  qualified  jury  wheel  and  shall  place  in  such  wheel  names  of  all  persons  drawn 
from  the  master  jury  wheel  who  are  determined  to  be  qualified  as  jurors  and  not 
exempt  or  excused  pursuant  to  the  district  court  plan.  From  time  to  time,  the 
jury  commission  or  the  clerk  shall  publicly  draw  at  random  from  the  qualified 
jury  wheel  such  number  of  names  of  persons  as  may  be  required  for  assignment 
to  grand  and  petit  jury  panels.  The  jury  commission  or  the  clerk  shall  prepare  a 
separate  list  of  names  of  persons  assigned  to  each  grand  and  petit  jury  panel. 

(b)  When  the  court  orders  a  grand  or  petit  jury  to  be  drawn,  the  clerk  or  jury 
commission  or  their  duly  designated  deputies  shall  issue  summonses  for  the 
required  number  of  jurors. 

Each  person  drawn  for  jury  service  may  be  served  personallv,  or  by 
registered,  certified  or  first-class  mail  addressed  to  such  person  at  his  usual 
residence  or  business  address. 
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If  such  service  is  made  personally,  the  summons  shall  be  delivered  by  the 
clerk  or  the  jury  commission  or  their  duly  designated  deputies  to  the  marshal 
who  shall  make  such  service. 

If  such  service  is  made  bv  mail,  the  summons  may  be  served  by  the  marshal 
or  by  the  clerk,  the  jurv  commission  or  their  duly  designated  deputies,  who  shall 
make  affidavit  of  service  and  shall  attach  thereto  any  receipt  from  the  addressee 
for  a  registered  or  certified  summons. 

(c)  Except  as  provided  in  section  1865  of  this  title  or  in  any  jury  selection 
plan  provision  adopted  pursuant  to  paragraph  (5)  or  (6)  of  section  1863(b)  of  this 
title,  no  person  or  class  of  persons  shall  be  disqualified,  excluded,  excused,  or 
exempt  from  service  as  jurors:  Provided,  That  any  person  summoned  for  jury 
service  may  be  (1)  excused  by  the  court,  or  bv  the  clerk  under  supervision  of  the 
court  if  the  court's  jury  selection  plan  so  authorizes,  upon  a  showing  of  undue 
hardship  or  extreme  inconvenience,  for  such  period  as  the  court  deems 
necessary',  at  the  conclusion  of  which  such  person  either  shall  be  summoned 
again  for  jury  service  under  subsections  (b)  and  (c)  of  this  section  or,  if  the  court's 
jury  selection  plan  so  provides,  the  name  of  such  person  shall  be  reinserted  into 
the  qualified  jury  wheel  for  selection  pursuant  to  subsection  (a)  of  this  section,  or 
(2)  excluded  by  the  court  on  the  ground  that  such  person  may  be  unable  to 
render  impartial  jury  service  or  that  his  service  as  a  juror  would  be  likely  to 
disrupt  the  proceedings,  or  (3)  excluded  upon  peremptory  challenge  as  provided 
by  law,  or  (4)  excluded  pursuant  to  the  procedure  specified  bv  law  upon  a 
challenge  by  any  party  for  good  cause  shown,  or  (5)  excluded  upon 
determination  by  the  court  that  his  service  as  a  juror  would  be  likely  to  threaten 
the  secrecy  of  the  proceedings,  or  otherwise  adversely  affect  the  integritv  of  jurv 
deliberations.  No  person  shall  be  excluded  under  clause  (5)  of  this  subsection 
unless  the  judge,  in  open  court,  determines  that  such  is  warranted  and  that 
exclusion  of  the  person  will  not  be  inconsistent  with  sections  1861  and  1862  of 
this  title.  The  number  of  persons  excluded  under  clause  (5)  of  this  subsection 
shall  not  exceed  one  per  centum  of  the  number  of  persons  who  return  executed 
jury  qualification  forms  during  the  period,  specified  in  the  plan,  between  two 
consecutive  fillings  of  the  master  jury  wheel.  The  names  of  persons  excluded 
under  clause  (5)  of  this  subsection,  together  with  detailed  explanations  for  the 
exclusions,  shall  be  forwarded  immediately  to  the  judicial  council  of  the  circuit, 
which  shall  have  the  power  to  make  any  appropriate  order,  prospective  or 
retroactive,  to  redress  anv  misapplication  of  clause  (5)  of  this  subsection,  but 
otherwise  exclusions  effectuated  under  such  clause  shall  not  be  subject  to 
challenge  under  the  provisions  of  this  title.  Any  person  excluded  from  a 
particular  jury  under  clause  (2),  (3),  or  (4)  of  this  subsection  shall  be  eligible  to 
sit  on  another  jury  if  the  basis  for  his  initial  exclusion  would  not  be  relevant  to  his 
ability-  to  serve  on  such  other  jury. 

(d)  Whenever  a  person  is  disqualified,  excused,  exempt,  or  excluded  from 
jury  service,  the  jurv  commission  or  clerk  shall  note  in  the  space  provided  on  his 
juror  qualification  form  or  on  the  juror's  card  drawn  from  the  qualified  jury 
wheel  the  specific  reason  therefor. 
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(e)  In  any  two-year  period,  no  person  shall  be  required  to  (1)  serve  or  attend 
court  for  prospective  service  as  a  petit  juror  for  a  total  of  more  than  thirty  days, 
except  when  necessary  to  complete  service  in  a  particular  case,  or  (2)  serve  on 
more  than  one  grand  jury,  or  (3)  serve  as  both  a  grand  and  petit  juror. 

(f)  When  there  is  an  unanticipated  shortage  of  available  petit  jurors  drawn 
from  the  qualified  jury  wheel,  the  court  mav  require  the  marshal  to  summon  a 
sufficient  number  of  petit  jurors  selected  at  random  from  the  voter  registration 
lists,  lists  of  actual  voters,  or  other  lists  specified  in  the  plan,  in  a  manner  ordered 
by  the  court  consistent  with  sections  1861  and  1862  of  this  title. 

(g)  Any  person  summoned  for  jury  service  who  fails  to  appear  as  directed 
shall  be  ordered  bv  the  district  court  to  appear  forthwith  and  show  cause  for  his 
failure  to  comply  with  the  summons.  Any  person  who  fails  to  show  good  cause 
for  noncompliance  with  a  summons  mav  be  fined  not  more  than  Si 00  or 
imprisoned  not  more  than  three  days,  or  both. 

$1867.     Challenging  compliance  with  selection  procedures 

(a)  In  criminal  cases,  before  the  voir  dire  examination  begins,  or  within 
seven  days  after  the  defendant  discovered  or  could  have  discovered,  by  the 
exercise  of  diligence,  the  grounds  therefor,  whichever  is  earlier,  the  defendant 
may  move  to  dismiss  the  indictment  or  stay  the  proceedings  against  him  on  the 
ground  of  substantial  failure  to  compiv  with  the  provisions  of  this  title  in 
selecting  the  grand  or  petit  jury. 

(b)  In  criminal  cases,  before  the  voir  dire  examination  begins,  or  within 
seven  days  after  the  Attorney  General  of  the  United  States  discovered  or  could 
have  discovered,  by  the  exercise  of  diligence,  the  grounds  therefor,  whichever  is 
earlier,  the  Attorney  General  mav  move  to  dismiss  the  indictment  or  stay  the 
proceedings  on  the  ground  of  substantial  failure  to  comply  with  the  provisions  of 
this  title  in  selecting  the  grand  or  petit  jury. 

(c)  In  civil  cases,  before  the  voir  dire  examination  begins,  or  within  seven 
days  after  the  party  discovered  or  could  have  discovered,  by  the  exercise  of 
diligence,  the  grounds  therefor,  whichever  is  earlier,  any  party  may  move  to  stay 
the  proceedings  on  the  ground  of  substantial  failure  to  comply  with  the 
provisions  of  this  title  in  selecting  the  petit  jury. 

(d)  Upon  motion  filed  under  subsection  (a),  (b),  or  (c)  of  this  section, 
containing  a  sworn  statement  of  facts  which,  if  true,  would  constitute  a 
substantial  failure  to  comply  with  the  provisions  of  this  title,  the  moving  party 
shall  be  entitled  to  present  in  support  of  such  motion  the  testimony  of  the  jury 
commission  or  clerk,  if  available,  any  relevant  records  and  papers  not  public  or 
otherwise  available  used  by  the  jury  commissioner  or  clerk,  and  any  other 
relevant  evidence.  If  the  court  determines  that  there  has  been  a  substantial  failure 
to  comply  with  the  provisions  of  this  title  in  selecting  the  grand  jury,  the  court  shall 
stay  the  proceedings  pending  the  selection  of  a  grand  jun  in  conformity  with  this  tide 
or  dismiss  the  indictment,  whichever  is  appropriate.  If  the  court  determines  that 
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there  has  been  a  substantial  failure  to  comply  with  the  provisions  of  this  title  in 
selecting  the  petit  jurv,  the  court  shall  stay  the  proceedings  pending  the  selection  of  a 
petit  jurv  in  comformitv  with  this  title. 

(e)  The  procedures  prescribed  bv  this  section  shall  be  the  exclusive  means 
bv  which  a  person  accused  of  a  Federal  crime,  the  Attornev  General  of  the 
United  States  or  a  party  in  a  civil  case  may  challenge  any  jury  on  the  ground  that 
such  jurv  was  not  selected  in  conformity  with  the  provisions  of  this  title.  Nothing 
in  this  section  shall  preclude  anv  person  or  the  United  States  from  pursuing  anv 
other  remedv,  civil  or  criminal,  which  mav  be  available  for  the  vindication  or 
enforcement  of  anv  law  prohibiting  discrimination  on  account  of  race,  color, 
religion,  sex,  national  origin  or  economic  status  in  the  selection  of  persons  for 
service  on  grand  or  petit  juries. 

(ti  The  contents  of  records  or  papers  used  bv  the  jurv  commission  or  clerk  in 
connection  with  the  jurv  selection  process  shall  not  be  disclosed,  except  pursuant 
to  the  district  court  plan  or  as  may  be  necessarv  in  the  preparation  or 
presentation  of  a  motion  under  subsection  (a),  (b),  or  (c)  or  this  section,  until 
after  the  master  jurv  wheel  has  been  emptied  and  refilled  pursuant  to  section 
1863(b)(4)  of  this  title  and  all  persons  selected  to  serve  as  jurors  before  the  master 
wheel  was  emptied  have  completed  such  service.  The  parties  in  a  case  shall  be 
allowed  to  inspect,  reproduce,  and  copy  such  records  or  papers  at  all  reasonable 
times  during  the  preparation  and  pendencv  of  such  a  motion.  Anv  person  who 
discloses  the  contents  of  any  record  or  paper  in  violation  of  this  subsection  may 
be  fined  not  more  than  SI, 000  or  imprisoned  not  more  than  one  vear,  or  both. 

Jl  868.     Maintenance  and  inspection  of  records 

After  the  master  jury  wheel  is  emptied  and  refilled  pursuant  to  section 
1863(b)(4)  of  this  title,  and  after  all  persons  selected  to  serve  as  jurors  before 
the  master  wheel  was  emptied  have  completed  such  service,  all  records  and 
papers  compiled  and  maintained  by  the  jury  commission  or  clerk  before  the 
master  wheel  was  emptied  shall  be  preserved  in  the  custodv  of  the  clerk  for 
four  years  or  for  such  longer  period  as  may  be  ordered  bv  a  court,  and  shall  be 
available  for  public  inspection  for  the  purpose  of  determining  the  validity  of 
the  selection  of  anv  jurv. 


Jl  869.     Definitions 

For  purposes  of  this  chapter  — 

(a)  "clerk"  and  "clerk  of  the  court"  shall  mean  the  clerk  of  the  district  court 
of  the  United  States,  any  authorized  deputy  clerk,  and  any  other  person 
authorized  bv  the  court  to  assist  the  clerk  in  the  performance  of  functions  under 
this  chapter; 

(b)  "chief  judge"  shall  mean  the  chief  judge  of  any  district  court  of  the 
United  States; 
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(c)  Voter  Registration  lists  shall  mean  the  official  records  maintained  by 
State  or  local  election  officials  of  persons  registered  to  vote  in  either  the  most 
recent  State  or  the  most  recent  Federal  general  election,  or,  in  the  case  of  a  State 
or  political  subdivision  thereof  that  does  not  require  registration  as  a  prerequisite 
to  voting,  other  official  lists  of  persons  qualified  to  vote  in  such  election.  The 
term  shall  also  include  the  list  of  eligible  voters  maintained  by  any  Federal 
examiner  pursuant  to  the  Voting  Rights  Act  of  1965  where  the  names  on  such  list 
have  not  been  included  on  the  official  registration  lists  or  other  official  lists 
maintained  bv  the  appropriate  State  or  local  officials.  With  respect  to  the  districts 
of  Guam  and  the  Virgin  Islands,  "voter  registration  lists"  shall  mean  the  official 
records  maintained  by  territorial  election  officials  of  persons  registered  to  vote  in 
the  most  recent  territorial  general  election; 

(d)  "lists  of  actual  voters"  shall  mean  the  official  lists  of  persons  actually 
voting  in  either  the  most  recent  State  or  the  most  recent  Federal  general  election; 

(e)  "division"  shall  mean:  (1)  one  or  more  statutory  divisions  of  a  judicial 
district;  or  (2)  in  statutory  divisions  that  contain  more  than  one  place  of  holding 
court,  or  in  judicial  districts  where  there  are  no  statutory  divisions,  such  counties, 
parishes,  or  similar  political  subdivisions  surrounding  the  places  where  court  is 
held  as  the  district  court  plan  shall  determine:  Provided,  That  each  county, 
parish,  or  similar  political  subdivision  shall  be  included  in  some  such  division; 

(f)  "district  court  of  the  United  States,"  "district  court,"  and  "court"  shall 
mean  any  district  court  established  by  chapter  5  of  this  title,  and  any  court  which 
is  created  by  an  Act  of  Congress  in  a  territory  and  is  invested  with  any  jurisdiction 
of  a  district  court  established  by  chapter  5  of  this  title. 

(g)  "jury  wheel"  shall  include  any  device  or  system  similar  in  purpose  or 
function,  such  as  a  properly  programmed  electronic  data  processing  system  or 
device; 

(h)  "juror  qualification  form"  shall  mean  a  form  prescribed  by  the 
Administrative  Office  of  the  United  States  Courts  and  approved  by  the  Judicial 
Conference  of  the  United  States,  which  shall  elicit  the  name,  address,  age,  race, 
occupation,  education,  length  of  residence  within  the  judicial  district,  distance 
from  residence  to  place  of  holding  court,  prior  jury  service,  and  citizenship  of  a 
potential  juror,  and  whether  he  should  be  excused  or  exempted  from  jurv  service, 
has  any  physicial  or  mental  infirmity  impairing  his  capacitv  to  serve  as  juror,  is 
able  to  read,  write,  speak,  and  understand  the  English  language,  has  pending 
against  him  any  charge  for  the  commission  of  a  State  or  Federal  criminal  offense 
punishable  by  imprisonment  for  more  than  one  year,  or  has  been  convicted  in 
any  State  or  Federal  court  of  record  of  a  crime  punishable  bv  imprisonment  for 
more  than  one  year  and  has  not  had  his  civil  rights  restored.  The  form  shall 
request,  but  not  require,  any  other  information  not  inconsistent  with  the 
provisions  of  this  title  and  required  by  the  district  court  plan  in  the  interests  of  the 
sound  administration  of  justice.  The  form  shall  also  elicit  the  sworn  statement  that 
his  responses  are  true  to  the  best  of  his  knowledge.  Notarization  shall  not  be 
required.  The  form  shall  contain  words  clearly  informing  the  person  that  the 
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furnishing  of  anv  information  with  respect  to  his  religion,  national  origin,  or 
economic  status  is  not  a  prerequisite  to  his  qualification  for  jury  service,  that  such 
information  need  not  be  furnished  if  the  person  finds  it  objectionable  to  do  so,  and 
that  information  concerning  race  is  required  solely  to  enforce  nondiscrimination 
in  jury  selection  and  has  no  bearing  on  an  individual's  qualification  for  jurv 
service. 

(i)  "public  officer"  shall  mean  a  person  who  is  either  elected  to  public  office 
or  who  is  directly  appointed  by  a  person  elected  to  public  office. 

(j)  "undue  hardship  or  extreme  inconvenience,"  as  a  basis  for  excuse  from 
immediate  jury  service  under  section  1866(c)(1)  of  this  chapter,  shall  mean  great 
distance,  either  in  miles  or  travel  time,  from  the  place  of  holding  court,  grave 
illness  in  the  family  or  any  other  emergency  which  outweighs  in  immediacy  and 
urgency  the  obligation  to  serve  as  a  juror  when  summoned,  or  any  other  factor 
which  the  court  determines  to  constitute  an  undue  hardship  or  to  create  an 
extreme  inconvenience  to  the  juror;  and  in  addition,  in  situations  where  it  is 
anticipated  that  a  trial  or  grand  jury  proceeding  may  require  more  than  thirtv 
days  of  service,  the  court  may  consider,  as  a  further  basis  for  temporary  excuse, 
severe  economic  hardship  to  an  employer  which  would  result  from  the  absence 
of  a  key  employee  during  the  period  of  such  service; 

(k)  "publicly  draw,"  as  referred  to  in  sections  1864  and  1866  of  this  chapter, 
shall  mean  a  drawing  which  is  conducted  within  the  district  after  reasonable 
public  notice  and  which  is  open  to  the  public  at  large  under  the  supervision  of 
the  clerk  or  jury  commission,  except  that  when  a  drawing  is  made  bv  means  of 
electronic  data  processing,  "publicly  draw"  shall  mean  a  drawing  which  is 
conducted  at  a  data  processing  center  located  in  or  out  of  the  district,  after 
reasonable  public  notice  given  in  the  district  for  which  juror  names  are  being 
drawn,  and  which  is  open  to  the  public  at  large  under  such  supervision  of  the 
clerk  or  jury  commission  as  the  Judicial  Conference  of  the  United  States  shall  by 
regulation  require;  and 

(1)  "jury  summons"  shall  mean  a  summons  issued  bv  a  clerk  of  court,  jurv 
commission,  or  their  duly  designated  deputies,  containing  either  a  preprinted  or 
stamped  seal  of  court,  and  containing  the  name  of  the  issuing  clerk  imprinted  in 
preprinted,  tvpe,  or  facsimile  manner  on  the  summons  or  the  envelopes 
transmitting  the  summons. 

$1870.     Challenge 

In  civil  cases,  each  party  shall  be  entitled  to  three  peremptory  challenges. 
Several  defendants  or  several  plaintiffs  may  be  considered  as  a  single  partv  for  the 
purposes  of  making  challenges,  or  the  court  may  allow  additional  peremptory 
challenges  and  permit  them  to  be  exercised  separately  or  jointly. 

All  challenges  for  cause  or  favor,  whether  to  the  array  or  panel  or  to 
individual  jurors,  shall  be  determined  by  the  court. 
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§1871.     Fees 

(a)  Grand  and  petit  jurors  in  district  courts  appearing  pursuant  to  this 
chapter  shall  be  paid  the  fees  and  allowances  provided  by  this  section.  The 
requisite  fees  and  allowances  shall  be  disbursed  on  the  certificate  of  the  clerk  of 
court  in  accordance  with  the  procedure  established  by  the  Director  of  the 
Administrative  Office  of  the  United  States  Courts.  Attendance  fees  for  extended 
service  under  subsection  (b)  of  this  section  shall  be  certified  by  the  clerk  only 
upon  the  order  of  a  district  judge. 

(b)(1)  A  juror  shall  be  paid  an  attendance  fee  of  $40  per  day  for  actual 
attendance  at  the  place  of  trial  or  hearing.  A  juror  shall  also  be  paid  the  attendance 
fee  for  the  time  necessarily  occupied  in  going  to  and  returning  from  such  place  at 
the  beginning  and  end  of  such  service  or  at  any  time  during  such  service. 

(2)  A  petit  juror  required  to  attend  more  than  thirty  days  in  hearing  one 
case  may  be  paid,  in  the  discretion  of  the  trial  judge,  an  additional  fee,  not 
exceeding  $10  more  than  the  attendance  fee,  for  each  day  in  excess  of  thirtv 
days  on  which  he  is  required  to  hear  such  case. 

(3)  A  grand  juror  required  to  attend  more  than  forty-five  days  of  actual 
service  may  be  paid,  in  the  discretion  of  the  district  judge  in  charge  of  the 
particular  grand  jury,  an  additional  fee,  not  exceeding  $10  more  than  the 
attendance  fee,  for  each  day  in  excess  of  forty-five  days  of  actual  service. 

(4)  A  grand  or  petit  juror  required  to  attend  more  than  ten  days  of  actual 
service  may  be  paid,  in  the  discretion  of  the  judge,  the  appropriate  fees  at  the 
end  of  the  first  ten  days  and  at  the  end  of  ever)'  ten  days  of  service  thereafter. 

(5)  Certification  of  additional  attendance  fees  may  be  ordered  by  the 
judge  to  be  made  effective  commencing  on  the  first  day  of  extended  service, 
without  reference  to  the  date  of  such  certification. 

(c)(1)  A  travel  allowance  not  to  exceed  the  maximum  rate  per  mile  that  the 
Director  of  the  Administrative  Office  of  the  United  States  Courts  has  prescribed 
pursuant  to  section  604(a)(7)  of  this  title  for  payment  to  supporting  court 
personnel  in  travel  status  using  privately  owned  automobiles  shall  be  paid  to  each 
juror,  regardless  of  the  mode  of  transportation  actually  employed.  The  prescribed 
rate  shall  be  paid  for  the  distance  necessarily  traveled  to  and  from  a  juror's 
residence  by  the  shortest  practical  route  in  going  to  and  returning  from  the  place 
of  service.  Actual  mileage  in  full  at  the  prescribed  rate  is  payable  at  the  beginning 
and  at  the  end  of  a  juror's  term  of  service. 

(2)  The  Director  shall  promulgate  rules  regulating  interim  travel 
allowances  to  jurors.  Distances  traveled  to  and  from  court  should  coincide 
with  the  shortest  practical  route. 

(3)  Toll  charges  for  toll  roads,  bridges,  tunnels,  and  ferries  shall  be  paid  in 
full  to  the  juror  incurring  such  charges.  In  the  discretion  of  the  court, 
reasonable  parking  fees  may  be  paid  to  the  juror  incurring  such  fees  upon 
presentation  of  a  valid  parking  receipt.  Parking  fees  shall  not  be  included  in 
any  tabulation  of  mileage  cost  allowances. 
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4  Any  luror  who  travels  to  district  court  pursuant  to  summons  in  an  area 
outside  of  the  contiguous  forty-eight  States  of  the  United  States  shall  be  paid 
the  travel  expenses  provided  under  this  section,  or  actual  reasonable 
transportation  expenses  subject  to  the  discretion  of  the  district  judge  or  clerk 
of  court  as  circumstances  indicate,  exercising  due  regard  for  the  mode  of 
transportation,  the  availabilitv  of  alternative  modes,  and  the  shortest  practical 
route  between  residence  and  court. 

(5)  A  grand  juror  who  travels  to  district  court  pursuant  to  a  summons  may 
be  paid  the  travel  expenses  provided  under  this  section  or.  under  guidelines 
established  by  the  Judicial  Conference,  the  actual  reasonable  costs  of  travel  by 
aircraft  when  travel  bv  other  means  is  not  feasible  and  when  certified  bv  the 
chief  judge  of  the  district  court  in  which  the  grand  juror  serves. 

(d)(1)  A  subsistence  allowance  covering  meals  and  lodging  of  jurors  shall  be 
established  from  time  to  time  by  the  Director  of  the  Administrative  Office  of  the 
United  States  Courts  pursuant  to  section  604  a  ~  of  this  title,  except  that  such 
allowance  shall  not  exceed  the  allowance  for  supporting  court  personnel  in  travel 
status  in  the  same  geographical  area.  Claims  for  such  allowance  shall  not  require 
itemization. 

1  A  subsistence  allowance  shall  be  paid  to  a  juror  when  an  overnight 
stay  is  required  at  the  place  of  holding  court,  and  for  the  time  necessarilv  spent 
in  traveling  to  and  from  the  place  of  attendance  if  an  overnight  stay  is 
required. 

3  A  subsistence  allowance  for  jurors  serving  in  district  courts  outside  of 
the  contiguous  forty-eight  States  of  the  United  States  shall  be  allowed  at  a  rate 
not  to  exceed  that  per  diem  allowance  which  is  paid  to  supporting  court 
personnel  in  travel  status  in  those  areas  where  the  Director  of  the 
Administrative  Office  of  the  United  States  Courts  has  prescribed  an  increased 
per  diem  fee  pursuant  to  section  604(a)(7)  of  this  title. 

e  During  am  period  in  which  a  jury  is  ordered  to  be  kept  together  and  not 
to  separate,  the  actual  cost  of  subsistence  shall  be  paid  upon  the  order  of  the 
court  in  lieu  of  the  subsistence  allowances  payable  under  subsection  d  of  this 
section.  Such  allowance  for  the  jurors  ordered  to  be  kept  separate  or  sequestered 
shall  include  the  cost  of  meals,  lodging,  and  other  expenditures  ordered  in  the 
discretion  of  the  court  for  their  convenience  and  comfort. 

(f)  A  juror  who  must  necessarily  use  public  transportation  in  travelling  to 
and  from  court,  the  full  cost  of  which  is  not  met  by  the  transportation  expenses 
allowable  under  subsection  (c)  of  this  section  on  account  of  the  short  distance 
traveled  in  miles,  may  be  paid,  in  the  discretion  of  the  court,  the  actual 
reasonable  expense  of  such  public  transportation,  pursuant  to  the  methods  of 
payment  provided  by  this  section.  Jurors  who  are  required  to  remain  at  the  court 
beyond  the  normal  business  closing  hour  for  deliberation  or  for  anv  other  reason 
may  be  transported  to  their  homes,  or  to  temporary  lodgings  where  such  lodgings 
are  ordered  bv  the  court,  in  a  manner  directed  by  the  clerk  and  paid  from  funds 
authorized  under  this  section. 
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(g)  The  Director  of  the  Administrative  Office  of  the  United  States  Courts 
shall  promulgate  such  regulations  as  may  be  necessary  to  cany  out  his  authority 
under  this  section. 


S 1872.     Issues  of  fact  in  Supreme  Court 

In  all  original  actions  at  law  in  the  Supreme  Court  against  citizens  of  the 
United  States,  issues  of  fact  shall  be  tried  by  a  jury. 


§1873.     Admiralty  and  maritime  cases 

In  am  case  of  admiraltv  and  maritime  jurisdiction  relating  to  any  matter  of 
contract  or  tort  arising  upon  or  concerning  any  vessel  of  twenty  tons  or  upward, 
enrolled  and  licensed  for  the  coasting  trade,  and  employed  in  the  business  of 
commerce  and  navigation  between  places  in  different  states  upon  the  lakes  and 
navigable  waters  connecting  said  lakes,  the  trial  of  all  issues  of  fact  shall  be  by 
jurv  if  either  party  demands  it. 

S 1875.     Protection  of  jurors'  employment 

(a)  No  employer  shall  discharge,  threaten  to  discharge,  intimidate,  or  coerce 
any  permanent  employee  by  reason  of  such  employee's  jurv  service,  or  the 
attendance  or  scheduled  attendance  in  connection  with  such  service,  in  anv 
court  of  the  United  States. 

(b)  Any  employer  who  violates  the  provisions  of  this  section  — 

(1)  shall  be  liable  for  damages  for  anv  loss  of  wages  or  other  benefits 
suffered  by  an  employee  by  reason  of  such  violation; 

(2)  may  be  enjoined  from  further  violations  of  this  section  and  ordered  to 
provide  other  appropriate  relief,  including  but  not  limited  to  the  reinstatement 
of  any  employee  discharged  by  reason  of  his  jurv  service;  and 

(3)  shall  be  subject  to  a  civil  penalty  of  not  more  than  SI, 000  for  each 
violation  as  to  each  emplovee. 

(c)  Any  individual  who  is  reinstated  to  a  position  of  employment  in 
accordance  with  the  provisions  of  this  section  shall  be  considered  as  having  been 
on  furlough  or  leave  of  absence  during  his  period  of  jury  service,  shall  be 
reinstated  to  his  position  of  employment  without  loss  of  seniority,  and  shall  be 
entitled  to  participate  in  insurance  or  other  benefits  offered  by  the  employer 
pursuant  to  established  rules  and  practices  relating  to  emplovees  on  furlough  or 
leave  of  absence  in  effect  with  the  employer  at  the  time  such  individual  entered 
upon  jury  service. 

(d)(1)  An  individual  claiming  that  his  employer  has  violated  the  provisions 
of  this  section  may  make  application  to  the  district  court  for  the  district  in  which 
such  employer  maintains  a  place  of  business  and  the  court  shall,  upon  finding 
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probable  merit  in  such  claim,  appoint  counsel  to  represent  such  individual  in 
any  action  in  the  district  court  necessary  to  the  resolution  of  such  claim.  Such 
counsel  shall  be  compensated  and  necessary  expenses  repaid  to  the  extent 
provided  by  section  3006A  of  tide  18,  United  States  Code. 

(2)  In  any  action  or  proceeding  under  this  section,  the  court  may  award  a 
prevailing  employee  who  brings  such  action  by  retained  counsel  a  reasonable 
attorney's  fee  as  part  of  the  costs.  The  court  may  tax  a  defendant  employer,  as 
costs  payable  to  the  court,  the  attorney  fees  and  expenses  incurred  on  behalf  of 
a  prevailing  employee,  where  such  costs  were  expended  bv  the  court  pursuant 
to  paragraph  (1)  of  this  subsection.  The  court  mav  award  a  prevailing 
employer  a  reasonable  attorney's  fee  as  part  of  the  costs  only  if  the  court  finds 
that  the  action  is  frivolous,  vexatious,  or  brought  in  bad  faith. 


Chapter  123.     Fees  and  Costs 

$1914.     District  court;  filing  and  miscellaneous  fees; 
rules  of  court 

(a)  The  clerk  of  each  district  court  shall  require  the  parties  instituting  any 
civil  action,  suit  or  proceeding  in  such  court,  whether  bv  original  process, 
removal  or  otherwise,  to  pay  a  filing  fee  of  $350,  except  that  on  application  for  a 
writ  of  habeas  corpus  the  filing  fee  shall  be  $5. 

(b)  The  clerk  shall  collect  from  the  parties  such  additional  fees  only  as  are 
prescribed  by  the  Judicial  Conference  of  the  United  States. 

(c)  Each  district  court  by  rule  or  standing  order  mav  require  advance 
payment  of  fees. 

$1915.     Proceedings  in  forma  pauperis 

(a)(1)  Subject  to  subsection  (b),  any  court  of  the  United  States  may 
authorize  the  commencement,  prosecution  or  defense  of  anv  suit,  action  or 
proceeding,  civil  or  criminal,  or  appeal  therein,  without  prepayment  of  fees  or 
security  therefor,  by  a  person  who  submits  an  affidavit  that  includes  a  statement 
of  all  assets  such  prisoner  possesses  that  the  person  is  unable  to  pay  such  fees  or 
give  security  therefor.  Such  affidavit  shall  state  the  nature  of  the  action,  defense 
or  appeal  and  affiant's  belief  that  the  person  is  entitled  to  redress. 

(2)  A  prisoner  seeking  to  bring  a  civil  action  or  appeal  a  judgment  in  a 
civil  action  or  proceeding  without  prepayment  of  fees  or  security  therefor,  in 
addition  to  filing  the  affidavit  filed  under  paragraph  (1),  shall  submit  a 
certified  copy  of  the  trust  fund  account  statement  (or  institutional  equivalent) 
for  the  prisoner  for  the  six-month  period  immediately  preceding  the  filing  of 
the  complaint  or  notice  of  appeal,  obtained  from  the  appropriate  official  of 
each  prison  at  which  the  prisoner  is  or  was  confined. 
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(3)  An  appeal  may  not  be  taken  in  forma  pauperis  if  the  trial  court 
certifies  in  writing  that  it  is  not  taken  in  good  faith. 

(b)(1)  Notwithstanding  subsection  (a),  if  a  prisoner  brings  a  civil  action  or 
files  an  appeal  in  forma  pauperis,  the  prisoner  shall  be  required  to  pay  the  full 
amount  of  a  filing  fee.  The  court  shall  assess  and,  when  funds  exist,  collect,  as  a 
partial  payment  of  any  court  fees  required  by  law,  an  initial  partial  filing  fee  of  20 
percent  of  the  greater  of — 

(A)  the  average  monthly  deposits  to  the  prisoner's  account;  or 

(B)  the  average  monthly  balance  in  the  prisoner's  account  for  the 
6-month  period  immediately  preceding  the  filing  of  the  complaint  or 
notice  of  appeal. 

(2)  After  payment  of  the  initial  partial  filing  fee,  the  prisoner  shall  be 
required  to  make  monthly  payments  of  20  percent  of  the  preceding  month's 
income  credited  to  the  prisoner's  account.  The  agency  having  custody  of  the 
prisoner  shall  forward  payments  from  the  prisoner's  account  to  the  clerk  of  the 
court  each  time  the  amount  in  the  account  exceeds  $10  until  the  filing  fees  are 
paid. 

(3)  In  no  event  shall  the  filing  fee  collected  exceed  the  amount  of  fees 
permitted  by  statute  for  the  commencement  of  a  civil  action  or  an  appeal  of  a 
civil  action  or  criminal  judgment. 

(4)  In  no  event  shall  a  prisoner  be  prohibited  from  bringing  a  civil  action 
or  appealing  a  civil  or  criminal  judgment  for  the  reason  that  the  prisoner  has 
no  assets  and  no  means  by  which  to  pay  the  initial  partial  filing  fee. 

(c)  Upon  the  filing  of  an  affidavit  in  accordance  with  subsections  (a)  and  (b) 
and  the  prepayment  of  any  partial  filing  fee  as  may  be  required  under  subsection 
(b),  the  court  may  direct  payment  by  the  United  States  of  the  expenses  of  (1) 
printing  the  record  on  appeal  in  any  civil  or  criminal  case,  if  such  printing  is 
required  by  the  appellate  court;  (2)  preparing  a  transcript  of  proceedings  before  a 
United  States  magistrate  in  any  civil  or  criminal  case,  if  such  transcript  is 
required  by  the  district  court,  in  the  case  of  proceedings  conducted  under  section 
636(b)  of  this  title  or  under  section  3401(b)  of  tide  18,  United  States  Code;  and 
(3)  printing  the  record  on  appeal  if  such  printing  is  required  by  the  appellate 
court,  in  the  case  of  proceedings  conducted  pursuant  to  section  636(c)  of  this 
title.  Such  expenses  shall  be  paid  when  authorized  by  the  Director  of  the 
Administrative  Office  of  the  United  States  Courts. 

(d)  The  officers  of  the  court  shall  issue  and  serve  all  process,  and  perform  all 
duties  in  such  cases.  Witnesses  shall  attend  as  in  other  cases,  and  the  same 
remedies  shall  be  available  as  are  provided  for  by  law  in  other  cases. 

(e)(1)  The  court  may  request  an  attorney  to  represent  any  person  unable  to 
afford  counsel. 

(2)  Notwithstanding  any  filing  fee,  or  any  portion  thereof,  that  may  have 
been  paid,  the  court  shall  dismiss  the  case  at  anv  time  if  the  court  determines 
that- 

(A)  the  allegation  of  poverty  is  untrue;  or 
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(B)  the  action  or  appeal  — 
(i)  is  frivolous  or  malicious; 

(ii)  fails  to  state  a  claim  on  which  relief  may  be  granted;  or 
(iii)  seeks  monetary  relief  against  a  defendant  who  is  immune  from 
such  relief. 
(f)(1)  Judgment  may  be  rendered  for  costs  at  the  conclusion  of  the  suit  or 
action  as  in  other  proceedings,  but  the  United  States  shall  not  be  liable  for  any  of 
the  costs  thus  incurred.  If  the  United  States  has  paid  the  cost  of  a  stenographic 
transcript  or  printed  record  for  the  prevailing  part}',  the  same  shall  be  taxed  in 
favor  of  the  United  States. 

(2)(A)  If  the  judgment  against  a  prisoner  includes  the  payment  of  costs 
under  this  subsection,  the  prisoner  shall  be  required  to  pav  the  full  amount  of  the 
costs  ordered. 

(B)  The  prisoner  shall  be  required  to  make  pavments  for  costs  under 
this  subsection  in  the  same  manner  as  is  provided  for  filing  fees  under 
subsection  (a)(2). 

(C)  In  no  event  shall  the  costs  collected  exceed  the  amount  of  the  costs 
ordered  bv  the  court. 

(g)  In  no  event  shall  a  prisoner  bring  a  civil  action  or  appeal  a  judgment  in  a 
civil  action  or  proceeding  under  this  section  if  the  prisoner  has,  on  three  or  more 
prior  occasions,  while  incarcerated  or  detained  in  any  facilirv,  brought  an  action 
or  appeal  in  a  court  of  the  United  States  that  was  dismissed  on  the  grounds  that  it 
is  frivolous,  malicious,  or  fails  to  state  a  claim  upon  which  relief  mav  be  granted, 
unless  the  prisoner  is  under  imminent  danger  of  serious  phvsical  injury. 

(h)  As  used  in  this  section,  the  term  'prisoner'  means  any  person 
incarcerated  or  detained  in  any  facility  who  is  accused  of,  convicted  of, 
sentenced  for,  or  adjudicated  delinquent  for,  violations  of  criminal  law  or  the 
terms  and  conditions  of  parole,  probation,  pretrial  release,  or  diversionary 
program. 

511919.     Dismissal  for  lack  of  jurisdiction 

Whenever  any  action  or  suit  is  filed  in  any  district  court,  the  Court  of 
International  Trade,  or  the  Court  of  Federal  Claims  for  want  of  jurisdiction, 
such  court  may  order  the  payment  of  just  costs. 

§1920.     Taxation  of  costs 

A  judge  or  clerk  of  any  court  of  the  United  States  mav  tax  as  costs  the 
following: 

(1)  Fees  of  the  clerk  and  marshal; 

(2)  Fees  of  the  court  reporter  for  all  or  any  part  of  the  stenographic 
transcript  necessarily  obtained  for  use  in  the  case; 

(3)  Fees  and  disbursements  for  printing  and  witnesses; 
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(4)  Fees  for  exemplification  and  copies  of  papers  necessarily  obtained  for 
use  in  the  case; 

(5)  Docket  fees  under  section  1923  of  this  title. 

(6)  Compensation  of  court  appointed  experts,  compensation  of 
interpreters,  and  salaries,  fees,  expenses,  and  costs  of  special  interpretation 
services  under  section  1828  of  this  title. 

A  bill  of  costs  shall  be  filed  in  the  case  and,  upon  allowance,  included  in  the 
judgment  or  decree. 

§1923.     Docket  fees  and  costs  of  briefs 

(a)  Attorney's  and  proctor's  docket  fees  in  courts  of  the  United  States  may  be 
taxed  as  costs  as  follows: 

$20  on  trial  or  final  hearing  (including  a  default  judgment  whether 
entered  by  the  court  or  by  the  clerk)  in  civil,  criminal,  or  admiralty  cases, 
except  that  in  cases  of  admiralty  and  maritime  jurisdiction  where  the  libellant 
recovers  less  than  $50  the  proctor's  docket  fee  shall  be  $10; 

$20  in  admiralty  appeals  involving  not  over  $1,000; 

$50  in  admiralty  appeals  involving  not  over  $5,000; 

$100  in  admiralty  appeals  involving  more  than  $5,000; 

$5  on  discontinuance  of  a  civil  action; 

$5  on  motion  for  judgment  and  other  proceedings  on  recognizances; 

$2.50  for  each  deposition  admitted  in  evidence. 

(b)  The  docket  fees  of  the  United  States  attorneys  and  United  States  trustees 
shall  be  paid  to  the  clerk  of  court  and  by  him  paid  into  the  Treasury. 

(c)  In  admiralty  appeals  the  court  may  allow  as  costs  for  printing  the  briefs 
of  the  successful  party  not  more  than: 

$25  where  the  amount  involved  is  not  over  $1,000; 
$50  where  the  amount  involved  is  not  over  $5,000; 
$75  where  the  amount  involved  is  over  $5,000. 

S 1927.     Counsel's  liability  for  excessive  costs 

Any  attorney  or  other  person  admitted  to  conduct  cases  in  any  court  of  the 
United  States  or  any  Territory  thereof  who  so  multiplies  the  proceedings  in  any 
case  as  to  increase  costs  unreasonably  and  vexatiously  may  be  required  by  the 
court  to  satisfy  personally  the  excess  costs,  expenses,  and  attorneys'  fees 
reasonably  incurred  because  of  such  conduct. 

§1929.     Extraordinary  expenses  not  expressly  authorized 

Where  the  ministerial  officers  of  the  United  States  incur  extraordinary 
expense  in  executing  Acts  of  Congress,  the  payment  of  which  is  not  specifically 
provided  for,  the  Attorney  General  may  allow  the  pavment  thereof. 
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Chapter  125.     Pending  Actions  and  Judgments 

$1961.     Interest 

(a)  Interest  shall  be  allowed  on  any  money  judgment  in  a  civil  case 
recovered  in  a  district  court.  Execution  therefor  may  be  levied  by  the  marshal,  in 
any  case  where,  by  the  law  of  the  State  in  which  such  court  is  held,  execution 
mav  be  levied  for  interest  on  judgments  recovered  in  the  courts  of  the  State. 
Such  interest  shall  be  calculated  from  the  date  of  the  entry  of  the  judgment,  at  a 
rate  equal  to  the  weeklv  average  1-vear  constant  maturity  Treasurv  vield,  as 
published  bv  the  Board  of  Governors  of  the  Federal  Reserve  Svstem,  for  the 
calendar  week  preceding.'  the  date  of  the  judgment.  The  Director  of  the 
Administrative  Office  of  the  United  States  Courts  shall  distribute  notice  of  that 
rate  and  any  changes  in  it  to  all  Federal  judges. 

<bi  Interest  shall  be  computed  daily  to  the  date  of  pavment  except  as 
provided  in  section  2516(b)  of  title  28,  and  section  1304(b)  of  title  31,  and  shall 
be  compounded  annuallv. 

(c)(1)  This  section  shall  not  applv  in  anv  judgment  of  am  court  with  respect 

to  anv  internal  revenue  tax  case.  Interest  shall  be  allowed  in  such  cases  at  the 

underpavment  rate  or  overpavment  rate  |  whichever  is  appropriate  i  established 

under  section  6621  of  the  Internal  Revenue  Code  of  1954  [26  U.S.C.A.  $6621]. 

2    Except  as  otherwise  provided  in  paragraph  1 1 1  of  this  subsection, 

interest  shall  be  allowed  on  all  final  judgments  against  the  United  States  in  the 

United  States  Court  of  Appeals  for  the  Federal  Circuit,  at  the  rate  provided  in 

subsection  (a)  and  as  provided  in  subsection  (b). 

(3)  Interest  shall  be  allowed,  computed,  and  paid  on  judgments  of  the 
United  States  Claims  Court  only  as  provided  in  paragraph  i  1 1  of  this 
subsection  or  in  any  other  provision  of  law. 

(4)  This  section  shall  not  be  construed  to  affect  the  interest  on  anv 
judgment  of  anv  court  not  specified  in  this  section. 

S 1963.     Registration"  of  judgments  for  enforcement 

IN  OTHER  DISTRICTS 

A  judgment  in  an  action  for  the  recovery  of  money  or  property  entered  in 
any  court  of  appeals,  district  court,  bankruptcy  court  or  in  the  Court  of 
International  Trade  may  be  registered  by  filing  a  certified  copy  of  the  judgment 
in  any  other  district  or,  with  respect  to  the  Court  of  International  Trade,  in  anv 
judicial  district,  when  the  judgment  has  become  final  bv  appeal  or  expiration  of 
the  time  for  appeal  or  when  ordered  by  the  court  that  entered  the  judgment  for 
good  cause  shown.  Such  a  judgment  entered  in  favor  of  the  United  States  mav  be 


[Sic.  The  insertion  of  a  period  in  mid-sentence  appears  to  be  a  typographical  enor.  —  Ed.] 
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so  registered  any  time  after  judgment  is  entered.  A  judgment  so  registered  shall 
have  the  same  effect  as  a  judgment  of  the  district  court  of  the  district  where 
registered  and  may  be  enforced  in  like  manner. 

A  certified  eopv  of  the  satisfaction  of  any  judgment  in  whole  or  in  part  mav 
be  registered  in  like  manner  in  any  district  in  which  the  judgment  is  a  lien. 

The  procedure  prescribed  under  this  section  is  in  addition  to  other 
procedures  provided  by  law  for  the  enforcement  of  judgments. 

S 1964.     Constructive  notice  of  pending  actions 

Where  the  law  of  a  State  requires  a  notice  of  an  action  concerning  real 
propertv  pending  in  a  court  of  the  State  to  be  registered,  recorded,  docketed,  or 
indexed  in  a  particular  manner,  or  in  a  certain  office  or  count}'  or  parish  in  order 
to  give  constructive  notice  of  the  action  as  it  relates  to  the  real  property,  and  such 
law  authorizes  a  notice  of  an  action  concerning  real  propertv  pending  in  a 
United  States  district  court  to  be  registered,  recorded,  docketed,  or  indexed  in  the 
same  manner,  or  in  the  same  place,  those  requirements  of  the  State  law  must  be 
complied  with  in  order  to  give  constructive  notice  of  such  an  action  pending  in  a 
United  States  district  court  as  it  relates  to  real  propertv  in  such  State. 


Chapter  131.     Rules  of  Courts 

§ 207 1 .     Rule-making  power  generally 

(a)  The  Supreme  Court  and  all  courts  established  by  Act  of  Congress  may 
from  time  to  time  prescribe  rules  for  the  conduct  of  their  business.  Such  rules 
shall  be  consistent  with  Acts  of  Congress  and  rules  of  practice  and  procedure 
prescribed  under  section  2072  of  this  title. 

(b)  Any  rule  prescribed  by  a  court,  other  than  the  Supreme  Court,  under 
subsection  (a)  shall  be  prescribed  only  after  giving  appropriate  public  notice  and 
an  opportunity  for  comment.  Such  rule  shall  take  effect  upon  the  date  specified 
by  the  prescribing  court  and  shall  have  such  effect  on  pending  proceedings  as  the 
prescribing  court  mav  order. 

(c)(  1 )  A  rule  of  a  district  court  prescribed  under  subsection  (a)  shall  remain  in 
effect  unless  modified  or  abrogated  by  the  judicial  council  of  the  relevant  circuit. 
(2)  Any  other  rule  prescribed  by  a  court  other  than  the  Supreme  Court 
under  subsection  (a)  shall  remain  in  effect  unless  modified  or  abrogated  by  the 
Judicial  Conference. 

(d)  Copies  of  rules  prescribed  under  subsection  (a)  by  a  district  court  shall 
be  furnished  to  the  judicial  council,  and  copies  of  all  rules  prescribed  by  a  court 
other  than  the  Supreme  Court  under  subsection  (a)  shall  be  furnished  to  the 
Director  of  the  Administrative  Office  of  the  United  States  Courts  and  made 
available  to  the  public. 
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(e)  If  the  prescribing  court  determines  that  there  is  an  immediate  need  for  a 
rule,  such  court  mav  proceed  under  this  section  without  public  notice  and 
opportunity  for  comment,  but  such  court  shall  promptly  thereafter  afford  such 
notice  and  opportunity  for  comment. 

(f)  No  rule  mav  be  prescribed  by  a  district  court  other  than  under  this  section. 

$2072.     Rules  of  procedure  and  evidence;  power  to  prescribe 

(a)  The  Supreme  Court  shall  have  the  power  to  prescribe  general  rules  of 
practice  and  procedure  and  rules  of  evidence  for  cases  in  the  United  States 
district  courts  (including  proceedings  before  magistrates  thereof)  and  courts  of 
appeals. 

(b)  Such  rules  shall  not  abridge,  enlarge,  or  modify  any  substantive  right.  .-Ml 
laws  in  conflict  with  such  rules  shall  be  of  no  further  force  or  effect  after  such 
rules  have  taken  effect. 

(c)  Such  rules  mav  define  when  a  ruling  of  a  district  court  is  final  for  the 
purposes  of  appeal  under  section  1291  of  this  title. 

§2073.     Rules  of  procedure  and  evidence;  method  of  prescribing 

(a)(1)  The  Judicial  Conference  shall  prescribe  and  publish  the  procedures 
for  the  consideration  of  proposed  rules  under  this  section. 

(2)    The    Judicial    Conference    mav    authorize    the    appointment    of 

committees  to  assist  the  Conference  by  recommending  rules  to  be  prescribed 

under  sections  2072  and  2075  of  this  title.  Each  such  committee  shall  consist  of 

members  of  the  bench  and  the  professional  bar,  and  trial  and  appellate  judges. 

(b)  The  Judical  Conference  shall  authorize  the  appointment  of  a  standing 

committee  on  rules  of  practice,  procedure,  and  evidence  under  subsection  (a)  of 

this  section.  Such  standing  committee  shall  review  each  recommendation  of  anv 

other  committees  so  appointed  and  recommend  to  the  Judicial  Conference  rules 

of  practice,  procedure,  and  evidence  and  such  changes  in  rules  proposed  by  a 

committee  appointed  under  subsection  (a)(2)  of  this  section  as  may  be  necessary 

to  maintain  consistency  and  otherwise  promote  the  interest  of  justice. 

(c)(1)  Each  meeting  for  the  transaction  of  business  under  this  chapter  bv 
any  committee  appointed  under  this  section  shall  be  open  to  the  public,  except 
when  the  committee  so  meeting,  in  open  session  and  with  a  majority  present, 
determines  that  it  is  in  the  public  interest  that  all  or  part  of  the  remainder  of  the 
meeting  on  that  day  shall  be  closed  to  the  public,  and  states  the  reason  for  so 
closing  the  meeting.  Minutes  of  each  meeting  for  the  transaction  of  business 
under  this  chapter  shall  be  maintained  by  the  committee  and  made  available  to 
the  public,  except  that  any  portion  of  such  minutes,  relating  to  a  closed  meeting 
and  made  available  to  the  public,  may  contain  such  deletions  as  mav  be 
necessary  to  avoid  frustrating  the  purposes  of  closing  the  meeting. 
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(2)  Anv  meeting  for  the  transaction  of  business  under  this  chapter,  bv  a 
committee  appointed  under  this  section,  shall  be  preceded  by  sufficient  notice 
to  enable  all  interested  persons  to  attend. 

(d)  In  making  a  recommendation  under  this  section  or  under  section  2072 
or  2075,  the  bodv  making  that  recommendation  shall  provide  a  proposed  rule,  an 
explanatory  note  on  the  rule,  and  a  written  report  explaining  the  body's  action, 
including  anv  minority  or  other  separate  views. 

I  e  I  Failure  to  comply  with  this  section  does  not  invalidate  a  rule  prescribed 
under  section  2072  or  20"  5  of  this  tide. 

$2074.     Rules  of  procedure  and  evidence;  submission  to 
Congress;  effects t  date 

(a)  The  Supreme  Court  shall  transmit  to  the  Congress  not  later  than  Mav  1 
of  the  vear  in  which  a  rule  prescribed  under  section  2072  is  to  become  effective  a 
copy  of  the  proposed  rule.  Such  rule  shall  take  effect  no  earlier  than  December  1 
of  the  vear  in  which  such  rule  is  so  transmitted  unless  otherwise  provided  bv  law. 
The  Supreme  Court  mav  fix  the  extent  such  rule  shall  applv  to  proceedings  then 
pending,  except  that  the  Supreme  Court  shall  not  require  the  application  of  such 
rule  to  further  proceedings  then  pending  to  the  extent  that,  in  the  opinion  of  the 
court  in  which  such  proceedings  are  pending,  the  application  of  such  rule  in 
such  proceedings  would  not  be  feasible  or  would  work  injustice,  in  which  event 
the  former  rule  applies. 

(b)  Any  such  rule  creating,  abolishing,  or  modifying  an  evidentiary  privilege 
shall  have  no  force  or  effect  unless  approved  bv  Act  of  Congress. 

§2075.     Bankruptcy  rules 

The  Supreme  Court  shall  have  the  power  to  prescribe  bv  general  rules,  the 
forms  of  process,  writs,  pleadings,  and  motions,  and  the  practice  and  procedure 
in  cases  under  title  11. 

Such  rules  shall  not  abridge,  enlarge,  or  modify  any  substantive  right. 

The  Supreme  Court  shall  transmit  to  Congress  not  later  than  Mav  1  of  the 
year  in  which  a  rule  prescribed  under  this  section  is  to  become  effective  a  copy  of 
the  proposed  rule.  The  rule  shall  take  effect  no  earlier  than  December  1  of  the 
year  in  which  it  is  transmitted  to  Congress  unless  otherwise  provided  bv  law. 

The  bankruptcy  rules  promulgated  under  this  section  shall  prescribe  a  form 
for  the  statement  required  under  section  707(b)(2)(C)  of  title  11  and  may 
provide  general  rules  on  the  content  of  such  statement. 

$2077.     Publication  of  rules;  advisory  committees 

(a)  The  rules  for  the  conduct  of  the  business  of  each  court  except  the 
Supreme  Court,  that  is  authorized  to  prescribe  rules  of  the  conduct  of  such 
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court's  business  under  section  2071  of  this  title,  including  the  operating 
procedures  of  such  court,  shall  be  published.  Each  such  court  shall  print  or 
cause  to  be  printed  necessary  copies  of  the  rules.  The  Judicial  Conference  shall 
prescribe  the  fees  for  sales  of  copies  under  section  1913  of  this  title,  but  the 
Judicial  Conference  may  provide  for  free  distribution  of  copies  to  members  of 
the  bar  of  each  court  and  to  other  interested  persons. 

(b)  Each  court,  except  the  Supreme  Court,  that  is  authorized  to  prescribe 
rules  of  conduct  of  such  court's  business  under  section  2071  of  this  title  shall 
appoint  an  advisory  committee  for  the  study  of  the  rules  of  practice  and  internal 
operating  procedures  of  the  court  of  appeals  and,  in  the  case  of  an  advisory 
committee  appointed  by  a  court  of  appeals,  of  the  rules  of  the  judicial  council  of 
the  circuit.  The  advisory  committee  shall  make  recommendations  to  the  court 
concerning  such  rules  and  procedures.  Members  of  the  committee  shall  serve 
without  compensation,  but  the  Director  may  pav  travel  and  transportation 
expenses  in  accordance  with  section  5703  of  title  5. 


Chapter  133.     Review  —  Miscellaneous  Provisions 

§2101.     Supreme  Court;  time  for  appeal  or  certior\ri; 
docketing;  stay 

(a)  A  direct  appeal  to  the  Supreme  Court  from  any  decision  under  section 
1253  of  this  title,  holding  unconstitutional  in  whole  or  in  part,  anv  Act  of 
Congress,  shall  be  taken  within  thirty  days  after  the  entry  of  the  interlocutory  or 
final  order,  judgment  or  decree.  The  record  shall  be  made  up  and  the  case 
docketed  within  sixty-  days  from  the  time  such  appeal  is  taken  under  rules 
prescribed  bv  the  Supreme  Court. 

(b)  Any  other  direct  appeal  to  the  Supreme  Court  which  is  authorized  by 
law,  from  a  decision  of  a  district  court  in  anv  civil  action,  suit  or  proceeding, 
shall  be  taken  within  thirty  days  from  the  judgment,  order  or  decree,  appealed 
from,  if  interlocutory,  and  within  sixty  days  if  final. 

(c)  Any  other  appeal  or  any  writ  of  certiorari  intended  to  bring  any 
judgment  of  decree  in  a  civil  action,  suit  or  proceeding  before  the  Supreme 
Court  for  review  shall  be  taken  or  applied  for  within  ninety  days  after  the  entry  of 
such  judgment  or  decree.  A  justice  of  the  Supreme  Court,  for  good  cause  shown, 
may  extend  the  time  for  applying  for  a  writ  of  certiorari  for  a  period  not 
exceeding  sixty  days. 

(d)  The  time  for  appeal  or  application  for  a  writ  of  certiorari  to  review  the 
judgment  of  a  State  court  in  a  criminal  case  shall  be  as  prescribed  bv  rules  of  the 
Supreme  Court; 

(e)  An  application  to  the  Supreme  Court  for  a  writ  of  certiorari  to  review  a 
case  before  judgment  has  been  rendered  in  the  court  of  appeals  may  be  made  at 
any  time  before  judgment; 
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(f )  In  any  case  in  which  the  final  judgment  or  decree  of  any  court  is  subject 
to  review  bv  the  Supreme  Court  on  writ  of  certiorari,  the  execution  and 
enforcement  of  such  judgment  or  decree  may  be  stayed  for  a  reasonable  time  to 
enable  the  party  aggrieved  to  obtain  a  writ  of  certiorari  from  the  Supreme  Court. 
The  stav  mav  be  granted  bv  a  judge  of  the  court  rendering  the  judgment  or 
decree  or  by  a  justice  of  the  Supreme  Court,  and  may  be  conditioned  on  the 
giving  of  security,  approved  by  such  judge  or  justice,  that  if  the  aggrieved  party 
fails  to  make  application  for  such  writ  within  the  period  allotted  therefor,  or  fails 
to  obtain  an  order  granting  his  application,  or  fails  to  make  his  plea  good  in  the 
Supreme  Court,  he  shall  answer  for  all  damages  and  costs  which  the  other  party 
mav  sustain  by  reason  of  the  stay. 

fg)  The  time  for  application  for  a  writ  of  certiorari  to  review  a  decision  of  the 
United  States  Court  of  Appeals  for  the  Armed  Forces  shall  be  as  prescribed  by 
rules  of  the  Supreme  Court. 

§2102.     Priority  of  criminal  case  on  appeal  from  state  court 

Criminal  cases  on  review  from  State  courts  shall  have  prioritv,  on  the  docket 
of  the  Supreme  Court,  over  all  cases  except  cases  to  which  the  United  States  is  a 
parh'  and  such  other  cases  as  the  court  may  decide  to  be  of  public  importance. 

$2103.     [Repealed] 

§2104.     Reviews  of  State  court  decisions 

A  review  by  the  Supreme  Court  of  a  judgment  or  decree  of  a  State  court 
shall  be  conducted  in  the  same  manner  and  under  the  same  regulations,  and 
shall  have  the  same  effect,  as  if  the  judgment  or  decree  reviewed  had  been 
rendered  in  a  court  of  the  United  States. 

§2105.      Scope  OF  REVIEW;  ABATEMENT 

There  shall  be  no  reversal  in  the  Supreme  Court  or  a  court  of  appeals  for 
error  in  ruling  upon  matters  in  abatement  which  do  not  involve  jurisdiction. 

§2106.     Determination 

The  Supreme  Court  or  any  other  court  of  appellate  jurisdiction  may  affirm, 
modify,  vacate,  set  aside  or  reverse  any  judgment,  decree,  or  order  of  a  court 
lawfully  brought  before  it  for  review,  and  may  remand  the  cause  and  direct  the 
entry  of  such  appropriate  judgment,  decree,  or  order,  or  require  such  further 
proceedings  to  be  had  as  may  be  just  under  the  circumstances. 
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§210".     Time  for  appeal  to  court  of  appeals 

(a)  Except  as  otherwise  provided  in  this  section,  no  appeal  shall  bring  any 
judgment,  order  or  decree  in  an  action,  suit  or  proceeding  of  a  civil  nature  before 
a  court  of  appeals  for  review  unless  notice  of  appeal  is  filed,  within  thirty  days 
after  the  entrv  of  such  judgment,  order  or  decree. 

(b)  In  am  such  action,  suit  or  proceeding  in  which  the  United  States  or  an 
officer  or  agenev  thereof  is  a  partv,  the  time  as  to  all  parties  shall  be  sixty  days 
from  such  entrv. 

(c)  The  district  court  may,  upon  motion  filed  not  later  than  30  days  after  the 
expiration  of  the  time  otherwise  set  for  bringing  appeal,  extend  the  time  for 
appeal  upon  a  showing  of  excusable  neglect  or  good  cause.  In  addition,  if  the 
district  court  finds  — 

I 1  i  that  a  partv  entitled  to  notice  of  the  entrv  of  a  judgment  or  order  did  not 
receive  such  notice  from  the  clerk  or  anv  partv  within  21  davs  of  its  entry,  and 
(2)  that  no  partv  would  be  prejudiced,  the  district  court  may,  upon 
motion  filed  within  180  days  after  entry  of  the  judgment  or  order  or  within 
7  davs  after  receipt  of  such  notice,  whichever  is  earlier,  reopen  the  time  for 
appeal  for  a  period  of  14  davs  from  the  date  of  entry  of  the  order  reopening  the 
time  for  appeal. 

i  d )  This  section  shall  not  apply  to  bankruptcv  matters  or  other  proceedings 
under  Title  1 1. 


$2108.     Proof  of  .amount  in  controversy 

Where  the  power  of  anv  court  of  appeals  to  review  a  case  depends  upon  the 
amount  or  value  in  controversy,  such  amount  or  value,  if  not  otherwise 
satisfactorily  disclosed  upon  the  record,  may  be  shown  and  ascertained  by  the 
oath  of  a  partv  to  the  case  or  by  other  competent  evidence. 


§2109.     Quorum  of  Supreme  Court  justices  absent 

If  a  case  brought  to  the  Supreme  Court  by  direct  appeal  from  a  district  court 
cannot  be  heard  and  determined  because  of  the  absence  of  a  quorum  of 
qualified  justices,  the  Chief  Justice  of  the  United  States  may  order  it  remitted  to 
the  court  of  appeals  for  the  circuit  including  the  district  in  which  the  case  arose, 
to  be  heard  and  determined  by  that  court  either  sitting  in  banc  or  speciallv 
constituted  and  composed  of  the  three  circuit  judges  senior  in  commission  who 
are  able  to  sit,  as  such  order  may  direct.  The  decision  of  such  court  shall  be  final 
and  conclusive.  In  the  event  of  the  disqualification  or  disability  of  one  or  more  of 
such  circuit  judges,  such  court  shall  be  filled  as  provided  in  chapter  1 5  of  this 
title. 

In  anv  other  case  brought  to  the  Supreme  Court  for  review,  which  cannot 
be  heard  and  determined  because  of  the  absence  of  a  quorum  of  qualified 
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justices,  if  a  majority  of  the  qualified  justices  shall  be  of  opinion  that  the  case 
cannot  be  heard  and  determined  at  the  next  ensuing  term,  the  court  shall  enter  its 
order  affirming  the  judgment  of  the  court  from  which  the  case  was  brought  for 
review  with  the  same  effect  as  upon  affirmance  by  an  equally  divided  court. 

$2111.     Harmless  error 

On  the  hearing  of  any  appeal  or  writ  of  certiorari  in  any  case,  the  court  shall 
give  judgment  after  an  examination  of  the  record  without  regard  to  errors  or 
defects  which  do  not  affect  the  substantial  rights  of  the  parties. 

$2113.     Definition 

For  purposes  of  this  chapter,  the  terms  "State  court,"  "State  courts,"  and 
"highest  court  of  a  State"  include  the  District  of  Columbia  Court  of  Appeals. 


^ 


Part  VI.     Particular  Proceedings 

Chapter  151.     Declarator)'  Judgments 


$2201.     Creation  of  remedy 


(a)  In  a  case  of  actual  controversy  within  its  jurisdiction,  except  with  respect 
to  Federal  taxes  other  than  actions  brought  under  section  7428  of  the  Internal 
Revenue  Code  of  1986  or  a  proceeding  under  section  505  or  1146  of  title  11,  or 
in  any  civil  action  involving  an  antidumping  or  countervailing  dutv  proceeding 
regarding  a  class  or  kind  of  merchandise  of  a  free  trade  area  countrv  (as  defined 
in  section  510A(f)(10)  of  the  Tariff  Act  of  1930),  as  determined  by  the 
administering  authority,  any  court  of  the  United  States,  upon  the  filing  of  an 
appropriate  pleading,  may  declare  the  rights  and  other  legal  relations  of  any 
interested  party  seeking  such  declaration,  whether  or  not  further  relief  is  or  could 
be  sought.  Any  such  declaration  shall  have  the  force  and  effect  of  a  final 
judgment  or  decree  and  shall  be  reviewable  as  such. 

(b)  For  limitations  on  actions  brought  with  respect  to  drug  patents  see 
section  505  of  the  Federal  Food,  Drug,  and  Cosmetic  Act. 

$2202.     Further  relief 

Further  necessary  or  proper  relief  based  on  a  declarator)  judgment  or 
decree  may  be  granted,  after  reasonable  notice  and  hearing,  against  any  adverse 
party  whose  rights  have  been  determined  by  such  judgment. 


398 


Selected  Provisions  from  Title  28  Section  2284 

Chapter  155.     Injunctions;  Three-Judge  Courts 

$2281.     [Repealed] 

$2282.     [Repe\led] 

$2283.     Stay  of  State  court  proceedings 

A  court  of  the  United  States  may  not  grant  an  injunction  to  stay  proceedings 
in  a  State  court  except  as  expressly  authorized  by  Act  of  Congress,  or  where 
necessarv  in  aid  of  its  jurisdiction,  or  to  protect  or  effectuate  its  judgments. 

$2284.     Three-judge  court;  When  required;  composition;  procedure 

(a)  A  district  court  of  three  judges  shall  be  convened  when  otherwise 
required  by  Act  of  Congress,  or  when  an  action  is  filed  challenging  the 
constitutionality  of  the  apportionment  of  congressional  districts  or  the 
apportionment  of  any  statewide  legislative  bodv. 

ib)  In  anv  action  required  to  be  heard  and  determined  bv  a  district  court  of 
three  judges  under  subsection  (a)  of  this  section,  the  composition  and  procedure 
of  the  court  shall  be  as  follows: 

(1)  Upon  the  filing  of  a  request  for  three  judges,  the  judge  to  whom  the 
request  is  presented  shall,  unless  he  determines  that  three  judges  are  not 
required,  immediately  notify  the  chief  judge  of  the  circuit,  who  shall  designate 
two  other  judges,  at  least  one  of  whom  shall  be  a  circuit  judge.  The  judges  so 
designated,  and  the  judge  to  whom  the  request  was  presented,  shall  serve  as 
members  of  the  court  to  hear  and  determine  the  action  or  proceeding. 

(2)  If  the  action  is  against  a  State,  or  officer  or  agency  thereof,  at  least  five 
davs'  notice  of  hearing  of  the  action  shall  be  given  bv  registered  or  certified 
mail  to  the  Governor  and  attorney  general  of  the  State. 

(3)  A  single  judge  may  conduct  all  proceedings  except  the  trial,  and  enter 
all  orders  permitted  by  the  rules  of  civil  procedure  except  as  provided  in  this 
subsection.  He  may  grant  a  temporary  restraining  order  on  a  specific  finding, 
based  on  evidence  submitted,  that  specified  irreparable  damage  will  result  if 
the  order  is  not  granted,  which  order,  unless  previously  revoked  bv  the  district 
judge,  shall  remain  in  force  only  until  the  hearing  and  determination  bv  the 
district  court  of  three  judges  of  an  application  for  a  preliminary  injunction.  A 
single  judge  shall  not  appoint  a  master,  or  order  a  reference,  or  hear  and 
determine  any  application  for  a  preliminary  or  permanent  injunction  or 
motion  to  vacate  such  an  injunction,  or  enter  judgment  on  the  merits.  Any 
action  of  a  single  judge  may  be  reviewed  by  the  full  court  at  anv  time  before 
final  judgment. 
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Chapter  159.     Interpleader 

§2361.     Process  and  procedure 

In  anv  civil  action  of  interpleader  or  in  the  nature  of  interpleader  under 
section  1335  of  this  title,  a  district  court  may  issue  its  process  for  all  claimants 
and  enter  its  order  restraining  them  from  instituting  or  prosecuting  any  pro- 
ceeding in  anv  State  or  United  States  court  affecting  the  property,  instrument  or 
obligation  involved  in  the  interpleader  action  until  further  order  of  the  court. 
Such  process  and  order  shall  be  returnable  at  such  time  as  the  court  or  judge 
thereof  directs,  and  shall  be  addressed  to  and  served  bv  the  United  States 
marshals  for  the  respective  districts  where  the  claimants  reside  or  may  be  found. 

Such  district  court  shall  hear  and  determine  the  case,  and  may  discharge 
the  plaintiff  from  further  liability,  make  the  injunction  permanent,  and  make  all 
appropriate  orders  to  enforce  its  judgment. 

[See  also  $$1335  and  1397.] 


Chapter  161.     United  States  as  Part)  Generally 

$2401.     Time  for  commencing  action  against  United  States 

(a)  Except  as  provided  by  the  Contract  Disputes  Act  of  1978,  even-  civil 
action  commenced  against  the  United  States  shall  be  barred  unless  the 
complaint  is  filed  within  six  years  after  the  right  of  action  first  accrues.  The 
action  of  any  person  under  legal  disability  or  beyond  the  seas  at  the  time  the 
claim  accrues  may  be  commenced  within  three  years  after  the  disability  ceases. 

(b)  A  tort  claim  against  the  United  States  shall  be  forever  barred  unless  it  is 
presented  in  writing  to  the  appropriate  Federal  agenev  within  two  vears  after 
such  claim  accrues  or  unless  action  is  begun  within  six  months  after  the  date  of 
mailing,  by  certified  or  registered  mail,  of  notice  of  final  denial  of  the  claim  by 
the  agency  to  which  it  was  presented. 


$2402.     Jury  trial  in  actions  against  United  States 

Subject  to  chapter  179  of  this  title,  any  action  against  the  United  States 
under  section  1346  shall  be  tried  by  the  court  without  a  jury,  except  that  any 
action  against  the  United  States  under  section  1346(a)(1)  shall,  at  the  request  of 
either  party  to  such  action,  be  tried  by  the  court  with  a  jurv. 


$2403.     Intervention  by  United  States  or  a  State; 
constitutional  question 

(a)  In  any  action,  suit  or  proceeding  in  a  court  of  the  United  States  to  which 
the  United  States  or  any  agency,  office  or  emplovee  thereof  is  not  a  parts-,  wherein 
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the  constitutionality  of  any  Act  of  Congress  affecting  the  public  interest  is  drawn  in 
question,  the  court  shall  certify  such  fact  to  the  Attorney  General,  and  shall  permit 
the  United  States  to  intervene  for  presentation  of  evidence,  if  evidence  is  otherwise 
admissible  in  the  case,  and  for  argument  on  the  question  of  constitutionality.  The 
United  States  shall,  subject  to  the  applicable  provisions  of  law,  have  all  the  rights  of 
a  party  and  be  subject  to  all  liabilities  of  a  part}  as  to  court  costs  to  the  extent 
necessary  for  a  proper  presentation  of  the  facts  and  law  relating  to  the  question  of 
constitutional  ity. 

(b)  In  anv  action,  suit,  or  proceeding  in  a  court  of  the  United  States  to 
which  a  State  or  anv  agencv,  officer,  or  emplovee  thereof  is  not  a  party  wherein 
the  constitutionality  of  any  statute  of  that  State  affecting  the  public  interest  is 
drawn  in  question,  the  court  shall  certify  such  fact  to  the  attorney  general  of  the 
State,  and  shall  permit  the  State  to  intervene  for  presentation  of  evidence,  if 
evidence  is  otherwise  admissible  in  the  case,  and  for  argument  on  the  question  of 
constitutionality.  The  State  shall,  subject  to  the  applicable  provisions  of  law, 
have  all  the  rights  of  a  parly  and  be  subject  to  all  liabilities  of  a  party  as  to  court 
costs  to  the  extent  necessary  for  a  proper  presentation  of  the  facts  and  law  relating 
to  the  question  of  constitutionality. 

§2412.     Costs  and  fees 

(a)(1)  Except  as  otherwise  specifically  provided  by  statute,  a  judgment  for 
costs,  as  enumerated  in  section  1920  of  this  title,  but  not  including  the  fees  and 
expenses  of  attorneys,  mav  be  awarded  to  the  prevailing  partv  in  any  civil  action 
brought  bv  or  against  the  United  States  or  anv  agencv  or  anv  official  of  the 
United  States  acting  in  his  or  her  official  capacity  in  anv  court  having 
jurisdiction  of  such  action.  A  judgment  for  costs  when  taxed  against  the  United 
States  shall,  in  an  amount  established  bv  statute,  court  rule,  or  order,  be  limited 
to  reimbursing  in  whole  or  in  part  the  prevailing  party  for  the  costs  incurred  by 
such  parly  in  the  litigation. 

(2)  A  judgment  for  costs,  when  awarded  in  favor  of  the  United  States  in 

an  action  brought  bv  the  United  States,  may  include  an  amount  equal  to  the 

filing  fee  prescribed   under  section    1914(a)   of  this   tide.   The  preceding 

sentence  shall  not  be  construed  as  requiring  the  United  States  to  pay  anv  filing  fee. 

(b)  Unless  expressly  prohibited  by  statute,  a  court  mav  award  reasonable  fees 

and  expenses  of  attorneys,  in  addition  to  the  costs  which  mav  be  awarded 

pursuant  to  subsection  (a),  to  the  prevailing  partv  in  anv  civil  action  brought  bv 

or  against  the  United  States  or  anv  agencv  or  anv  official  of  the  United  States 

acting  in  his  or  her  official  capacity  in  any  court  having  jurisdiction  of  such 

action.  The  United  States  shall  be  liable  for  such  fees  and  expenses  to  the  same 

extent  that  any  other  party  would  be  liable  under  the  common  law  or  under  the 

terms  of  any  statute  which  specificallv  provides  for  such  an  award. 

(c)(1)  Any  judgment  against  the  United  States  or  anv  agencv  and  any  official 
of  the  United  States  acting  in  his  or  her  official  capacity  for  costs  pursuant  to 
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subsection  (a)  shall  be  paid  as  provided  in  sections  2414  and  2517  of  this  title  and 
shall  be  in  addition  to  any  relief  provided  in  the  judgment. 

(2)  Any  judgment  against  the  United  States  or  any  agency  and  any  official 
of  the  United  States  acting  in  his  or  her  official  capacity  for  fees  and  expenses 
of  attorneys  pursuant  to  subsection  (b)  shall  be  paid  as  provided  in  sections 
2414  and  2517  of  this  title,  except  that  if  the  basis  for  the  award  is  a  finding 
that  the  United  States  acted  in  bad  faith,  then  the  award  shall  be  paid  by  any 
agency  found  to  have  acted  in  bad  faith  and  shall  be  in  addition  to  any  relief 
provided  in  the  judgment. 

(d)(1)(A)  Except  as  otherwise  specifically  provided  by  statute,  a  court  shall 
award  to  a  prevailing  party  other  than  the  United  States  fees  and  other  expenses, 
in  addition  to  any  costs  awarded  pursuant  to  subsection  (a),  incurred  by  that  party 
in  any  civil  action  (other  than  cases  sounding  in  tort),  including  proceedings  for 
judicial  review  of  agency  action,  brought  by  or  against  the  United  States  in  any 
court  having  jurisdiction  of  that  action,  unless  the  court  finds  that  the  position  of 
the  United  States  was  substantially  justified  or  that  special  circumstances  make 
an  award  unjust. 

(B)  A  party  seeking  an  award  of  fees  and  other  expenses  shall,  within 
thirty  days  of  final  judgment  in  the  action,  submit  to  the  court  an 
application  for  fees  and  other  expenses  which  shows  that  the  party  is  a 
prevailing  party  and  is  eligible  to  receive  an  award  under  this  subsection, 
and  the  amount  sought,  including  an  itemized  statement  from  any  attorney 
or  expert  witness  representing  or  appearing  in  behalf  of  the  party  stating  the 
actual  time  expended  and  the  rate  at  which  fees  and  other  expenses  are 
computed.  The  party  shall  also  allege  that  the  position  of  the  United  States 
was  not  substantially  justified.  Whether  or  not  the  position  of  the  United 
States  was  substantially  justified  shall  be  determined  on  the  basis  of  the 
record  (including  the  record  with  respect  to  the  action  or  failure  to  act  by 
the  agency  upon  which  the  civil  action  is  based)  which  is  made  in  the  civil 
action  for  which  fees  and  other  expenses  are  sought. 

(C)  The  court,  in  its  discretion,  may  reduce  the  amount  to  be  awarded 
pursuant  to  this  subsection,  or  deny  an  award,  to  the  extent  that  the  prevailing 
party  during  the  course  of  the  proceedings  engaged  in  conduct  which  unduly 
and  unreasonably  protracted  the  final  resolution  of  the  matter  in  controversy. 

(D)  If,  in  a  civil  action  brought  by  the  United  States  or  a  proceeding  for 
judicial  review  of  an  adversary  adjudication  described  in  section  504(a)(4) 
of  title  5,  the  demand  by  the  United  States  is  substantially  in  excess  of  the 
judgment  finally  obtained  by  the  United  States  and  is  unreasonable  when 
compared  with  such  judgment,  under  the  facts  and  circumstances  of  the 
case,  the  court  shall  award  to  the  party  the  fees  and  other  expenses  related  to 
defending  against  the  excessive  demand,  unless  the  party  has  committed  a 
willful  violation  of  law  or  otherwise  acted  in  bad  faith,  or  special 
circumstances  make  an  award  unjust.  Fees  and  expenses  awarded  under 
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this  subparagraph  shall  be  paid  only  as  a  consequence  of  appropriations 
provided  in  advance. 

(2)  For  the  purposes  of  this  subsection  — 

(A)  "fees  and  other  expenses"  includes  the  reasonable  expenses  of 
expert  witnesses,  the  reasonable  cost  of  any  studv,  analysis,  engineering 
report,  test,  or  project  which  is  found  by  the  court  to  be  necessary  for  the 
preparation  of  the  partv's  case,  and  reasonable  attorney  fees  (The  amount  of 
fees  awarded  under  this  subsection  shall  be  based  upon  prevailing  market 
rates  for  the  kind  and  quality  of  the  services  furnished,  except  that 

(i)  no  expert  witness  shall  be  compensated  at  a  rate  in  excess  of  the 
highest  rate  of  compensation  for  expert  witnesses  paid  by  the  United 
States;  and 

(ii)  attornev  fees  shall  not  be  awarded  in  excess  of  SI 2 5  per  hour 
unless  the  court  determines  that  an  increase  in  the  cost  of  living  or  a 
special  factor,  such  as  the  limited  availability  of  qualified  attorneys  for  the 
proceedings  involved,  justifies  a  higher  fee.); 
(Bi  "partv"  means 

(i)  an  individual  whose  net  worth  did  not  exceed  S2, 000, 000  at  the 
time  the  civil  action  was  filed,  or 

(ii)  any  owner  of  an  unincorporated  business,  or  any  partnership, 
corporation,  association,  unit  of  local  government,  or  organization,  the 
net  worth  of  which  did  not  exceed  57,000,000  at  the  time  the  civil  action 
was  filed,  and  which  had  not  more  than  500  employees  at  the  time  the 
civil  action  was  filed;  except  that  an  organization  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code  of  1986  (26  U.S.C.  501(c)(3)) 
exempt  from  taxation  under  section  501(a)  of  such  Code,  or  a 
cooperative  association  as  defined  in  section  15(a)  of  the  Agricultural 
Marketing  Act  ( 12  U.S.C.  1 141j(a)),  may  be  a  partv  regardless  of  the  net 
worth  of  such  organization  or  cooperative  association  or  for  purposes  of 
subsection  (di[  1    D),  a  small  entity  as  defined  in  section  601  of  Title  5; 

(C)  "United  States"  includes  any  agency  and  any  official  of  the  United 
States  acting  in  his  or  her  official  capacity; 

(D)  "position  of  the  United  States"  means,  in  addition  to  the  position 
taken  by  the  United  States  in  the  civil  action,  the  action  or  failure  to  act  bv 
the  agencv  upon  which  the  civil  action  is  based;  except  that  fees  and 
expenses  may  not  be  awarded  to  a  party  for  any  portion  of  the  litigation  in 
which  the  party  has  unreasonably  protracted  the  proceedings; 

(E)  "civil  action  brought  by  or  against  the  Unites  States"  includes  an 
appeal  bv  a  parh.  other  than  the  United  States,  from  a  decision  of  a 
contracting  officer  rendered  pursuant  to  a  disputes  clause  in  a  contract  with 
the  Government  or  pursuant  to  the  Contract  Disputes  Act  of  1978; 

(F)  "court"  includes  the  United  States  Claims  Court  and  the  United 
States  Court  of  Appeals  for  Veterans  Claims; 
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(G)  "final  judgment"  means  a  judgment  that  is  final  and  not 
appealable,  and  includes  an  order  of  settlement; 

(H)  "prevailing  partv",  in  the  case  of  eminent  domain  proceedings, 
means  a  part)'  who  obtains  a  final  judgment  (other  than  by  settlement), 
exclusive  of  interest,  the  amount  of  which  is  at  least  as  close  to  the  highest 
valuation  of  the  property  involved  that  is  attested  to  at  trial  on  behalf  of  the 
propertv  owner  as  it  is  to  the  highest  valuation  of  the  propertv  involved  that 
is  attested  to  at  trial  on  behalf  of  the  Government;  and 

(I)  "demand"  means  the  express  demand  of  the  United  States  which 
led  to  the  adversary  adjudication,  but  shall  not  include  a  recitation  of  the 
maximum  statutorv  penaltv  (i)  in  the  complaint,  or  (ii)  elsewhere  when 
accompanied  bv  an  express  demand  for  a  lesser  amount. 

(3)  In  awarding  fees  and  other  expenses  under  this  subsection  to  a 
prevailing  partv  in  any  action  for  judicial  review  of  an  adversary  adjudication, 
as  defined  in  subsection  (b)(1)(C)  of  section  504  of  title  5,  United  States  Code, 
or  an  adversary  adjudication  subject  to  the  contract  Disputes  Act  of  19~8,  the 
court  shall  include  in  that  award  fees  and  other  expenses  to  the  same  extent 
authorized  in  subsection  (a)  of  such  section,  unless  the  court  finds  that  during 
such  adversary  adjudication  the  position  of  the  United  States  was  substantiallv 
justified,  or  that  special  circumstances  make  an  award  unjust. 

(4)  Fees  and  other  expenses  awarded  under  this  subsection  to  a  part}'  shall 
be  paid  by  any  agency  over  which  the  parly  prevails  from  any  funds  made 
available  to  the  agency,  by  appropriation  or  otherwise. 

(e)  The  provisions  of  this  section  shall  not  apply  to  any  costs,  fees,  and  other 
expenses  in  connection  with  anv  proceeding  to  which  section  7430  of  the 
Internal  Revenue  Code  of  1954  applies  (determined  without  regard  to 
subsections  (b)  and  (f)  of  such  section).  Nothing  in  the  preceding  sentence 
shall  prevent  the  awarding  under  subsection  (a)  of  section  2412  of  title  28, 
United  States  Code,  of  costs  enumerated  in  section  1920  of  such  title  (as  in  effect 
on  October  1,  1981). 

(f )  If  the  United  States  appeals  an  award  of  costs  or  fees  and  other  expenses 
made  against  the  United  States  under  this  section  and  the  award  is  affirmed  in 
whole  or  in  part,  interest  shall  be  paid  on  the  amount  of  the  award  as  affirmed. 
Such  interest  shall  be  computed  at  the  rate  determined  under  section  1961(a)  of 
this  title,  and  shall  run  from  the  date  of  the  award  through  the  dav  before  the  date 
of  the  mandate  of  affirmance. 
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FEDERAL  RULES  OF  CIVIL  PROCEDURE 

Editor's  Note 


For  the  last  several  years  the  various  advisory  committees  have  labored  on  a 
thoroughgoing  stylistic  revision  of  the  Rules.  Their  aim,  except  in  a  very  few 
technical  instances,  has  been  to  make  no  substantive  changes  except  as  expresslv 
noted.  Instead  they  sought  to  make  the  Rules  easier  to  read  and  to  understand. 
In  its  November  2006  letter  of  transmittal  to  the  U.S.  Supreme  Court,  the 
Committee  on  Rules  of  Practice  and  Procedure  described  the  principles  fol- 
lowed in  pursuit  of  this  goal: 

Dense,  block  paragraphs  and  lengthy  sentences  of  the  current  rules  are 
broken  down  into  constituent  parts,  using  progressively  indented  paragraphs  with 
headings  and  substituting  vertical  for  horizontal  lists.  These  changes  make  the 
structure  of  the  rules  graphic  and  thus  make  the  rules  clearer,  even  when  the  words 
are  unchanged. 

The  restyled  rules  reduce  the  use  of  inconsistent  words  and  terms,  which 
accumulated  over  seventy  years  of  episodic  rules  revisions,  that  say  the  same  thing 
in  different  ways.  For  example,  the  present  rules  use  "for  cause  shown,"  "upon 
cause  shown,"  "for  good  cause,"  and  "for  good  cause  shown."  Because  different 
words  are  presumed  to  have  different  meanings,  such  inconsistencies  can  result  in 
confusion.  The  restyled  rules  use  the  same  words  to  express  the  same  meaning. 
Some  variations  in  expression  are  carried  forward  when  the  context  makes  it 
appropriate  to  do  so. 

The  restyled  rules  also  minimize  the  use  of  inherently  ambiguous  words.  For 
example,  the  word  "shall"  can  mean  "must,"  "may,"  or  "should,"  depending  on 
context.  The  restyled  rules  replace  "shall"  with  "must,"  "mav,  or  "should," 
depending  on  which  is  appropriate. 

The  restyled  rules  avoid  the  use  of  "intensifiers,"  expressions  that  might  seem 
to  add  emphasis  but  instead  state  the  obvious  and  create  negative  implications  for 
other  rules.  For  example,  some  of  the  current  rules  use  the  words  "the  court  may  in 
its  discretion."  "May"  means  "has  the  discretion  to";  "in  its  discretion"  is  a 
redundant  intensifier. 

The  restyled  rules  remove  outdated  and  archaic  terms  and  concepts,  such  as 
the  references  to  "at  law  or  equity"  in  Rule  1,  to  "demurrers,  pleas,  and  exceptions" 
in  Rule  7(c),  and  to  "mesne  process"  in  Rule  77.  The  restyled  rules  also  remove  a 
number  of  redundant  cross-references. 

In  a  supplementary  memorandum  the  Committee  summarized  arguments 
for  and  against  the  restyling  project.  Roughly  speaking,  the  arguments  in  favor  of 
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the  restyling  stressed  the  awkwardness  of  some  existing  rules,  long  blocks  of 
unbroken  print,  and  the  hope  that  a  restyling  would,  in  the  long  run,  reduce 
litigation  over  the  meaning  of  the  Rules.  Arguments  against  the  restyling 
included  the  likelihood  of  "satellite  litigation"  created  by  the  need  to  interpret 
new  language,  the  costs  of  transition  as  bench  and  bar  had  to  wrestle  with 
familiar  provisions  now  found  in  new  subdivisions,  and  the  possibility  that  the 
restyled  rules  could,  under  the  provision  of  28  U.S.C.  §2072(b),  supersede 
statutes  passed  prior  to  their  effective  date.  The  advisor}'  committees  found  the 
advantages  to  outweigh  the  disadvantages.  If  the  Supreme  Court  agrees,  the  new 
Rules  will  be  laid  before  Congress  in  the  spring  of  2007  and,  unless  Congress 
intervenes,  will  become  effective  December  1,  2007.  The  proposed  Rules  appear 
below. 
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I.  Scope  of  Rules:  Form  of  Action 

Rule 

1.  Scope  and  Purpose 

2.  One  Form  of  Action 

II.  Commencing  an  Action;  Service  of  Process,  Pleadings,  Motions,  and  Orders 

Rule 

3.  Commencing  an  Action 

4.  Summons 

4.1     Serving  Other  Process 

5.  Serving  and  Filing  Pleadings  and  Other  Papers 

5.1  Constitutional  Challenge  to  a  Statute  —  Notice,  Certification,  and 
Intervention 

5.2  Privacy  Protection  For  Filings  Made  with  the  Court 

6.  Computing  and  Extending  Time;  Time  for  Motion  Papers 

III.  Pleadings  and  Motions 

Rule 

7.  Pleadings  Allowed;  Form  of  Motions  and  Other  Papers 
7.1  Disclosure  Statement 

8.  General  Rules  of  Pleading 

9.  Pleading  Special  Matters 

10.  Form  of  Pleadings 

11.  Signing  Pleadings,  Motions,  and  Other  Papers;  Representations  to  the 
Court;  Sanctions 

12.  Defenses  and  Objections:  When  and  How  Presented;  Motion  for 
Judgment  on  the  Pleadings;  Consolidating  Motions:  Waiving  Defenses; 
Pretrial  Hearing 

13.  Counterclaim  and  Crossclaim 

14.  Third-Partv  Practice 

15.  Amended  and  Supplemental  Pleadings 

16.  Pretrial  Conferences;  Scheduling;  Management 

IV.  Parties 

Rule 

17.  Plaintiff  and  Defendant;  Capacity:  Public  Officers 

18.  Joinder  of  Claims 
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19.  Required  Joinder  of  Parties 

20.  Permissive  Joinder  of  Parties 

21.  Misjoinder  and  Nonjoinder  of  Parties 

22.  Interpleader 

23.  Class  Actions 

23.1  Derivative  Actions 

23.2  Actions  Relating  to  Unincorporated  Associations 

24.  Intervention 

25.  Substitution  of  Parties 

V.  Disclosures  and  Discovery 

Rule 

26.  Duly  to  Disclose;  General  Provisions  Governing  Discovery 

27.  Depositions  to  Perpetuate  Testimony 

28.  Persons  Before  Whom  Depositions  May  Be  Taken 

29.  Stipulations  About  Discover)'  Procedure 

30.  Depositions  by  Oral  Examination 

31.  Depositions  by  Written  Questions 

32.  Using  Depositions  in  Court  Proceedings 

33.  Interrogatories  to  Parties 

34.  Producing  Documents,  Electronically  Stored  Information,  and  Tangible 
Things,  or  Entering  onto  Land,  for  Inspection  and  Other  Purposes 

35.  Physical  and  Mental  Examinations 

36.  Requests  for  Admission 

37.  Failure  to  Make  Disclosures  or  to  Cooperate  in  Discover)';  Sanctions 

VI.  Trials 

Rule 

38.  Right  to  a  Jury  Trial;  Demand 

39.  Trial  by  Jury  or  by  the  Court 

40.  Scheduling  Cases  for  Trial 

41.  Dismissal  of  Actions 

42.  Consolidation;  Separate  Trials 

43.  Taking  Testimony 

44.  Proving  an  Official  Record 
44.1  Determining  Foreign  Law 

45.  Subpoena 

46.  Objecting  to  a  Ruling  or  Order 

47.  Selecting  Jurors 

48.  Number  of  Jurors;  Verdict 

49.  Special  Verdict;  General  Verdict  and  Questions 

50.  Judgment  as  a  Matter  of  Law  in  a  Jury  Trial;  Related  Motion  for 
a  New  Trial;  Conditional  Ruling 

51.  Instructions  to  the  Jury;  Objections;  Preserving  a  Claim  of  Error 
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52.  Findings  and  Conclusions  bv  the  Court;  Judgment  on  Partial  Findings 

53.  Masters 

MI.    Judgment 

Rule 

54.  Judgment;  Costs 

55.  Default;  Default  Judgment 

56.  Summarv  Judgment 

57.  Declarator)  Judgment 

58.  Entering  Judgment 

59.  New  Trial;  Altering  or  Amending  a  Judgment 

60.  Relief  from  a  Judgment  or  Order 

61.  Harmless  Error 

62.  Stay  of  Proceedings  to  Enforce  a  Judgment 

63.  Judge's  Inability  to  Proceed 

Mil.  Provisional  and  Final  Remedies 

Rule 

64.  Seizing  a  Person  or  Property 

65.  Injunctions  and  Restraining  Orders 
65.1  Proceedings  Against  a  Surety 

66.  Receivers 

67.  Deposit  into  Court 

68.  Offer  of  Judgment 

69.  Execution 

70.  Enforcing  a  Judgment  for  a  Specific  Act 

71.  Enforcing  Relief  For  or  Against  a  Nonparty 

K.     Special  Proceedings 

Rule 

71.1  Condemning  Real  or  Personal  Property 

72.  Magistrate  Judges:  Pretrial  Order 

73.  Magistrate  Judges:  Trial  by  Consent;  Appeal 
"4.  Abrogated.] 

75.  [Abrogated.] 

"6.  [Abrogated.] 

X.       District  Courts  and  Clerks:  Conducting  Business;  Issuing  Orders 

Rule 

77.  Conducting  Business;  Clerk's  Authority;  Notice  of  an  Order  or  Judgment 

78.  Hearing  Motions;  Submission  on  Briefs 

79.  Records  Kept  by  the  Clerk 

80.  Stenographic  Transcript  as  Evidence 
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XI.     General  Provisions 

Rule 

81.  Applicability  of  the  Rules  in  General;  Removed  Actions 

82.  Jurisdiction  and  Venue  Unaffected 

83.  Rules  by  District  Courts;  Judge's  Directives 

84.  Forms 

85.  Title 

86.  Effective  Dates 


I.     Scope  of  Rules;  Form  of  Action 

Rule  1.     Scope  and  Purpose 

These  rules  govern  the  procedure  in  all  civil  actions  and  proceedings  in  the 
United  States  district  courts,  except  as  stated  in  Rule  81.  Thev  should  be 
construed  and  administered  to  secure  the  just,  speedv.  and  inexpensive 
determination  of  even'  action  and  proceeding. 

Rule  2.     One  Form  of  Action 

There  is  one  form  of  action  —  the  civil  action. 


II.     Commencing  an  Action;  Service  of  Process,  Pleadings, 
Motions,  and  Orders 

Rule  3.     Commencing  an  Action 

A  civil  action  is  commenced  by  filing  a  complaint  with  the  court. 

Rule  4.     Summons 

(a)  Contents;  Amendments. 

(J)  Contents.  A  summons  must: 

(A)  name  the  court  and  the  parties; 

(B)  be  directed  to  the  defendant; 

(C)  state   the    name   and   address    of  the   plaintiffs   attorney   or  —  if 
unrepresented  —  of  the  plaintiff; 
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(D)  state  the  time  within  which  the  defendant  must  appear  and  defend; 

(E)  notify  the  defendant  that  a  failure  to  appear  and  defend  will  result  in 
a  default  judgment  against  the  defendant  for  the  relief  demanded  in  the 
complaint; 

(F)  be  signed  by  the  clerk;  and 

(G)  bear  the  court's  seal. 

(2)  Amendments.  The  court  may  permit  a  summons  to  be  amended. 

(b)  Issuance.  On  or  after  filing  the  complaint,  the  plaintiff  may  present  a 
summons  to  the  clerk  for  signature  and  seal.  If  the  summons  is  properly- 
completed,  the  clerk  must  sign,  seal,  and  issue  it  to  the  plaintiff  for  service  on  the 
defendant.  A  summons  —  or  a  copy  of  a  summons  that  is  addressed  to  multiple 
defendants  —  must  be  issued  for  each  defendant  to  be  served. 

(c)  Service. 

(J)  In  General.  A  summons  must  be  served  with  a  copy  of  the  complaint. 
The  plaintiff  is  responsible  for  having  the  summons  and  complaint  served  within 
the  time  allowed  by  Rule  4(m)  and  must  furnish  the  necessary  copies  to  the 
person  who  makes  service. 

(2)  By  Whom.  Any  person  who  is  at  least  18  years  old  and  not  a  party  may 
serve  a  summons  and  complaint. 

(3)  By  a  Marshal  or  Someone  Specially  Appointed.  At  the  plaintiffs 
request,  the  court  may  order  that  service  be  made  by  a  United  States  marshal  or 
deputy  marshal  or  by  a  person  specially  appointed  by  the  court.  The  court  must 
so  order  if  the  plaintiff  is  authorized  to  proceed  in  forma  pauperis  under  28  U.S.C. 
$1915  or  as  a  seaman  under  28  U.S.C.  §1916. 

(d)  Waiving  Service. 

(J)  Requesting  a  Waiver.  An  individual,  corporation,  or  association  that  is 
subject  to  service  under  Rule  4(e),  (f),  or  (h)  has  a  duty  to  avoid  unnecessary 
expenses  of  serving  the  summons.  The  plaintiff  may  notify  such  a  defendant  that 
an  action  has  been  commenced  and  request  that  the  defendant  waive  sendee  of  a 
summons.  The  notice  and  request  must: 

(A)  be  in  writing  and  be  addressed: 
(i)  to  the  individual  defendant;  or 

(ii)  for  a  defendant  subject  to  service  under  Rule  4(h),  to  an  officer,  a 
managing  or  general  agent,  or  any  other  agent  authorized  by  appointment 
or  by  law  to  receive  service  of  process; 

(B)  name  the  court  where  the  complaint  was  filed; 

(C)  be  accompanied  by  a  copy  of  the  complaint,  two  copies  of  a  waiver 
form,  and  a  prepaid  means  for  returning  the  form; 
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(D)  inform  the  defendant,  using  text  prescribed  in  Form  5,  of  the 
consequences  of  waiving  and  not  waiving  service; 

(E)  state  the  date  when  the  request  is  sent; 

(F)  give  the  defendant  a  reasonable  time  of  at  least  30  days  after  the 
request  was  sent  —  or  at  least  60  davs  if  sent  to  the  defendant  outside  any 
judicial  district  of  the  United  States  —  to  return  the  waiver;  and 

(G)  be  sent  by  first-class  mail  or  other  reliable  means. 

(2)  Failure  to  Waive.  If  a  defendant  located  within  the  United  States  fails, 
without  good  cause,  to  sign  and  return  a  waiver  requested  by  a  plaintiff  located 
within  the  United  States,  the  court  must  impose  on  the  defendant: 

(A)  the  expenses  later  incurred  in  making  service;  and 

(B)  the  reasonable  expenses,  including  attorney's  fees,  of  any  motion 
required  to  collect  those  sen-ice  expenses. 

(3)  Time  to  Answer  After  a  Waiver.  A  defendant  who,  before  being  served 
with  process,  timely  returns  a  waiver  need  not  serve  an  answer  to  the  complaint 
until  60  davs  after  the  request  was  sent  —  or  until  90  davs  after  it  was  sent  to  the 
defendant  outside  anv  judicial  district  of  the  United  States. 

(4)  Results  of  Filing  a  Waiver.  When  the  plaintiff  files  a  waiver,  proof  of 
service  is  not  required  and  these  rules  applv  as  if  a  summons  and  complaint  had 
been  served  at  the  time  of  filing  the  waiver. 

(5)  Jurisdiction  and  Venue  \or  Waived.  Waiving  service  of  a  summons 
does  not  waive  any  objection  to  personal  jurisdiction  or  to  venue. 

(e)  Serving  an  Individual  Within  a  Judicial  District  of  the  United  States. 

Unless  federal  law  provides  otherwise,  an  individual  —  other  than  a  minor,  an 
incompetent  person,  or  a  person  whose  waiver  has  been  filed  —  mav  be  served  in 
a  judicial  district  of  the  United  States  by: 

(1)  following  state  law  for  serving  a  summons  in  an  action  brought  in  courts 
of  general  jurisdiction  in  the  state  where  the  district  court  is  located  or  where 
service  is  made;  or 

(2)  doing  any  of  the  following: 

(A)  delivering  a  copy  of  the  summons  and  of  the  complaint  to  the 
individual  personally; 

(B)  leaving  a  copy  of  each  at  the  individual's  dwelling  or  usual  place  of 
abode  with  someone  of  suitable  age  and  discretion  who  resides  there;  or 

(C)  delivering  a  copy  of  each  to  an  agent  authorized  by  appointment  or 
by  law  to  receive  service  of  process. 

(f)  Serving  an  Individual  in  a  Foreign  Country.  Unless  federal  law 
provides  otherwise,  an  individual  —  other  than  a  minor,  an  incompetent  person. 
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or  a  person  whose  waiver  has  been  filed  —  may  be  served  at  a  place  not  within 
any  judicial  district  of  the  United  States: 

(1)  by  any  internationally  agreed  means  of  service  that  is  reasonably 
calculated  to  give  notice,  such  as  those  authorized  by  the  Hague  Convention  on 
the  Service  Abroad  of  Judicial  and  Extrajudicial  Documents; 

(2)  if  there  is  no  international^  agreed  means,  or  if  an  international 
agreement  allows  but  does  not  specif}-  other  means,  by  a  method  that  is 
reasonably  calculated  to  give  notice: 

(A)  as  prescribed  bv  the  foreign  country's  law  for  service  in  that  country  in 
an  action  in  its  courts  of  general  jurisdiction; 

(B)  as  the  foreign  authority  directs  in  response  to  a  letter  rogatory  or  letter 
of  request;  or 

(C)  unless  prohibited  by  the  foreign  countrv's  law,  by: 

(i)  delivering  a  copv  of  the  summons  and  of  the  complaint  to  the 
individual  personally;  or 

(ii)  using  anv  form  of  mail  that  the  clerk  addresses  and  sends  to  the 
individual  and  that  requires  a  signed  receipt;  or 

(3)  by  other  means  not  prohibited  by  international  agreement,  as  the  court  orders. 

(g)  Serving  a  Minor  or  an  Incompetent  Person.  A  minor  or  an 
incompetent  person  in  a  judicial  district  of  the  United  States  must  be  served 
by  following  state  law  for  serving  a  summons  or  like  process  on  such  a  defendant 
in  an  action  brought  in  the  courts  of  general  jurisdiction  of  the  state  where 
service  is  made.  A  minor  or  an  incompetent  person  who  is  not  within  any- 
judicial  district  of  the  United  States  must  be  served  in  the  manner  prescribed  bv 
Rule  4(f)(2)(A),  (f)(2)(B),  or  (f)(3). 

(h)  Serving  a  Corporation,  Partnership,  or  Association.  Unless  federal  law 
provides  otherwise  or  the  defendant's  waiver  has  been  filed,  a  domestic  or  foreign 
corporation,  or  a  partnership  or  other  unincorporated  association  that  is  subject 
to  suit  under  a  common  name,  must  be  served: 

(1)  in  a  judicial  district  of  the  United  States: 

(A)  in  the  manner  prescribed  by  Rule  4(e)(1)  for  serving  an  individual;  or 

(B)  bv  delivering  a  copy  of  the  summons  and  of  the  complaint  to  an 
officer,  a  managing  or  general  agent,  or  any  other  agent  authorized  bv 
appointment  or  bv  law  to  receive  service  of  process  and  —  if  the  agent  is  one 
authorized  bv  statute  and  the  statute  so  requires  —  bv  also  mailing  a  eopv  of 
each  to  the  defendant;  or 

(2)  at  a  place  not  within  any  judicial  district  of  the  United  States,  in  any 
manner  prescribed  by  Rule  4(f)  for  serving  an  individual,  except  personal 
delivery  under  (f)(2)(C)(i). 
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(i)  Serving  the  United  States  and  Its  Agencies,  Corporations,  Officers,  or 
Employees. 

(J)  United  States.  To  serve  the  United  States,  a  part}-  must: 

(A)(i)  deliver  a  copy  of  the  summons  and  of  the  complaint  to  the  United 
States  attorney  for  the  district  where  the  action  is  brought  —  or  to  an 
assistant  United  States  attorney  or  clerical  employee  whom  the  United 
States  attorney  designates  in  a  writing  filed  with  the  court  clerk  —  or 

(ii)  send  a  copy  of  each  by  registered  or  certified  mail  to  the  civil- 
process  clerk  at  the  United  States  attorney's  office; 

(B)  send  a  copy  of  each  by  registered  or  certified  mail  to  the  Attorney 
General  of  the  United  States  at  Washington,  D.C.;  and 

(C)  if  the  action  challenges  an  order  of  a  nonparty  agency  or  officer  of  the 
United  States,  send  a  copy  of  each  by  registered  or  certified  mail  to  the  agency 
or  officer. 

(2)  Agency;  Corporation;  Officer  or  Employee  Sued  in  an  Official 
Capacity.  To  serve  a  United  States  agency  or  corporation,  or  a  United  States 
officer  or  employee  sued  only  in  an  official  capacity,  a  party  must  serve  the 
United  States  and  also  send  a  copy  of  the  summons  and  of  the  complaint  by 
registered  or  certified  mail  to  the  agencv,  corporation,  officer,  or  employee. 

(3)  Officer  or  Employee  Sued  Individually.  To  serve  a  United  States  officer  or 
employee  sued  in  an  individual  capacity  for  an  act  or  omission  occurring  in 
connection  with  duties  performed  on  the  United  States'  behalf  (whether  or  not  the 
officer  or  employee  is  also  sued  in  an  official  capacity),  a  party  must  serve  the  United 
States  and  also  serve  the  officer  or  employee  under  Rule  4(e),  (f),  or  (g). 

(4)  Extending  Time.  The  court  must  allow  a  part)  a  reasonable  time  to  cure 
its  failure  to: 

(A)  serve  a  person  required  to  be  served  under  Rule  4(i)(2),  if  the  party 
has  served  either  the  United  States  attorney  or  the  Attorney  General  of  the 
United  States;  or 

(B)  serve  the  United  States  under  Rule  4(i)(3),  if  the  party  has  served  the 
United  States  officer  or  employee. 

(j)  Serving  a  Foreign,  State,  or  Local  Government. 

(J)  Foreign  State.  A  foreign  state  or  its  political  subdivision,  agency,  or 
instrumentality  must  be  served  in  accordance  with  28  U.S.C.  JJ 1608. 

(2)  State  or  Local  Government.  A  state,  a  municipal  corporation,  or  any 
other  state-created  governmental  organization  that  is  subject  to  suit  must  be 
served  by: 

(A)  delivering  a  copy  of  the  summons  and  of  the  complaint  to  its  chief 
executive  officer;  or 
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(B)  serving  a  copy  of  each  in  the  manner  prescribed  by  that  state's  law  for 
serving  a  summons  or  like  process  on  such  a  defendant. 

(k)  Territorial  Limits  of  Effective  Service. 

(J)  In  General.  Serving  a  summons  or  filing  a  waiver  of  service  establishes 
personal  jurisdiction  over  a  defendant: 

(A)  who  is  subject  to  the  jurisdiction  of  a  court  of  general  jurisdiction  in 
the  state  where  the  district  court  is  located; 

(B)  who  is  a  party  joined  under  Rule  14  or  19  and  is  served  within  a 
judicial  district  of  the  United  States  and  not  more  than  100  miles  from  where 
the  summons  was  issued; 

(C)  when  authorized  bv  a  federal  statute. 

(2)  Federal  Claim  Outside  State-Court  Jurisdiction.  For  a  claim  that  arises 
under  federal  law,  serving  a  summons  or  filing  a  waiver  of  service  establishes 
personal  jurisdiction  over  a  defendant  if: 

(A)  the  defendant  is  not  subject  to  jurisdiction  in  any  state's  courts  of 
general  jurisdiction;  and 

(B)  exercising  jurisdiction  is  consistent  with  the  United  States  Constitu- 
tion and  laws. 

(1)  Proving  Service. 

(1)  Affidavit  Required.  Unless  service  is  waived,  proof  of  service  must  be 
made  to  the  court.  Except  for  service  by  a  United  States  marshal  or  deputv 
marshal,  proof  must  be  by  the  server's  affidavit. 

(2)  Service  Outside  the  United  States.  Service  not  within  anv  judicial 
district  of  the  United  States  must  be  proved  as  follows: 

(A)  if  made  under  Rule  4(f)(1),  as  provided  in  the  applicable  treatv  or 
convention;  or 

(B)  if  made  under  Rule  4(f)(2)  or  (f)(3),  by  a  receipt  signed  bv  the 
addressee,  or  by  other  evidence  satisfying  the  court  that  the  summons  and 
complaint  were  delivered  to  the  addressee. 

(3)  Validity  of  Sendee;  Amending  Proof.  Failure  to  prove  service  does  not 
affect  the  validitv  of  service.  The  court  may  permit  proof  of  service  to  be  amended. 

(m)  Time  Limit  for  Service.  If  a  defendant  is  not  served  within  120  days 
after  the  complaint  is  filed,  the  court  —  on  motion  or  on  its  own  after  notice  to 
the  plaintiff—  must  dismiss  the  action  without  prejudice  against  that  defendant 
or  order  that  service  be  made  within  a  specified  time.  But  if  the  plaintiff  shows 
good  cause  for  the  failure,  the  court  must  extend  the  time  for  service  for  an 
appropriate  period.  This  subdivision  (m)  does  not  apply  to  service  in  a  foreign 
countrv  under  Rule  4(f)  or  4(j)(l). 
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(n)  Asserting  Jurisdiction  over  Property  or  Assets. 

(J)  Federal  Law.  The  court  may  assert  jurisdiction  over  property  if 
authorized  by  a  federal  statute.  Notice  to  claimants  of  the  property  must  be  given 
as  provided  in  the  statute  or  by  serving  a  summons  under  this  rule. 

(2)  State  Law.  On  a  showing  that  personal  jurisdiction  over  a  defendant 
cannot  be  obtained  in  the  district  where  the  action  is  brought  by  reasonable 
efforts  to  serve  a  summons  under  this  rule,  the  court  may  assert  jurisdiction  over 
the  defendant's  assets  found  in  the  district.  Jurisdiction  is  acquired  by  seizing  the 
assets  under  the  circumstances  and  in  the  manner  provided  by  state  law  in  that 
district. 


Rule  4.1.     Serving  Other  Process 

(a)  In  General.  Process  —  other  than  a  summons  under  Rule  4  or  a 
subpoena  under  Rule  45  —  must  be  served  by  a  United  States  marshal  or  deputy- 
marshal  or  by  a  person  specially  appointed  for  that  purpose.  It  may  be  served 
anywhere  within  the  territorial  limits  of  the  state  where  the  district  court  is 
located  and,  if  authorized  by  a  federal  statute,  beyond  those  limits.  Proof  of 
service  must  be  made  under  Rule  4(1). 

(b)  Enforcing  Orders:  Committing  for  Civil  Contempt.  An  order 
committing  a  person  for  civil  contempt  of  a  decree  or  injunction  issued  to 
enforce  federal  law  may  be  served  and  enforced  in  any  district.  Any  other  order  in 
a  civil-contempt  proceeding  may  be  served  only  in  the  state  where  the  issuing 
court  is  located  or  elsewhere  in  the  United  States  within  100  miles  from  where 
the  order  was  issued. 


Rule  5.     Serving  and  Filing  Pleadings  and  Other  Papers 

(a)  Service:  When  Required. 

(1)  In  General.  Unless  these  rules  provide  otherwise,  each  of  the  following 
papers  must  be  served  on  every  party: 

(A)  an  order  stating  that  service  is  required; 

(B)  a  pleading  filed  after  the  original  complaint,  unless  the  court  orders 
otherwise  under  Rule  5(c)  because  there  are  numerous  defendants; 

(C)  a  discover}-  paper  required  to  be  served  on  a  part}',  unless  the  court 
orders  otherwise; 

(D)  a  written  motion,  except  one  that  may  be  heard  ex  parte;  and 

(E)  a  written  notice,  appearance,  demand,  or  offer  of  judgment,  or  any 
similar  paper. 
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(2)  If  a  Party  Fails  to  Appear.  No  service  is  required  on  a  part)  who  is  in 
default  for  failing  to  appear.  But  a  pleading  that  asserts  a  new  claim  for  relief 
against  such  a  partv  must  be  served  on  that  party  under  Rule  4. 

(3)  Seizing  Property.  If  an  action  is  begun  by  seizing  property  and  no  person 
is  or  need  be  named  as  a  defendant,  any  service  required  before  the  filing  of  an 
appearance,  answer,  or  claim  must  be  made  on  the  person  who  had  custodv  or 
possession  of  the  property  when  it  was  seized. 

(b)  Service:  How  Made. 

(J)  Serving  an  Attorney.  If  a  party  is  represented  by  an  attornev,  service  under 
this  rule  must  be  made  on  the  attornev  unless  the  court  orders  service  on  the  partv. 

(2)  Service  in  General.  A  paper  is  served  under  this  rule  bv: 

(A)  handing  it  to  the  person; 

(B)  leaving  it: 

(i)  at  the  person's  office  with  a  clerk  or  other  person  in  charge  or,  if  no 
one  is  in  charge,  in  a  conspicuous  place  in  the  office;  or 

(ii)  if  the  person  has  no  office  or  the  office  is  closed,  at  the  person's 
dwelling  or  usual  place  of  abode  with  someone  of  suitable  age  and 
discretion  who  resides  there; 

C  )  mailing  it  to  the  person's  last  known  address  —  in  which  event  service 
is  complete  upon  mailing; 

(D)  leaving  it  with  the  court  clerk  if  the  person  has  no  known  address; 

(E)  sending  it  by  electronic  means  if  the  person  consented  in  writing  —  in 
which  event  service  is  complete  upon  transmission,  but  is  not  effective  if  the 
serving  partv  learns  that  it  did  not  reach  the  person  to  be  served;  or 

(F)  delivering  it  by  any  other  means  that  the  person  consented  to  in 
writing  —  in  which  event  service  is  complete  when  the  person  making  service 
delivers  it  to  the  agencv  designated  to  make  delivery. 

(3)  Using  Court  Facilities.  If  a  local  rule  so  authorizes,  a  partv  may  use  the 
court's  transmission  facilities  to  make  service  under  Rule  5(b)(2)(E). 

(c)  Serving  Numerous  Defendants. 

(1)  In  General.  If  an  action  involves  an  unusuallv  large  number  of 
defendants,  the  court  may,  on  motion  or  on  its  own,  order  that: 

(A)  defendants'  pleadings  and  replies  to  them  need  not  be  served  on  other 
defendants; 

(B)  anv  crossclaim,  counterclaim,  avoidance,  or  affirmative  defense  in 
those  pleadings  and  replies  to  them  will  be  treated  as  denied  or  avoided  bv  all 
other  parties;  and 

(C)  filing  any  such  pleading  and  serving  it  on  the  plaintiff  constitutes 
notice  of  the  pleading  to  all  parties. 
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(2)  Notifying  Parties.  A  copy  of  every  such  order  must  be  served  on  the 
parties  as  the  court  directs. 

(d)  Filing. 

(J)  Required  Filings;  Certificate  of  Service.  Any  paper  after  the  complaint 
that  is  required  to  be  served  —  together  with  a  certificate  of  service  —  must  be 
filed  within  a  reasonable  time  after  service.  But  disclosures  under  Rule  26(a)(1) 
or  (2)  and  the  following  discovery  requests  and  responses  must  not  be  filed  until 
they  are  used  in  the  proceeding  or  the  court  orders  filing:  depositions, 
interrogatories,  requests  for  documents  or  tangible  things  or  to  permit  entry 
onto  land,  and  requests  for  admission. 

(2)  How  Filing  Is  Made  —  In  General.  A  paper  is  filed  by  delivering  it: 

(A)  to  the  clerk;  or 

(B)  to  a  judge  who  agrees  to  accept  it  for  filing,  and  who  must  then  note 
the  filing  date  on  the  paper  and  promptly  send  it  to  the  clerk. 

(3)  Electronic  Filing,  Signing,  or  Verification.  A  court  may,  by  local  rule, 
allow  papers  to  be  filed,  signed,  or  verified  by  electronic  means  that  are 
consistent  with  any  technical  standards  established  by  the  Judicial  Conference  of 
the  United  States.  A  local  rule  mav  require  electronic  filing  only  if  reasonable 
exceptions  are  allowed.  A  paper  filed  electronicallv  in  compliance  with  a  local 
rule  is  a  written  paper  for  purposes  of  these  rules. 

(4)  Acceptance  by  the  Clerk.  The  clerk  must  not  refuse  to  file  a  paper  solely 
because  it  is  not  in  the  form  prescribed  bv  these  rules  or  bv  a  local  rule  or  practice. 


Rule  5.1.     Constitutional  Challenge  to  a  Statute  —  Notice, 
Certification,  and  Intervention 

(a)  Notice  by  a  Part}'.  A  part}-  that  files  a  pleading,  written  motion,  or  other  paper 
drawing  into  question  the  constitutionality  of  a  federal  or  state  statute  must  promptly: 

(1)  file  a  notice  of  constitutional  question  stating  the  question  and 
identifying  the  paper  that  raises  it,  if: 

(A)  a  federal  statute  is  questioned  and  the  parties  do  not  include  the 
United  States,  one  of  its  agencies,  or  one  of  its  officers  or  emplovees  in  an 
official  capacity;  or 

(B)  a  state  statute  is  questioned  and  the  parties  do  not  include  the  state,  one 
of  its  agencies,  or  one  of  its  officers  or  employees  in  an  official  capacity;  and 

(2)  serve  the  notice  and  paper  on  the  Attorney  General  of  the  United  States 
if  a  federal  statute  is  questioned  —  or  on  the  state  attorney  general  if  a  state 
statute  is  questioned  —  either  by  certified  or  registered  mail  or  by  sending  it  to  an 
electronic  address  designated  by  the  attornev  general  for  this  purpose. 
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(b)  Certification  by  the  Court.  The  court  must,  under  28  U.S.C.  \2403, 
certify  to  the  appropriate  attorney  general  that  a  statute  has  been  questioned. 

(c)  Intervention;  Final  Decision  on  the  Merits.  Unless  the  court  sets  a  later 
time,  the  attorney  general  mav  intervene  within  60  days  after  the  notice  is  filed  or 
after  the  court  certifies  the  challenge,  whichever  is  earlier.  Before  the  time  to 
intervene  expires,  the  court  may  reject  the  constitutional  challenge,  but  may  not 
enter  a  final  judgment  holding  the  statute  unconstitutional. 

(d)  No  Forfeiture.  A  partv's  failure  to  file  and  serve  the  notice,  or  the  court's 
failure  to  certify,  does  not  forfeit  a  constitutional  claim  or  defense  that  is 
otherwise  timelv  asserted. 


Rule  5.2.     Privacy  Protection  For  Filings  Made  with  the  Court 

(a)  Redacted  Filings.  Unless  the  court  orders  otherwise,  in  an  electronic  or  paper 
filing  with  the  court  that  contains  an  individual's  social-securitv  number,  taxpaver- 
identification  number,  or  birth  date,  the  name  of  an  individual  known  to  be  a  minor,  or 
a  financial-account  number,  a  party  or  nonpartv  making  the  filing  mav  include  onlv: 

(1)  the  last  four  digits  of  the  social-securitv  number  and  taxpaver- 
identification  number; 

(2)  the  year  of  the  individual's  birth; 

(3)  the  minor's  initials;  and 

(4)  the  last  four  digits  of  the  financial-account  number. 

(b)  Exemptions  from  the  Redaction  Requirement.  The  redaction 
requirement  does  not  apply  to  the  following: 

(1)  a  financial-account  number  that  identifies  the  propertv  allegedly  subject 
to  forfeiture  in  a  forfeiture  proceeding; 

(2)  the  record  of  an  administrative  or  agency  proceeding; 

(3)  the  official  record  of  a  state-court  proceeding; 

(4)  the  record  of  a  court  or  tribunal,  if  that  record  was  not  subject  to  the 
redaction  requirement  when  originally  filed; 

(5)  a  filing  covered  by  Rule  5.2(c)  or  (d);  and 

(6)  a  pro  se  filing  in  an  action  brought  under  28  U.S.C.  S  S 2241, 2254,  or  225  5. 

(c)  Limitations  on  Remote  Access  to  Electronic  Files;  Social-Securitv 
Appeals  and  Immigration  Cases.  Unless  the  court  orders  otherwise,  in  an  action 
for  benefits  under  the  Social  Security  Act,  and  in  an  action  or  proceeding 
relating  to  an  order  of  removal,  to  relief  from  removal,  or  to  immigration  benefits 
or  detention,  access  to  an  electronic  file  is  authorized  as  follows: 

(1)  the  parties  and  their  attorneys  may  have  remote  electronic  access  to  am 
part  of  the  case  file,  including  the  administrative  record; 
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(2)  any  other  person  may  have  electronic  access  to  the  full  record  at  the 
courthouse,  but  mav  have  remote  electronic  access  only  to: 
(A)  the  docket  maintained  by  the  court;  and 

(B I  an  opinion,  order,  judgment,  or  other  disposition  of  the  court,  but  not 
any  other  part  of  the  case  file  or  the  administrative  record. 

(d)  Filings  Made  Under  Seal.  The  court  may  order  that  a  filing  be 
made  under  seal  without  redaction.  The  court  may  later  unseal  the  filing  or  order 
the  person  who  made  the  filing  to  file  a  redacted  version  for  the  public  record. 

(e)  Protective  Orders.  For  good  cause,  the  court  may  by  order  in  a  case: 

(1)  require  redaction  of  additional  information;  or 

(2)  limit  or  prohibit  a  nonparty's  remote  electronic  access  to  a  document 
filed  with  the  court. 

(f)  Option  for  Additional  Unredacted  Filing  Under  Seal.  A  person  making 
a  redacted  filing  mav  also  file  an  unredacted  copv  under  seal.  The  court  must 
retain  the  unredacted  copy  as  part  of  the  record. 

(g)  Option  for  Filing  a  Reference  List.  A  filing  that  contains  redacted 
information  mav  be  filed  together  with  a  reference  list  that  identifies  each  item  of 
redacted  information  and  specifies  an  appropriate  identifier  that  uniquely 
corresponds  to  each  item  listed.  The  list  must  be  filed  under  seal  and  mav  be 
amended  as  of  right.  Any  reference  in  the  case  to  a  listed  identifier  will  be 
construed  to  refer  to  the  corresponding  item  of  information. 

(h)  Waiver  of  Protection  of  Identifiers.  A  person  waives  the  protection  of 
Rule  5.2(a)  as  to  the  person's  own  information  bv  filing  it  without  redaction  and 
not  under  seal. 


Rule  6.     Computing  and  Extending  Time; 
Time  for  Motion  Papers 

(a)  Computing  Time.  The  following  rules  applv  in  computing  any  time 
period  specified  in  these  rules  or  in  any  local  rule,  court  order,  or  statute: 

(J)  Day  of  the  Event  Excluded.  Exclude  the  dav  of  the  act,  event,  or  default 
that  begins  the  period. 

(2)  Exclusions    from    Brief  Periods.    Exclude    intermediate    Saturdays. 
Sundays,  and  legal  holidays  when  the  period  is  less  than  1 1  days. 

(3)  Last  Day.  Include  the  last  dav  of  the  period  unless  it  is  a  Saturday. 
Sunday,  legal  holiday,  or  —  if  the  act  to  be  done  is  filing  a  paper  in  court  —  a 
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dav  on  which  weather  or  other  conditions  make  the  clerk's  office  inaccessible. 
When  the  last  dav  is  excluded,  the  period  runs  until  the  end  of  the  next  day 
that  is  not  a  Saturday,  Sunday,  legal  holiday,  or  day  when  the  clerk's  office  is 
inaccessible. 

(4)  "Legal  Holiday"  Defined,  As  used  in  these  rules,  "legal  holiday"  means: 

(A)  the  day  set  aside  by  statute  for  observing  New  Year's  Day,  Martin 
Luther  King  Jr.'s  Birthday,  Washington's  Birthday,  Memorial  Day,  Indepen- 
dence Day,  Labor  Day,  Columbus  Day,  Veterans'  Day,  Thanksgiving  Day,  or 
Christmas  Dav;  and 

(B)  any  other  day  declared  a  holiday  by  the  President,  Congress,  or  the 
state  where  the  district  court  is  located. 

(b)  Extending  Time. 

(1)  In  General.  When  an  act  may  or  must  be  done  within  a  specified  time, 
the  court  may,  for  good  cause,  extend  the  time: 

(A)  with  or  without  motion  or  notice  if  the  court  acts,  or  if  a  request  is 
made,  before  the  original  time  or  its  extension  expires;  or 

(B)  on  motion  made  after  the  time  has  expired  if  the  part}'  failed  to  act 
because  of  excusable  neglect. 

(2)  Exceptions.  A  court  must  not  extend  the  time  to  act  under  Rules  50(b) 
and  (d),  52(b),  59(b),  (d),  and  (e),  and  60(b),  except  as  those  rules  allow. 

(c)  Motions,  Notices  of  Hearing,  and  Affidavits. 

(1)  In  General.  A  written  motion  and  notice  of  the  hearing  must  be  served 
at  least  5  days  before  the  time  specified  for  the  hearing,  with  the  following 
exceptions: 

(A)  when  the  motion  may  be  heard  ex  parte; 

(B)  when  these  rules  set  a  different  time;  or 

(C)  when  a  court  order  —  which  a  party  may,  for  good  cause,  apply  for  ex 
parte  —  sets  a  different  time. 

(2)  Supporting  Affidavit.  Any  affidavit  supporting  a  motion  must  be  served 
with  the  motion.  Except  as  Rule  59(c)  provides  otherwise,  anv  opposing  affidavit 
must  be  served  at  least  1  day  before  the  hearing,  unless  the  court  permits  service 
at  another  time. 

(d)  Additional  Time  After  Certain  Kinds  of  Service.  When  a  partv  may 
or  must  act  within  a  specified  time  after  service  and  service  is  made  under  Rule 
5(b)(2)(C),  (D),  (E),  or  (F),  3  days  are  added  after  the  period  would  otherwise 
expire  under  Rule  6(a). 
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III.     Pleadings  and  Motions 

Rule  7.     Pleadings  Allowed;  Form  of  Motions  and  Other  Papers 

a)  Pleadings.  Only  these  pleadings  are  allowed: 

1)  a  complaint; 

2)  an  answer  to  a  complaint; 

3)  an  answer  to  a  counterclaim  designated  as  a  counterclaim; 

4)  an  answer  to  a  crossclaim; 

5)  a  third-part)'  complaint; 

6)  an  answer  to  a  third-party  complaint;  and 

7)  if  the  court  orders  one,  a  reply  to  an  answer. 

b)  Motions  and  Other  Papers. 

[1)  In  General.  A  request  for  a  court  order  must  be  made  by  motion.  The 
motion  must: 

(A)  be  in  writing  unless  made  during  a  hearing  or  trial; 

(B)  state  with  particularity  the  grounds  for  seeking  the  order;  and 

(C)  state  the  relief  sought. 

(2)  Form.  The  rules  governing  captions  and  other  matters  of  form  in 
pleadings  apply  to  motions  and  other  papers. 

Rule  7.1.     Disclosure  Statement 

(a)  Who  Must  File;  Contents.  A  nongovernmental  corporate  part}-  must  file 
two  copies  of  a  disclosure  statement  that: 

(1)  identifies  any  parent  corporation  and  anv  publiclv  held  corporation 
owning  10%  or  more  of  its  stock;  or 

(2)  states  that  there  is  no  such  corporation. 

(b)  Time  to  File;  Supplemental  Filing.  A  party  must: 

(1)  file  the  disclosure  statement  with  its  first  appearance,  pleading,  petition, 
motion,  response,  or  other  request  addressed  to  the  court;  and 

(2)  promptly  file  a  supplemental  statement  if  any  required  information 
changes. 


Rule  8.     General  Rules  of  Pleading 

(a)  Claim  for  Relief.  A  pleading  that  states  a  claim  for  relief  must  contain: 
(1)  a  short  and  plain  statement  of  the  grounds  for  the  court's  jurisdiction, 

unless    the    court   already    has    jurisdiction    and    the    claim    needs    no    new 

jurisdictional  support; 
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(2)  a  short  and  plain  statement  of  the  claim  showing  that  the  pleader  is 
entitled  to  relief;  and 

(3)  a  demand  for  the  relief  sought,  which  may  include  relief  in  the 
alternative  or  different  types  of  relief. 

(b)  Defenses;  Admissions  and  Denials. 

(1)  In  General.  In  responding  to  a  pleading,  a  part)-  must: 

(A)  state  in  short  and  plain  terms  its  defenses  to  each  claim  asserted 
against  it;  and 

(B)  admit  or  deny  the  allegations  asserted  against  it  by  an  opposing  party. 

(2)  Denials  —  Responding  to  the  Substance.  A  denial  must  fairly  respond 
to  the  substance  of  the  allegation. 

(3)  General  and  Specific  Denials.  A  party  that  intends  in  good  faith  to  deny 
all  the  allegations  of  a  pleading  —  including  the  jurisdictional  grounds  —  may  do 
so  by  a  general  denial.  A  part}'  that  does  not  intend  to  deny  all  the  allegations 
must  either  specifically  deny  designated  allegations  or  generally  deny  all  except 
those  specifically  admitted. 

(4)  Denying  Part  of  an  Allegation.  A  party  that  intends  in  good  faith  to  denv 
only  part  of  an  allegation  must  admit  the  part  that  is  true  and  deny  the  rest. 

(5)  Lacking  Knowledge  or  Information.  A  party  that  lacks  knowledge  or 
information  sufficient  to  form  a  belief  about  the  truth  of  an  allegation  must  so 
state,  and  the  statement  has  the  effect  of  a  denial. 

(6)  Effect  of  Failing  to  Deny.  An  allegation  —  other  than  one  relating  to  the 
amount  of  damages  —  is  admitted  if  a  responsive  pleading  is  required  and  the 
allegation  is  not  denied.  If  a  responsive  pleading  is  not  required,  an  allegation  is 
considered  denied  or  avoided. 

(c)  Affirmative  Defenses. 

(J)  In  General.  In  responding  to  a  pleading,  a  part)'  must  affirmatively  state 
any  avoidance  or  affirmative  defense,  including: 

•  accord  and  satisfaction; 

•  arbitration  and  award; 

•  assumption  of  risk; 

•  contributory  negligence; 

•  discharge  in  bankruptcy; 

•  duress; 

•  estoppel; 

•  failure  of  consideration; 

•  fraud; 

•  illegality; 
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•  injury  by  fellow  servant; 

•  laches; 

•  license; 

•  payment; 

•  release; 

•  res  judicata; 

•  statute  of  frauds; 

•  statute  of  limitations;  and 

•  waiver. 

(2)  Mistaken  Designation.  If  a  party  mistakenly  designates  a  defense  as  a 
counterclaim,  or  a  counterclaim  as  a  defense,  the  court  must,  if  justice  requires,  treat 
the  pleading  as  though  it  were  correctly  designated,  and  may  impose  terms  for  doing  so. 

(d)  Pleading  to  Be  Concise  and  Direct;  Alternative  Statements; 
Inconsistency. 

(J)  In  General.  Each  allegation  must  be  simple,  concise,  and  direct.  No 
technical  form  is  required. 

(2)  Alternative  Statements  of  a  Claim  or  Defense.  A  part}'  may  set  out  two 
or  more  statements  of  a  claim  or  defense  alternatively  or  hvpotheticallv,  either  in 
a  single  count  or  defense  or  in  separate  ones.  If  a  part}-  makes  alternative 
statements,  the  pleading  is  sufficient  if  any  one  of  them  is  sufficient. 

(3)  Inconsistent  Claims  or  Defenses.  A  party  may  state  as  many  separate 
claims  or  defenses  as  it  has,  regardless  of  consistency. 

(e)  Construing  Pleadings.  Pleadings  must  be  construed  so  as  to  do  justice. 


Rule  9.     Pleading  Special  Matters 

(a)  Capacity  or  Authority  to  Sue;  Legal  Existence. 

(J)  In  General.  Except  when  required  to  show  that  the  court  has 
jurisdiction,  a  pleading  need  not  allege: 

(A)  a  party's  capacity  to  sue  or  be  sued; 

(B)  a  parry's  authority  to  sue  or  be  sued  in  a  representative  capacity;  or 

(C)  the  legal  existence  of  an  organized  association  of  persons  that  is  made 
a  party. 

(2)  Raising  Those  Issues.  To  raise  any  of  those  issues,  a  part)  must  do  so  by 
a  specific  denial,  which  must  state  any  supporting  facts  that  are  peculiarly  within 
the  party's  knowledge. 

(b)  Fraud  or  Mistake;  Conditions  of  Mind.  In  alleging  fraud  or  mistake,  a 
part\'  must  state  with   particularity  the   circumstances  constituting  fraud   or 
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mistake.  Malice,  intent,  knowledge,  and  other  conditions  of  a  person's  mind  may- 
be alleged  generally. 

(c)  Conditions  Precedent.  In  pleading  conditions  precedent,  it  suffices  to 
allege  generally  that  all  conditions  precedent  have  occurred  or  been  performed. 
But  when  denying  that  a  condition  precedent  has  occurred  or  been  performed,  a 
part}-  must  do  so  with  particularity. 

(d)  Official  Document  or  Act.  In  pleading  an  official  document  or  official 
act,  it  suffices  to  allege  that  the  document  was  legally  issued  or  the  act  legally- 
done. 

(e)  Judgment.  In  pleading  a  judgment  or  decision  of  a  domestic  or  foreign 
court,  a  judicial  or  quasi-judicial  tribunal,  or  a  board  or  officer,  it  suffices  to 
plead  the  judgment  or  decision  without  showing  jurisdiction  to  render  it. 

(f)  Time  and  Place.  An  allegation  of  time  or  place  is  material  when  testing 
the  sufficiency  of  a  pleading. 

(g)  Special  Damages.  If  an  item  of  special  damage  is  claimed,  it  must  be 
specifically  stated. 

(h)  Admiralty  or  Maritime  Claim. 

(J)  How  Designated.  If  a  claim  for  relief  is  within  the  admiralty  or  maritime 
jurisdiction  and  also  within  the  court's  subject-matter  jurisdiction  on  some  other 
ground,  the  pleading  may  designate  the  claim  as  an  admiralty  or  maritime  claim 
for  purposes  of  Rules  14(c),  38(e),  and  82  and  the  Supplemental  Rules  for 
Admiralty  or  Maritime  Claims  and  Asset  Forfeiture  Actions.  A  claim  cognizable 
only  in  the  admiralty  or  maritime  jurisdiction  is  an  admiralty  or  maritime  claim 
for  those  purposes,  whether  or  not  so  designated. 

(2)  Designation  for  Appeal.  A  case  that  includes  an  admiralty  or  maritime 
claim  within  this  subdivision  (h)  is  an  admiralty  case  within  28  U.S.C.  §  1292(a)(3). 


Rule  10.     Form  of  Pleadings 

(a)  Caption;  Names  of  Parties.  Every  pleading  must  have  a  caption  with 
the  court's  name,  a  title,  a  file  number,  and  a  Rule  7(a)  designation.  The  title  of 
the  complaint  must  name  all  the  parties;  the  title  of  other  pleadings,  after 
naming  the  first  party  on  each  side,  may  refer  generally  to  other  parties. 

(b)  Paragraphs;  Separate  Statements.  A  party  must  state  its  claims  or 
defenses  in  numbered  paragraphs,  each  limited  as  far  as  practicable  to  a  single 
set  of  circumstances.  A  later  pleading  may  refer  by  number  to  a  paragraph  in  an 
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earlier  pleading.  If  doing  so  would  promote  clarity,  each  claim  founded  on  a 
separate  transaction  or  occurrence  —  and  each  defense  other  than  a 
denial  —  must  be  stated  in  a  separate  count  or  defense. 

(c)  Adoption  by  Reference;  Exhibits.  A  statement  in  a  pleading  may  be 
adopted  by  reference  elsewhere  in  the  same  pleading  or  in  any  other  pleading  or 
motion.  A  copy  of  a  written  instrument  that  is  an  exhibit  to  a  pleading  is  a  part  of 
the  pleading  for  all  purposes. 


Rule  11.     Signing  Pleadings,  Motions,  and  Other  Papers; 
Representations  to  the  Court;  Sanctions 

(a)  Signature.  Every  pleading,  written  motion,  and  other  paper  must  be 
signed  by  at  least  one  attorney  of  record  in  the  attorney's  name  —  or  by  a  party 
personallv  if  the  partv  is  unrepresented.  The  paper  must  state  the  signer's  address, 
e-mail  address,  and  telephone  number.  Unless  a  rule  or  statute  specifically  states 
otherwise,  a  pleading  need  not  be  verified  or  accompanied  by  an  affidavit.  The 
court  must  strike  an  unsigned  paper  unless  the  omission  is  promptly  corrected 
after  being  called  to  the  attorney's  or  party's  attention. 

(b)  Representations  to  the  Court.  By  presenting  to  the  court  a  pleading, 
written  motion,  or  other  paper  —  whether  bv  signing,  filing,  submitting,  or  later 
advocating  it  —  an  attorney  or  unrepresented  part}'  certifies  that  to  the  best  of  the 
person's  knowledge,  information,  and  belief,  formed  after  an  inquiry  reasonable 
under  the  circumstances: 

(1)  it  is  not  being  presented  for  any  improper  purpose,  such  as  to  harass, 
cause  unnecessary  delay,  or  needlessly  increase  the  cost  of  litigation; 

(2)  the  claims,  defenses,  and  other  legal  contentions  are  warranted  by 
existing  law  or  by  a  nonfrivolous  argument  for  extending,  modifying,  or  reversing 
existing  law  or  for  establishing  new  law; 

(3)  the  factual  contentions  have  evidentiarv  support  or,  if  specifically  so 
identified,  will  likely  have  evidentiary  support  after  a  reasonable  opportunity  for 
further  investigation  or  discover)';  and 

(4)  the  denials  of  factual  contentions  are  warranted  on  the  evidence  or,  if 
specifically  so  identified,  are  reasonably  based  on  belief  or  a  lack  of  information. 

(c)  Sanctions. 

(J)  In  General.  If,  after  notice  and  a  reasonable  opportunity  to  respond,  the 
court  determines  that  Rule  11(b)  has  been  violated,  the  court  may  impose  an 
appropriate  sanction  on  any  attorney,  law  firm,  or  party  that  violated  the  rule  or  is 
responsible  for  the  violation.  Absent  exceptional  circumstances,  a  law  firm  must 
be  held  jointly  responsible  for  a  violation  committed  bv  its  partner,  associate,  or 
employee. 
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(2)  Motion  for  Sanctions.  A  motion  for  sanctions  must  be  made  separately 
from  any  other  motion  and  must  describe  the  specific  conduct  that  allegedly 
violates  Rule  11(b).  The  motion  must  be  served  under  Rule  5,  but  it  must  not  be 
filed  or  be  presented  to  the  court  if  the  challenged  paper,  claim,  defense, 
contention,  or  denial  is  withdrawn  or  appropriately  corrected  within  21  days  after 
service  or  within  another  time  the  court  sets.  If  warranted,  the  court  may  award  to 
the  prevailing  part)-  the  reasonable  expenses,  including  attorney's  fees,  incurred 
for  the  motion. 

(3)  On  the  Court's  Initiative.  On  its  own,  the  court  may  order  an  attorney, 
law  firm,  or  party  to  show  cause  why  conduct  specifically  described  in  the  order 
has  not  violated  Rule  11(b). 

(4)  Nature  of  a  Sanction.  A  sanction  imposed  under  this  rule  must  be 
limited  to  what  suffices  to  deter  repetition  of  the  conduct  or  comparable  conduct 
by  others  similarlv  situated.  The  sanction  may  include  nonmonetarv  directives; 
an  order  to  pay  a  penalty  into  court;  or,  if  imposed  on  motion  and  warranted  for 
effective  deterrence,  an  order  directing  payment  to  the  movant  of  part  or  all  of 
the  reasonable  attorney's  fees  and  other  expenses  directly  resulting  from  the 
violation. 

(5)  Limitations  on  Monetary'  Sanctions.  The  court  must  not  impose  a 
monetary  sanction: 

(A)  against  a  represented  party  for  violating  Rule  11(b)(2);  or 

(B)  on  its  own,  unless  it  issued  the  show-cause  order  under  Rule  1 1(c)(3) 
before  voluntary  dismissal  or  settlement  of  the  claims  made  by  or  against  the 
party  that  is,  or  whose  attorneys  are,  to  be  sanctioned. 

(6)  Requirements  for  an  Order.  An  order  imposing  a  sanction  must  describe 
the  sanctioned  conduct  and  explain  the  basis  for  the  sanction. 

(d)  Inapplicability  to  Discover}'.  This  rule  does  not  apply  to  disclosures  and 
discover}-  requests,  responses,  objections,  and  motions  under  Rules  26  through  37. 


Rule  12.     Defenses  and  Objections:  When  and  How  Presented; 
Motion  for  Judgment  on  the  Pleadings;  Consolidating 
Motions;  Waiving  Defenses;  Pretrial  Hearing 

(a)  Time  to  Serve  a  Responsive  Pleading. 

(J)  In  General.  Unless  another  time  is  specified  by  this  rule  or  a  federal 
statute,  the  time  for  serving  a  responsive  pleading  is  as  follows: 
(A)  A  defendant  must  serve  an  answer: 

(i)  within  20  days  after  being  served  with  the  summons  and  com- 
plaint; or 
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(ii)  if  it  has  timely  waived  service  under  Rule  4(d),  within  60  days  after 
the  request  for  a  waiver  was  sent,  or  within  90  days  after  it  was  sent  to  the 
defendant  outside  any  judicial  district  of  the  United  States. 

(B)  A  party  must  serve  an  answer  to  a  counterclaim  or  crossclaim  within 
20  days  after  being  served  with  the  pleading  that  states  the  counterclaim  or 
crossclaim. 

(C)  A  party  must  serve  a  reply  to  an  answer  within  20  days  after  being 
served  with  an  order  to  reply,  unless  the  order  specifies  a  different  time. 

(2)  United  States  and  Its  Agencies,  Officers,  or  Employees  Sued  in  an 
Official  Capacity.  The  United  States,  a  United  States  agency,  or  a  United  States 
officer  or  employee  sued  only  in  an  official  capacity  must  serve  an  answer  to  a 
complaint,  counterclaim,  or  crossclaim  within  60  days  after  service  on  the 
United  States  attorney. 

(3)  United  States  Officers  or  Employees  Sued  in  an  Individual  Capacity. 

A  United  States  officer  or  employee  sued  in  an  individual  capacity  for  an  act  or 
omission  occurring  in  connection  with  duties  performed  on  the  United  States' 
behalf  must  serve  an  answer  to  a  complaint,  counterclaim,  or  crossclaim  within 
60  days  after  service  on  the  officer  or  employee  or  service  on  the  United  States 
attorney,  whichever  is  later. 

(4)  Effect  of  a  Motion.  Unless  the  court  sets  a  different  time,  serving  a 
motion  under  this  rule  alters  these  periods  as  follows: 

(A)  if  the  court  denies  the  motion  or  postpones  its  disposition  until  trial, 
the  responsive  pleading  must  be  served  within  10  days  after  notice  of  the 
court's  action;  or 

(B)  if  the  court  grants  a  motion  for  a  more  definite  statement,  the 
responsive  pleading  must  be  served  within  10  days  after  the  more  definite 
statement  is  served. 

(b)  How  to  Present  Defenses.  Every  defense  to  a  claim  for  relief  in  any 
pleading  must  be  asserted  in  the  responsive  pleading  if  one  is  required.  But  a 
party  may  assert  the  following  defenses  by  motion: 

(1)  lack  of  subject-matter  jurisdiction; 

(2)  lack  of  personal  jurisdiction; 

(3)  improper  venue; 

(4)  insufficient  process; 

(5)  insufficient  service  of  process; 

(6)  failure  to  state  a  claim  upon  which  relief  can  be  granted;  and 

(7)  failure  to  join  a  party  under  Rule  19. 

A  motion  asserting  any  of  these  defenses  must  be  made  before  pleading  if  a 
responsive  pleading  is  allowed.  If  a  pleading  sets  out  a  claim  for  relief  that 
does  not  require  a  responsive  pleading,  an  opposing  party  may  assert  at  trial 
any  defense  to  that  claim.  No  defense  or  objection  is  waived  by  joining  it 
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with  one  or  more  other  defenses  or  objections  in  a  responsive  pleading  or  in  a 
motion. 

(c)  Motion  for  Judgment  on  the  Pleadings.  After  the  pleadings  are 
closed  —  but  early  enough  not  to  delav  trial  —  a  party  may  move  for  judgment  on 
the  pleadings. 

(d)  Result  of  Presenting  Matters  Outside  the  Pleadings.  If,  on  a  motion 
under  Rule  12(b)(6)  or  12(c),  matters  outside  the  pleadings  are  presented  to  and 
not  excluded  bv  the  court,  the  motion  must  be  treated  as  one  for  summary 
judgment  under  Rule  56.  All  parties  must  be  given  a  reasonable  opportunity  to 
present  all  the  material  that  is  pertinent  to  the  motion. 

(e)  Motion  for  a  More  Definite  Statement.  A  party  mav  move  for  a  more 
definite  statement  of  a  pleading  to  which  a  responsive  pleading  is  allowed  but 
which  is  so  vague  or  ambiguous  that  the  part}'  cannot  reasonably  prepare  a 
response.  The  motion  must  be  made  before  filing  a  responsive  pleading  and 
must  point  out  the  defects  complained  of  and  the  details  desired.  If  the  court 
orders  a  more  definite  statement  and  the  order  is  not  obeved  within  10  davs  after 
notice  of  the  order  or  within  the  time  the  court  sets,  the  court  may  strike  the 
pleading  or  issue  any  other  appropriate  order. 

(f)  Motion  to  Strike.  The  court  may  strike  from  a  pleading  an  insufficient 
defense  or  anv  redundant,  immaterial,  impertinent,  or  scandalous  matter.  The 
court  may  act: 

(1)  on  its  own;  or 

(2)  on  motion  made  by  a  party  either  before  responding  to  the  pleading  or,  if 
a  response  is  not  allowed,  within  20  days  after  being  served  with  the  pleading. 

(g)  Joining  Motions. 

(1)  Right  to  Join.  A  motion  under  this  rule  may  be  joined  with  any  other 
motion  allowed  by  this  rule. 

(2)  Limitation  on  Further  Motions.  Except  as  provided  in  Rule  12(h)(2)  or 
(3),  a  party  that  makes  a  motion  under  this  rule  must  not  make  another  motion 
under  this  rule  raising  a  defense  or  objection  that  was  available  to  the  party  but 
omitted  from  its  earlier  motion. 

(h)  Waiving  and  Preserving  Certain  Defenses. 

(J)  When  Some  Are  Waived.  A  party  waives  anv  defense  listed  in  Rule 
12(b)(2)-(5)  by: 

(A)  omitting  it  from  a  motion  in  the  circumstances  described  in  Rule 

12(g)(2);  or 
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(B)  failing  to  either: 

(i)  make  it  bv  motion  under  this  rule;  or 

(ii)  include  it  in  a  responsive  pleading  or  in  an  amendment  allowed  by 
Rule  15(a)(1)  as  a  matter  of  course. 

(2)  When  to  Raise  Others.  Failure  to  state  a  claim  upon  which  relief  can  be 
granted,  to  join  a  person  required  by  Rule  19(b),  or  to  state  a  legal  defense  to  a 
claim  may  be  raised: 

(A)  in  any  pleading  allowed  or  ordered  under  Rule  7(a); 

(B)  by  a  motion  under  Rule  12(c);  or 

(C)  at  trial. 

(3)  Lack  of  Subject-Matter  Jurisdiction.  If  the  court  determines  at  any  time 
that  it  lacks  subject-matter  jurisdiction,  the  court  must  dismiss  the  action. 

(i)  Hearing  Before  Trial.  If  a  party  so  moves,  any  defense  listed  in  Rule 
12(b)(l  )-(7)  —  whether  made  in  a  pleading  or  bv  motion  —  and  a  motion 
under  Rule  12(c)  must  be  heard  and  decided  before  trial  unless  the  court 
orders  a  deferral  until  trial. 


Rule  13.     Counterclaim  and  Crossclaim 

(a)  Compulsory  Counterclaim. 

(1)  In  General.  A  pleading  must  state  as  a  counterclaim  any  claim  that  —  at 
the  time  of  its  service  —  the  pleader  has  against  an  opposing  party  if  the  claim: 

(A)  arises  out  of  the  transaction  or  occurrence  that  is  the  subject  matter  of 
the  opposing  party's  claim;  and 

(B)  does  not  require  adding  another  partv  over  whom  the  court  cannot 
acquire  jurisdiction. 

(2)  Exceptions.  The  pleader  need  not  state  the  claim  if: 

(A)  when  the  action  was  commenced,  the  claim  was  the  subject  of 
another  pending  action;  or 

(B)  the  opposing  part}-  sued  on  its  claim  by  attachment  or  other  process 
that  did  not  establish  personal  jurisdiction  over  the  pleader  on  that  claim,  and 
the  pleader  does  not  assert  any  counterclaim  under  this  rule. 

(b)  Permissive  Counterclaim.  A  pleading  mav  state  as  a  counterclaim 
against  an  opposing  party  any  claim  that  is  not  compulsory. 

(c)  Relief  Sought  in  a  Counterclaim.  A  counterclaim  need  not  diminish  or 
defeat  the  recovery  sought  by  the  opposing  part}'.  It  may  request  relief  that 
exceeds  in  amount  or  differs  in  kind  from  the  relief  sought  bv  the  opposing  partv. 
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(d)  Counterclaim  Against  the  United  States.  These  rules  do  not  expand 
the  right  to  assert  a  counterclaim  —  or  to  claim  a  credit  —  against  the  United 
States  or  a  United  States  officer  or  agency. 

(e)  Counterclaim  Maturing  or  Acquired  After  Pleading.  The  court  may 
permit  a  party  to  file  a  supplemental  pleading  asserting  a  counterclaim  that 
matured  or  was  acquired  by  the  party  after  serving  an  earlier  pleading. 

(f)  Omitted  Counterclaim.  The  court  may  permit  a  part}-  to  amend  a 
pleading  to  add  a  counterclaim  if  it  was  omitted  through  oversight,  inadvertence, 
or  excusable  neglect  or  if  justice  so  requires. 

(g)  Crossclaim  Against  a  Coparty.  A  pleading  may  state  as  a  crossclaim  any 
claim  by  one  part}'  against  a  coparty  if  the  claim  arises  out  of  the  transaction  or 
occurrence  that  is  the  subject  matter  of  the  original  action  or  of  a  counterclaim, 
or  if  the  claim  relates  to  any  property  that  is  the  subject  matter  of  the  original 
action.  The  crossclaim  may  include  a  claim  that  the  coparty  is  or  may  be  liable 
to  the  crossclaimant  for  all  or  part  of  a  claim  asserted  in  the  action  against  the 
crossclaimant. 

(h)  Joining  Additional  Parties.  Rules  19  and  20  govern  the  addition  of  a 
person  as  a  party  to  a  counterclaim  or  crossclaim. 

(i)  Separate  Trials;  Separate  Judgments.  If  the  court  orders  separate  trials 
under  Rule  42(b),  it  may  enter  judgment  on  a  counterclaim  or  crossclaim  under 
Rule  54(b)  when  it  has  jurisdiction  to  do  so,  even  if  the  opposing  party's  claims 
have  been  dismissed  or  otherwise  resolved. 


Rule  14.     Third-Party  Practice 

(a)  When  a  Defending  Party  May  Bring  in  a  Third  Party. 

(1)  Timing  of  the  Summons  and  Complaint.  A  defending  party  may,  as 
third-party  plaintiff,  serve  a  summons  and  complaint  on  a  nonparty  who  is  or 
may  be  liable  to  it  for  all  or  part  of  the  claim  against  it.  But  the  third-party 
plaintiff  must,  by  motion,  obtain  the  court's  leave  if  it  files  the  third-party 
complaint  more  than  10  days  after  serving  its  original  answer. 

(2)  Third-Party  Defendant's  Claims  and  Defenses.  The  person  served  with 
the  summons  and  third-part}'  complaint  —  the  "third-part}'  defendant": 

(A)  must  assert  any  defense  against  the  third-party  plaintiffs  claim  under 
Rule  12; 

(B)  must  assert  any  counterclaim  against  the  third-party  plaintiff  under 
Rule  13(a),  and  may  assert  any  counterclaim  against  the  third-part}-  plaintiff 
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under  Rule  13(b)  or  any  erosselaim  against  another  third-party  defendant 
under  Rule  13(g); 

(C)  mav  assert  against  the  plaintiff  any  defense  that  the  third-party 
plaintiff  has  to  the  plaintiffs  claim;  and 

(D)  mav  also  assert  against  the  plaintiff  any  claim  arising  out  of  the 
transaction  or  occurrence  that  is  the  subject  matter  of  the  plaintiffs  claim 
against  the  third-party  plaintiff. 

(3)  Plaintiffs  Claims  Against  a  Third-Party  Defendant.  The  plaintiff  may 
assert  against  the  third-part}'  defendant  any  claim  arising  out  of  the  transaction  or 
occurrence  that  is  the  subject  matter  of  the  plaintiffs  claim  against  the  third- 
party  plaintiff.  The  third-party  defendant  must  then  assert  any  defense  under 
Rule  12  and  any  counterclaim  under  Rule  13(a),  and  may  assert  any 
counterclaim  under  Rule  13(b)  or  any  erosselaim  under  Rule  13(g). 

(4)  Motion  to  Strike,  Sever,  or  Try  Separately.  Any  party  mav  move  to  strike 
the  third-part}-  claim,  to  sever  it,  or  to  try  it  separately. 

(5)  Third-Party  Defendant's  Claim  Against  a  Nonparty.  A  third-part} 
defendant  ma}-  proceed  under  this  rule  against  a  nonparty  who  is  or  may  be 
liable  to  the  third-part}  defendant  for  all  or  part  of  anv  claim  against  it. 

(6)  Third-Party  Complaint  In  Rem.  If  it  is  within  the  admiralty  or 
maritime  jurisdiction,  a  third-partv  complaint  mav  be  in  rem.  In  that  event,  a 
reference  in  this  rule  to  the  "summons"  includes  the  warrant  of  arrest,  and  a 
reference  to  the  defendant  or  third-part}'  plaintiff  includes,  when  appropriate,  a 
person  who  asserts  a  right  under  Supplemental  Rule  C(6)(a)(i)  in  the  property 
arrested. 

(b)  When  a  Plaintiff  May  Bring  in  a  Third  Party.  When  a  claim  is  asserted 
against  a  plaintiff,  the  plaintiff  may  bring  in  a  third  part}  if  this  rule  would  allow 
a  defendant  to  do  so. 

(c)  Admiralty  or  Maritime  Claim. 

(J)  Scope  of  Impleader.  If  a  plaintiff  asserts  an  admiralty  or  maritime  claim 
under  Rule  9(h),  the  defendant  or  a  person  who  asserts  a  right  under 
Supplemental  Rule  C(6)(a)(i)  may,  as  a  third-part}-  plaintiff,  bring  in  a  third- 
part}  defendant  who  ma}'  be  wholly  or  partly  liable  —  either  to  the  plaintiff  or  to 
the  third-part}  plaintiff—  for  remedy  over,  contribution,  or  otherwise  on  account 
of  the  same  transaction,  occurrence,  or  series  of  transactions  or  occurrences. 

(2)  Defending  Against  a  Demand  for  Judgment  for  the  Plaintiff.  The  third- 
part}'  plaintiff  may  demand  judgment  in  the  plaintiffs  favor  against  the  third- 
part}'  defendant.  In  that  event,  the  third-part}'  defendant  must  defend  under 
Rule  12  against  the  plaintiffs  claim  as  well  as  the  third-part}  plaintiffs  claim;  and 
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the  action  proceeds  as  if  the  plaintiff  had  sued  both  the  third-party  defendant  and 
the  third-party  plaintiff. 


Rule  15.     Amended  and  Supplemental  Pleadings 

(a)  Amendments  Before  Trial. 

(J)  Amending  as  a  Matter  of  Course.  A  party  may  amend  its  pleading  once 
as  a  matter  of  course: 

(A)  before  being  served  with  a  responsive  pleading;  or 

(B)  within  20  days  after  serving  the  pleading  if  a  responsive  pleading  is 
not  allowed  and  the  action  is  not  yet  on  the  trial  calendar. 

(2)  Other  Amendments.  In  all  other  cases,  a  part)'  mav  amend  its  pleading 
only  with  the  opposing  party's  written  consent  or  the  court's  leave.  The  court 
should  freelv  give  leave  when  justice  so  requires. 

(3)  Time  to  Respond.  Unless  the  court  orders  otherwise,  am  required 
response  to  an  amended  pleading  must  be  made  within  the  time  remaining  to 
respond  to  the  original  pleading  or  within  10  days  after  service  of  the  amended 
pleading,  whichever  is  later. 

(b)  Amendments  During  and  After  Trial. 

(J)  Based  on  an  Objection  at  Trial.  If,  at  trial,  a  part}  objects  that  evidence 
is  not  within  the  issues  raised  in  the  pleadings,  the  court  mav  permit  the  pleadings 
to  be  amended.  The  court  should  freely  permit  an  amendment  when  doing  so 
will  aid  in  presenting  the  merits  and  the  objecting  party  fails  to  satisfy  the  court  that 
the  evidence  would  prejudice  that  party's  action  or  defense  on  the  merits.  The 
court  may  grant  a  continuance  to  enable  the  objecting  party  to  meet  the  evidence. 

(2)  For  Issues  Tried  by  Consent.  When  an  issue  not  raised  bv  the  pleadings  is 
tried  bv  the  parties'  express  or  implied  consent,  it  must  be  treated  in  all  respects  as  if 
raised  in  the  pleadings.  A  part}-  may  move  —  at  any  time,  even  after  judgment  —  to 
amend  the  pleadings  to  conform  them  to  the  evidence  and  to  raise  an  unpleaded 
issue.  But  failure  to  amend  does  not  affect  the  result  of  the  trial  of  that  issue. 

(c)  Relation  Back  of  Amendments. 

(J)  When  an  Amendment  Relates  Back.  An  amendment  to  a  pleading 
relates  back  to  the  date  of  the  original  pleading  when: 

(A)  the  law  that  provides  the  applicable  statute  of  limitations  allows 
relation  back; 

(B)  the  amendment  asserts  a  claim  or  defense  that  arose  out  of  the 
conduct,  transaction,  or  occurrence  set  out  —  or  attempted  to  be  set  out  —  in 
the  original  pleading;  or 
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(C)  the  amendment  changes  the  part)-  or  the  naming  of  the  party  against 
whom  a  claim  is  asserted,  if  Rule  15(c)(1)(B)  is  satisfied  and  if,  within  the 
period  provided  bv  Rule  4(m)  for  serving  the  summons  and  complaint,  the 
party  to  be  brought  in  by  amendment: 

(i)  received  such  notice  of  the  action  that  it  will  not  be  prejudiced  in 
defending  on  the  merits;  and 

(ii)  knew  or  should  have  known  that  the  action  would  have  been 
brought  against  it,  but  for  a  mistake  concerning  the  proper  party's  identity. 

(2)  Notice  to  the  United  States.  When  the  United  States  or  a  United  States 
officer  or  agency  is  added  as  a  defendant  by  amendment,  the  notice 
requirements  of  Rule  15(c)(l)(C)(i)  and  (ii)  are  satisfied  if,  during  the  stated 
period,  process  was  delivered  or  mailed  to  the  United  States  attornev  or  the 
United  States  attorney's  designee,  to  the  Attorney  General  of  the  United  States, 
or  to  the  officer  or  agency. 

(d)  Supplemental  Pleadings.  On  motion  and  reasonable  notice,  the  court 
may,  on  just  terms,  permit  a  party  to  serve  a  supplemental  pleading  setting  out  any 
transaction,  occurrence,  or  event  that  happened  after  the  date  of  the  pleading  to 
be  supplemented.  The  court  may  permit  supplementation  even  though  the  origi- 
nal pleading  is  defective  in  stating  a  claim  or  defense.  The  court  mav  order  that 
the  opposing  party  plead  to  the  supplemental  pleading  within  a  specified  time. 


Rule  16.     Pretrial  Conferences;  Scheduling;  Management 

(a)  Purposes  of  a  Pretrial  Conference.  In  any  action,  the  court  may  order 
the  attorneys  and  any  unrepresented  parties  to  appear  for  one  or  more  pretrial 
conferences  for  such  purposes  as: 

(1)  expediting  disposition  of  the  action; 

(2)  establishing  early  and  continuing  control  so  that  the  case  will  not  be 
protracted  because  of  lack  of  management; 

(3)  discouraging  wasteful  pretrial  activities; 

(4)  improving  the  qualitv  of  the  trial  through  more  thorough  prepara- 
tion; and 

(5)  facilitating  settlement. 

(b)  Scheduling. 

(1)  Scheduling  Order.  Except  in  categories  of  actions  exempted  by  local 
rule,  the  district  judge  —  or  a  magistrate  judge  when  authorized  by  local 
rule  —  must  issue  a  scheduling  order: 

(A)  after  receiving  the  parties'  report  under  Rule  26(f);  or 

(B)  after  consulting  with  the  parties'  attorneys  and  anv  unrepresented 
parties  at  a  scheduling  conference  or  by  telephone,  mail,  or  other  means. 
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(2)  Time  to  Issue.  The  judge  must  issue  the  scheduling  order  as  soon  as 
practicable,  but  in  any  event  within  the  earlier  of  120  days  after  any  defendant 
has  been  served  with  the  complaint  or  90  days  after  any  defendant  has  appeared. 

(3)  Contents  of  the  Order. 

(A)  Required  Contents.  The  scheduling  order  must  limit  the  time  to  join 
other  parties,  amend  the  pleadings,  complete  discover}',  and  file  motions. 

(B)  Permitted  Contents.  The  scheduling  order  may: 

(i)  modify  the  timing  of  disclosures  under  Rules  26(a)  and  26(e)(1); 

(ii)  modifv  the  extent  of  discovery'; 

(iii)  provide  for  disclosure  or  discovery  of  electronically  stored 
information; 

(iv)  include  anv  agreements  the  parties  reach  for  asserting  claims  of  prhilege 
or  of  protection  as  trial-preparation  material  after  information  is  produced; 

(v)  set  dates  for  pretrial  conferences  and  for  trial;  and 

(vi)  include  other  appropriate  matters. 

(4)  Modifying  a  Schedule.  A  schedule  may  be  modified  only  for  good  cause 
and  with  the  judge's  consent. 

(c)  Attendance  and  Matters  for  Consideration  at  a  Pretrial  Conference. 

(J)  Attendance.  A  represented  parti  must  authorize  at  least  one  of  its 
attorneys  to  make  stipulations  and  admissions  about  all  matters  that  can 
reasonably  be  anticipated  for  discussion  at  a  pretrial  conference.  If  appropriate, 
the  court  mav  require  that  a  party  or  its  representative  be  present  or  reasonablv 
available  by  other  means  to  consider  possible  settlement. 

(2)  Matters  for  Consideration.  At  any  pretrial  conference,  the  court  may 
consider  and  take  appropriate  action  on  the  following  matters: 

(A)  formulating  and  simplifying  the  issues,  and  eliminating  frivolous 
claims  or  defenses; 

(B)  amending  the  pleadings  if  necessary  or  desirable; 

(C)  obtaining  admissions  and  stipulations  about  facts  and  documents  to 
avoid  unnecessary  proof,  and  ruling  in  advance  on  the  admissibilitv  of 
evidence; 

(D)  avoiding  unnecessary  proof  and  cumulative  evidence,  and  limiting 
the  use  of  testimony  under  Federal  Rule  of  Evidence  702; 

(E)  determining  the  appropriateness  and  timing  of  summary  adjudication 
under  Rule  56; 

(F)  controlling  and  scheduling  discovery',  including  orders  affecting 
disclosures  and  discover)'  under  Rule  26  and  Rules  29  through  37; 

(G)  identifying  witnesses  and  documents,  scheduling  the  filing  and 
exchange  of  any  pretrial  briefs,  and  setting  dates  for  further  conferences  and 
for  trial; 
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(H)  referring  matters  to  a  magistrate  judge  or  a  master; 

(I)  settling  the  case  and  using  special  procedures  to  assist  in  resolving  the 
dispute  when  authorized  by  statute  or  local  rule; 

(J)  determining  the  form  and  content  of  the  pretrial  order; 

(K)  disposing  of  pending  motions; 

(L)  adopting  special  procedures  for  managing  potentially  difficult  or 
protracted  actions  that  may  involve  complex  issues,  multiple  parties,  difficult 
legal  questions,  or  unusual  proof  problems; 

(M)  ordering  a  separate  trial  under  Rule  42(b)  of  a  claim,  counterclaim, 
crossclaim,  third-party  claim,  or  particular  issue; 

(N)  ordering  the  presentation  of  evidence  early  in  the  trial  on  a  manageable 
issue  that  might,  on  the  evidence,  be  the  basis  for  a  judgment  as  a  matter  of  law 
under  Rule  50(a)  or  a  judgment  on  partial  findings  under  Rule  52(c); 

(O)  establishing  a  reasonable  limit  on  the  time  allowed  to  present 
evidence;  and 

(P)  facilitating  in  other  ways  the  just,  speedy,  and  inexpensive  disposition 
of  the  action. 

(d)  Pretrial  Orders.  After  any  conference  under  this  rule,  the  court  should 
issue  an  order  reciting  the  action  taken.  This  order  controls  the  course  of  the 
action  unless  the  court  modifies  it. 

(e)  Final  Pretrial  Conference  and  Orders.  The  court  may  hold  a  final 
pretrial  conference  to  formulate  a  trial  plan,  including  a  plan  to  facilitate  the 
admission  of  evidence.  The  conference  must  be  held  as  close  to  the  start  of  trial  as 
is  reasonable,  and  must  be  attended  by  at  least  one  attorney  who  will  conduct  the 
trial  for  each  part}'  and  by  anv  unrepresented  part}'.  The  court  may  modify  the 
order  issued  after  a  final  pretrial  conference  onlv  to  prevent  manifest  injustice. 

(f)  Sanctions. 

(1)  In  General.  On  motion  or  on  its  own,  the  court  may  issue  any  just 
orders,  including  those  authorized  by  Rule  37(b)(2)(A)(ii)-(vii),  if  a  party  or  its 
attorney: 

(A)  fails  to  appear  at  a  scheduling  or  other  pretrial  conference; 

(B)  is  substantially  unprepared  to  participate  —  or  does  not  participate  in 
good  faith  —  in  the  conference;  or 

(C)  fails  to  obev  a  scheduling  or  other  pretrial  order. 

(2)  Imposing  Fees  and  Costs.  Instead  of  or  in  addition  to  any  other 
sanction,  the  court  must  order  the  part)',  its  attorney,  or  both  to  pay  the 
reasonable  expenses  —  including  attornev's  fees  —  incurred  because  of  any 
noncompliance  with  this  rule,  unless  the  noncompliance  was  substantially 
justified  or  other  circumstances  make  an  award  of  expenses  unjust. 
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IV.     Parties 

Rule  17.     Plaintiff  and  Defendant;  Capacity;  Public  Officers 

(a)  Real  Part}  in  Interest. 

(J)  Designation  in  General.  An  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest.  The  following  may  sue  in  their  own  names  without 
joining  the  person  for  whose  benefit  the  action  is  brought: 

(A)  an  executor; 

(B)  an  administrator; 

(C)  a  guardian; 

(D)  a  bailee; 

(E)  a  trustee  of  an  express  trust; 

(F)  a  part\-  with  whom  or  in  whose  name  a  contract  has  been  made  for 
another's  benefit;  and 

(G)  a  parh'  authorized  by  statute. 

(2)  Action  in  the  Name  of  the  United  States  for  Another's  Use  or  Benefit. 

When  a  federal  statute  so  provides,  an  action  for  another's  use  or  benefit  must  be 
brought  in  the  name  of  the  United  States. 

(3)  Joinder  of  the  Real  Party  in  Interest.  The  court  may  not  dismiss  an  action 
for  failure  to  prosecute  in  the  name  of  the  real  part}'  in  interest  until,  after  an 
objection,  a  reasonable  time  has  been  allowed  for  the  real  partv  in  interest  to  ratify, 
join,  or  be  substituted  into  the  action.  After  ratification,  joinder,  or  substitution,  the 
action  proceeds  as  if  it  had  been  originally  commenced  by  the  real  party  in  interest. 

(b)  Capacity  to  Sue  or  Be  Sued.  Capacity  to  sue  or  be  sued  is  determined 
as  follows: 

( 1 )  for  an  individual  who  is  not  acting  in  a  representative  capacity,  bv  the 
law  of  the  individual's  domicile; 

(2)  for  a  corporation,  by  the  law  under  which  it  was  organized;  and 

(3)  for  all  other  parties,  by  the  law  of  the  state  where  the  court  is  located, 
except  that: 

(A)  a  partnership  or  other  unincorporated  association  with  no  such  capacity 
under  that  state's  law  may  sue  or  be  sued  in  its  common  name  to  enforce  a 
substantive  right  existing  under  the  United  States  Constitution  or  laws;  and 

(B)  28  U.S.C.  $$754  and  959(a)  govern  the  capacity  of  a  receiver 
appointed  by  a  United  States  court  to  sue  or  be  sued  in  a  United  States  court. 

(c)  Minor  or  Incompetent  Person. 

(J)  With  a  Representative.  The  following  representatives  mav  sue  or  defend 
on  behalf  of  a  minor  or  an  incompetent  person: 
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(A)  a  general  guardian; 

(B)  a  committee; 

(C)  a  conservator;  or 

(D)  a  like  fiduciary. 

(2)  Without  a  Representative.  A  minor  or  an  incompetent  person  who  does 
not  have  a  duly  appointed  representative  may  sue  by  a  next  friend  or  bv  a 
guardian  ad  litem.  The  court  must  appoint  a  guardian  ad  litem  —  or  issue 
another  appropriate  order  —  to  protect  a  minor  or  incompetent  person  who  is 
unrepresented  in  an  action. 

(d)  Public  Officer's  Title  and  Name.  A  public  officer  who  sues  or  is  sued  in 
an  official  capacity  may  be  designated  by  official  title  rather  than  by  name,  but 
the  court  may  order  that  the  officer's  name  be  added. 


Rule  18.     Joinder  of  Claims 

(a)  In  General.  A  party  asserting  a  claim,  counterclaim,  crossclaim,  or  third- 
party  claim  may  join,  as  independent  or  alternative  claims,  as  many  claims  as  it 
has  against  an  opposing  party. 

(b)  Joinder  of  Contingent  Claims.  A  party  may  join  two  claims  even 
though  one  of  them  is  contingent  on  the  disposition  of  the  other;  but  the  court 
may  grant  relief  only  in  accordance  with  the  parties'  relative  substantive  rights.  In 
particular,  a  plaintiff  may  state  a  claim  for  money  and  a  claim  to  set  aside  a 
conveyance  that  is  fraudulent  as  to  that  plaintiff,  without  first  obtaining  a 
judgment  for  the  money. 


Rule  19.     Required  Joinder  of  Parties 

(a)  Persons  Required  to  Be  Joined  if  Feasible. 

(1)  Required  Party.  A  person  who  is  subject  to  service  of  process  and  whose 
joinder  will  not  deprive  the  court  of  subject-matter  jurisdiction  must  be  joined  as 
a  party  if: 

(A)  in  that  person's  absence,  the  court  cannot  accord  complete  relief 
among  existing  parties;  or 

(B)  that  person  claims  an  interest  relating  to  the  subject  of  the  action  and 
is  so  situated  that  disposing  of  the  action  in  the  person's  absence  may: 

(i)  as  a  practical  matter  impair  or  impede  the  person's  ability  to  protect 
the  interest;  or 
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(ii)  leave  an  existing  party  subject  to  a  substantial  risk  of  incurring 
double,  multiple,  or  otherwise  inconsistent  obligations  because  of  the 
interest. 

(2)  joinder  by  Court  Order.  If  a  person  has  not  been  joined  as  required,  the 
court  must  order  that  the  person  be  made  a  party.  A  person  who  refuses  to  join  as 
a  plaintiff  may  be  made  either  a  defendant  or,  in  a  proper  case,  an  involuntary 
plaintiff. 

(3)  Venue.  If  a  joined  party  objects  to  venue  and  the  joinder  would  make 
venue  improper,  the  court  must  dismiss  that  partv. 

(b)  WTien  Joinder  Is  Not  Feasible.  If  a  person  who  is  required  to  be  joined 
if  feasible  cannot  be  joined,  the  court  must  determine  whether,  in  equity  and 
good  conscience,  the  action  should  proceed  among  the  existing  parties  or  should 
be  dismissed.  The  factors  for  the  court  to  consider  include: 

(1)  the  extent  to  which  a  judgment  rendered  in  the  person's  absence  might 
prejudice  that  person  or  the  existing  parties; 

1 2 1  the  extent  to  which  any  prejudice  could  be  lessened  or  avoided  bv: 
A   protective  provisions  in  the  judgment; 
(B)  shaping  the  relief;  or 
C    other  measures; 
;     whether  a    judgment   rendered   in   the   person's   absence   would   be 
adequate;  and 

4   whether  the  plaintiff  would  have  an  adequate  remedv  if  the  action  were 
dismissed  for  nonjoinder. 

(c)  Pleading  the  Reasons  for  Nonjoinder.  When  asserting  a  claim  for  relief, 
a  party  must  state: 

( 1 )  the  name,  if  known,  of  any  person  who  is  required  to  be  joined  if  feasible 
but  is  not  joined;  and 

(2)  the  reasons  for  not  joining  that  person. 

(d)  Exception  for  Class  Actions.  This  rule  is  subject  to  Rule  23. 


Rule  20.     Permissiye  Joinder  of  Parties 

(a)  Persons  WTio  May  Join  or  Be  Joined. 

(1)  Plaintiffs.  Persons  may  join  in  one  action  as  plaintiffs  if: 

A  they  assert  any  right  to  relief  jointly,  severally,  or  in  the  alternative 
with  respect  to  or  arising  out  of  the  same  transaction,  occurrence,  or  series  of 
transactions  or  occurrences;  and 
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(B)  any  question  of  law  or  fact  common  to  all  plaintiffs  will  arise  in  the 
action. 

(2)  Defendants.  Persons  —  as  well  as  a  vessel,  cargo,  or  other  property 
subject  to  admiralty  process  in  rem  —  may  be  joined  in  one  action  as  defendants 
if: 

(A)  any  right  to  relief  is  asserted  against  them  jointly,  severally,  or  in  the 
alternative  with  respect  to  or  arising  out  of  the  same  transaction,  occurrence, 
or  series  of  transactions  or  occurrences;  and 

(B)  any  question  of  law  or  fact  common  to  all  defendants  will  arise  in  the 
action. 

(3)  Extent  of  Relief.  Neither  a  plaintiff  nor  a  defendant  need  be  interested 
in  obtaining  or  defending  against  all  the  relief  demanded.  The  court  may  grant 
judgment  to  one  or  more  plaintiffs  according  to  their  rights,  and  against  one  or 
more  defendants  according  to  their  liabilities. 

(b)  Protective  Measures.  The  court  may  issue  orders  —  including  an  order 
for  separate  trials  —  to  protect  a  part)'  against  embarrassment,  delay,  expense,  or 
other  prejudice  that  arises  from  including  a  person  against  whom  the  party  asserts 
no  claim  and  who  asserts  no  claim  against  the  party. 


Rule  21.     Misjoinder  and  Nonjoinder  of  Parties 

Misjoinder  of  parties  is  not  a  ground  for  dismissing  an  action.  On  motion  or 
on  its  own,  the  court  may  at  any  time,  on  just  terms,  add  or  drop  a  part}'.  The 
court  may  also  sever  any  claim  against  a  part}-. 


Rule  22.     Interpleader 

(a)  Grounds. 

(J)  By  a  Plaintiff.  Persons  with  claims  that  may  expose  a  plaintiff  to  double 
or  multiple  liability  may  be  joined  as  defendants  and  required  to  interplead. 
Joinder  for  interpleader  is  proper  even  though: 

(A)  the  claims  of  the  several  claimants,  or  the  titles  on  which  their  claims 
depend,  lack  a  common  origin  or  are  adverse  and  independent  rather  than 
identical;  or 

(B)  the  plaintiff  denies  liability  in  whole  or  in  part  to  any  or  all  of  the 
claimants. 

(2)  By  a  Defendant.  A  defendant  exposed  to  similar  liability  may  seek 
interpleader  through  a  crossclaim  or  counterclaim. 
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(b)  Relation  to  Other  Rules  and  Statutes.  This  rule  supplements  —  and 
does  not  limit  —  the  joinder  of  parties  allowed  by  Rule  20.  The  remedy  this  rule 
provides  is  in  addition  to  —  and  does  not  supersede  or  limit  —  the  remedv 
provided  by  28  U.S.C.  $§1335,  1397,  and  2361.  An  action  under  those  statutes 
must  be  conducted  under  these  rules. 


Rule  23.     Class  Actions 

(a)  Prerequisites.  One  or  more  members  of  a  class  may  sue  or  be  sued  as 
representative  parties  on  behalf  of  all  members  only  if: 

(1)  the  class  is  so  numerous  that  joinder  of  all  members  is  impracticable; 

(2)  there  are  questions  of  law  or  fact  common  to  the  class; 

(3)  the  claims  or  defenses  of  the  representative  parties  are  tvpical  of  the 
claims  or  defenses  of  the  class;  and 

(4)  the  representative  parties  will  fairly  and  adequately  protect  the  interests 
of  the  class. 

(b)  Types  of  Class  Actions.  A  class  action  may  be  maintained  if  Rule  23(a) 
is  satisfied  and  if: 

( 1 )  prosecuting  separate  actions  by  or  against  individual  class  members 
would  create  a  risk  of: 

(A)  inconsistent  or  varying  adjudications  with  respect  to  individual  class 
members  that  would  establish  incompatible  standards  of  conduct  for  the  parts' 
opposing  the  class;  or 

(B)  adjudications  with  respect  to  individual  class  members  that,  as  a 
practical  matter,  would  be  dispositive  of  the  interests  of  the  other  members  not 
parties  to  the  individual  adjudications  or  would  substantiallv  impair  or  impede 
their  ability  to  protect  their  interests; 

(2)  the  party  opposing  the  class  has  acted  or  refused  to  act  on  grounds  that 
apply  generallv  to  the  class,  so  that  final  injunctive  relief  or  corresponding 
declarator)-  relief  is  appropriate  respecting  the  class  as  a  whole;  or 

(3)  the  court  finds  that  the  questions  of  law  or  fact  common  to  class  members 
predominate  over  any  questions  affecting  only  individual  members,  and  that  a 
class  action  is  superior  to  other  available  methods  for  fairlv  and  efficientlv 
adjudicating  the  controversy.  The  matters  pertinent  to  these  findings  include 

(A)  the  class  members'  interests  in  individuals  controlling  the 
prosecution  or  defense  of  separate  actions; 

(B)  the  extent  and  nature  of  any  litigation  concerning  the  eontroversv 
alreadv  begun  bv  or  against  class  members; 

(C)  the  desirability  or  undesirability  of  concentrating  the  litigation  of  the 
claims  in  the  particular  forum;  and 

(D)  the  likelv  difficulties  in  managing  a  class  action. 
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(c)  Certification  Order;  Notice  to  Class  Members;  Judgment;  Issues 
Classes;  Subclasses. 

(1)  Certification  Order. 

(A)  Time  to  Issue.  At  an  early  practicable  time  after  a  person  sues  or  is 
sued  as  a  class  representative,  the  court  must  determine  by  order  whether  to 
certify  the  action  as  a  class  action. 

(B)  Defining  the  Class;  Appointing  Class  Counsel.  An  order  that  certifies 
a  class  action  must  define  the  class  and  the  class  claims,  issues,  or  defenses, 
and  must  appoint  class  counsel  under  Rule  23(g). 

(C)  Altering  or  Amending  the  Order.  An  order  that  grants  or  denies  class 
certification  may  be  altered  or  amended  before  final  judgment. 

(2)  Notice. 

(A)  For  (b)(1)  or  (b)(2)  Classes.  For  any  class  certified  under  Rule  23(b)(1) 
or  (b)(2),  the  court  may  direct  appropriate  notice  to  the  class. 

(B)  For  (b)(3)  Classes.  For  any  class  certified  under  Rule  23(b)(3),  the 
court  must  direct  to  class  members  the  best  notice  that  is  practicable  under  the 
circumstances,  including  individual  notice  to  all  members  who  can  be 
identified  through  reasonable  effort.  The  notice  must  clearly  and  concisely 
state  in  plain,  easily  understood  language: 

(i)  the  nature  of  the  action; 

(ii)  the  definition  of  the  class  certified; 

(iii)  the  class  claims,  issues,  or  defenses; 

(iv)  that  a  class  member  may  enter  an  appearance  through  an  attorney 
if  the  member  so  desires; 

(v)  that  the  court  will  exclude  from  the  class  any  member  who  requests 
exclusion 

(vi)  the  time  and  manner  for  requesting  exclusion;  and 

(vii)  the  binding  effect  of  a  class  judgment  on  members  under  Rule 
23(c)(3). 

(3)  Judgment.  Whether  or  not  favorable  to  the  class,  the  judgment  in  a  class 
action  must: 

(A)  for  any  class  certified  under  Rule  23(b)(1)  or  (b)(2),  include  and 
describe  those  whom  the  court  finds  to  be  class  members;  and 

(B)  for  any  class  certified  under  Rule  23(b)(3),  include  and  specif)  or 
describe  those  to  whom  the  Rule  23(c)(2)  notice  was  directed,  who  have  not 
requested  exclusion,  and  whom  the  court  finds  to  be  class  members. 

(4)  Particular  Issues.  When  appropriate,  an  action  may  be  brought  or 
maintained  as  a  class  action  with  respect  to  particular  issues. 

(5)  Subclasses.  When  appropriate,  a  class  may  be  divided  into  subclasses 
that  are  each  treated  as  a  class  under  this  rule. 
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(d)  Conducting  the  Action. 

(J)  In  General.  In  conducting  an  action  under  this  rule,  the  court  may  issue 
orders  that: 

(A)  determine  the  course  of  proceedings  or  prescribe  measures  to  prevent 
undue  repetition  or  complication  in  presenting  evidence  or  argument; 

(B)  require  —  to  protect  class  members  and  fairly  conduct  the  action  — 
giving  appropriate  notice  to  some  or  all  class  members  of: 

(i)  any  step  in  the  action; 

(ii)  the  proposed  extent  of  the  judgment;  or 

(iii)  the  members'  opportunity  to  signify'  whether  they  consider  the 
representation  fair  and  adequate,  to  intervene  and  present  claims  or 
defenses,  or  to  otherwise  come  into  the  action; 

(C)  impose  conditions  on  the  representative  parties  or  on  intervenors; 

(D)  require  that  the  pleadings  be  amended  to  eliminate  allegations  about 
representation  of  absent  persons  and  that  the  action  proceed  accordingly;  or 

(E)  deal  with  similar  procedural  matters. 

(2)  Combining  and  Amending  Orders.  An  order  under  Rule  23(d)(1)  may 
be  altered  or  amended  from  time  to  time  and  may  be  combined  with  an  order 
under  Rule  16. 

(e)  Settlement,  Voluntary  Dismissal,  or  Compromise.  The  claims,  issues, 
or  defenses  of  a  certified  class  may  be  settled,  voluntarily  dismissed,  or 
compromised  only  with  the  court's  approval.  The  following  procedures  applv  to  a 
proposed  settlement,  voluntary  dismissal,  or  compromise: 

(1)  The  court  must  direct  notice  in  a  reasonable  manner  to  all  class 
members  who  would  be  bound  by  the  proposal. 

(2)  If  the  proposal  would  bind  class  members,  the  court  may  approve  it  onlv 
after  a  hearing  and  on  finding  that  it  is  fair,  reasonable,  and  adequate. 

(3)  The  parties  seeking  approval  must  file  a  statement  identifying  any 
agreement  made  in  connection  with  the  proposal. 

(4)  If  the  class  action  was  previously  certified  under  Rule  23(b)(3),  the  court 
may  refuse  to  approve  a  settlement  unless  it  affords  a  new  opportunity  to  request 
exclusion  to  individual  class  members  who  had  an  earlier  opportunity  to  request 
exclusion  but  did  not  do  so. 

(5)  Any  class  member  may  object  to  the  proposal  if  it  requires  court 
approval  under  this  subdivision  (e);  the  objection  may  be  withdrawn  only  with 
the  court's  approval. 

(f)  Appeals.  A  court  of  appeals  may  permit  an  appeal  from  an  order  granting 
or  denying  class-action  certification  under  this  rule  if  a  petition  for  permission  to 
appeal  is  filed  with  the  circuit  clerk  within  10  days  after  the  order  is  entered.  An 
appeal  does  not  stav  proceedings  in  the  district  court  unless  the  district  judge  or 
the  court  of  appeals  so  orders. 
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(g)  Class  Counsel. 

(1)  Appointing  Class  Counsel.  Unless  a  statute  provides  otherwise,  a  court  that 
certifies  a  class  must  appoint  class  counsel.  In  appointing  class  counsel,  the  court: 

(A)  must  consider: 

(i)  the  work  counsel  has  done  in  identifying  or  investigating  potential 
claims  in  the  action; 

(ii)  counsel's  experience  in  handling  class  actions,  other  complex 
litigation,  and  the  tvpes  of  claims  asserted  in  the  action; 

(iii)  counsel's  knowledge  of  the  applicable  law;  and 

(iv)  the  resources  that  counsel  will  commit  to  representing  the  class 

(B)  mav  consider  any  other  matter  pertinent  to  counsel's  ability  to  fairlv 
and  adequately  represent  the  interests  of  the  class; 

(C)  mav  order  potential  class  counsel  to  provide  information  on  any 
subject  pertinent  to  the  appointment  and  to  propose  terms  for  attorney's  fees 
and  nontaxable  costs; 

(D)  mav  include  in  the  appointing  order  provisions  about  the  award  of 
attorney's  fees  or  nontaxable  costs  under  Rule  23(h);  and 

(E)  mav  make  further  orders  in  connection  with  the  appointment. 

(2)  Standard  for  Appointing  Class  Counsel.  When  one  applicant  seeks 
appointment  as  class  counsel,  the  court  may  appoint  that  applicant  only  if  the 
applicant  is  adequate  under  Rule  23(g)(1)  and  (4).  If  more  than  one  adequate 
applicant  seeks  appointment,  the  court  must  appoint  the  applicant  best  able  to 
represent  the  interests  of  the  class. 

(3)  Interim  Counsel.  The  court  may  designate  interim  counsel  to  act  on 
behalf  of  a  putative  class  before  determining  whether  to  certify  the  action  as  a 
class  action. 

(4)  Duty  of  Class  Counsel.  Class  counsel  must  fairly  and  adequately 
represent  the  interests  of  the  class. 

(h)  Attorney's  Fees  and  Nontaxable  Costs.  In  a  certified  class  action,  the 
court  may  award  reasonable  attorney's  fees  and  nontaxable  costs  that  are 
authorized  by  law  or  by  the  parties'  agreement.  The  following  procedures  apply: 

(1)  A  claim  for  an  award  must  be  made  bv  motion  under  Rule  54  d  1  . 
subject  to  the  provisions  of  this  subdivision  (h),  at  a  time  the  court  sets.  Notice  of 
the  motion  must  be  served  on  all  parties  and,  for  motions  bv  class  counsel, 
directed  to  class  members  in  a  reasonable  manner. 

(2)  A  class  member,  or  a  partv  from  whom  payment  is  sought,  may  object  to 
the  motion. 

(3)  The  court  may  hold  a  hearing  and  must  find  the  facts  and  state  its  legal 
conclusions  under  Rule  52(a). 
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(4)  The  court  may  refer  issues  related  to  the  amount  of  the  award  to  a 
special  master  or  a  magistrate  judge,  as  provided  in  Rule  54(d)(2)(D). 


Rule  23.1.     Derivative  Actions 

(a)  Prerequisites.  This  rule  applies  when  one  or  more  shareholders  or 
members  of  a  corporation  or  an  unincorporated  association  bring  a  derivative 
action  to  enforce  a  right  that  the  corporation  or  association  may  properly  assert 
but  has  failed  to  enforce.  The  derivative  action  may  not  be  maintained  if  it 
appears  that  the  plaintiff  does  not  fairly  and  adequately  represent  the  interests  of 
shareholders  or  members  who  are  similarly  situated  in  enforcing  the  right  of  the 
corporation  or  association. 

(b)  Pleading  Requirements.  The  complaint  must  be  verified  and  must: 

( 1 )  allege  that  the  plaintiff  was  a  shareholder  or  member  at  the  time  of  the 
transaction  complained  of,  or  that  the  plaintiffs  share  or  membership  later 
devolved  on  it  bv  operation  of  law; 

(2)  allege  that  the  action  is  not  a  collusive  one  to  confer  jurisdiction  that  the 
court  would  otherwise  lack;  and 

(3)  state  with  particularity: 

(A)  any  effort  by  the  plaintiff  to  obtain  the  desired  action  from  the 
directors  or  comparable  authority  and,  if  necessary,  from  the  shareholders  or 
members;  and 

(B)  the  reasons  for  not  obtaining  the  action  or  not  making  the  effort. 

(c)  Settlement,  Dismissal,  and  Compromise.  A  derivative  action  may  be 
settled,  voluntarily  dismissed,  or  compromised  only  with  the  court's  approval. 
Notice  of  a  proposed  settlement,  voluntary  dismissal,  or  compromise  must  be 
given  to  shareholders  or  members  in  the  manner  that  the  court  orders. 


Rule  23.2.     Actions  Relating  to  Unincorporated  Associations 

This  rule  applies  to  an  action  brought  by  or  against  the  members  of  an 
unincorporated  association  as  a  class  by  naming  certain  members  as 
representative  parties.  The  action  may  be  maintained  only  if  it  appears  that 
those  parties  will  fairlv  and  adequately  protect  the  interests  of  the  association 
and  its  members.  In  conducting  the  action,  the  court  mav  issue  any 
appropriate  orders  corresponding  with  those  in  Rule  23(d),  and  the  procedure 
for  settlement,  voluntary  dismissal,  or  compromise  must  correspond  with  the 
procedure  in  Rule  23(e). 
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Rule  24.     Intervention 

(a)  Intervention  of  Right.  On  timely  motion,  the  court  must  permit  anyone 
to  intervene  who: 

(1)  is  given  an  unconditional  right  to  intervene  by  a  federal  statute;  or 

(2)  claims  an  interest  relating  to  the  property  or  transaction  that  is  the 
subject  of  the  action,  and  is  so  situated  that  disposing  of  the  action  may  as  a 
practical  matter  impair  or  impede  the  movant's  ability  to  protect  its  interest, 
unless  existing  parties  adequately  represent  that  interest. 

(b)  Permissive  Intervention. 

(1)  In  General.  On  timely  motion,  the  court  may  permit  anvone  to 
intervene  who: 

(A)  is  given  a  conditional  right  to  intervene  by  a  federal  statute;  or 

(B)  has  a  claim  or  defense  that  shares  with  the  main  action  a  common 
question  of  law  or  fact. 

(2)  By  a  Government  Officer  or  Agency.  On  timely  motion,  the  court  may 
permit  a  federal  or  state  governmental  officer  or  agency  to  intervene  if  a  party's 
claim  or  defense  is  based  on: 

(A)  a  statute  or  executive  order  administered  bv  the  officer  or  agencv; 
or 

(B)  any  regulation,  order,  requirement,  or  agreement  issued  or  made 
under  the  statute  or  executive  order. 

(3)  Delay  or  Prejudice.  In  exercising  its  discretion,  the  court  must  consider 
whether  the  intervention  will  unduly  delay  or  prejudice  the  adjudication  of  the 
original  parties'  rights. 

(c)  Notice  and  Pleading  Required.  A  motion  to  intervene  must  be  served 
on  the  parties  as  provided  in  Rule  5.  The  motion  must  state  the  grounds  for 
intervention  and  be  accompanied  bv  a  pleading  that  sets  out  the  claim  or  defense 
for  which  intervention  is  sought. 

Rule  25.     Substitution  of  Parties 

(a)  Death. 

(1)  Substitution  if  the  Claim  Is  Not  Extinguished.  If  a  party  dies  and  the 
claim  is  not  extinguished,  the  court  may  order  substitution  of  the  proper  party.  A 
motion  for  substitution  may  be  made  bv  am  parts'  or  bv  the  decedent's  successor 
or  representative.  If  the  motion  is  not  made  within  90  days  after  service  of  a 
statement  noting  the  death,  the  action  by  or  against  the  decedent  must  be 
dismissed. 


446 


Pending  Stylistic  Revisions  to  Federal  Rules  of  Civil  Procedure  Rule  26 

(2)  Continuation  Among  the  Remaining  Parties.  After  a  party's  death,  if 
the  right  sought  to  be  enforced  survives  only  to  or  against  the  remaining  parties, 
the  action  does  not  abate,  but  proceeds  in  favor  of  or  against  the  remaining 
parties.  The  death  should  be  noted  on  the  record. 

(3)  Service.  A  motion  to  substitute,  together  with  a  notice  of  hearing,  must 
be  served  on  the  parties  as  provided  in  Rule  5  and  on  nonparties  as  provided  in 
Rule  4.  A  statement  noting  death  must  be  served  in  the  same  manner.  Service 
may  be  made  in  any  judicial  district. 

(b)  Incompetency.  If  a  partv  becomes  incompetent,  the  court  may,  on 
motion,  permit  the  action  to  be  continued  by  or  against  the  partv's  representative. 
The  motion  must  be  served  as  provided  in  Rule  25(a)(3). 

(c)  Transfer  of  Interest.  If  an  interest  is  transferred,  the  action  mav  be 
continued  by  or  against  the  original  part}  unless  the  court,  on  motion,  orders  the 
transferee  to  be  substituted  in  the  action  or  joined  with  the  original  partv.  The 
motion  must  be  served  as  provided  in  Rule  25(a)(3). 

(d)  Public  Officers;  Death  or  Separation  from  Office.  An  action  does  not 
abate  when  a  public  officer  who  is  a  party  in  an  official  capacity  dies,  resigns,  or 
otherwise  ceases  to  hold  office  while  the  action  is  pending.  The  officer's 
successor  is  automatically  substituted  as  a  part}-.  Later  proceedings  should  be  in 
the  substituted  party's  name,  but  any  misnomer  not  affecting  the  parties' 
substantial  rights  must  be  disregarded.  The  court  may  order  substitution  at  any- 
time, but  the  absence  of  such  an  order  does  not  affect  the  substitution. 


V.     Disclosures  and  Discover) 

Rule  26.     Dub  to  Disclose;  General  Provisions 
Governing  Discovery 

(a)  Required  Disclosures. 

(1)  Initial  Disclosure. 

(A)  In  General.  Except  as  exempted  by  Rule  26(a)|  l)(B)  or  as  otherwise 
stipulated  or  ordered  by  the  court,  a  party  must,  without  awaiting  a  discovery 
request,  provide  to  the  other  parties: 

(i)  the  name  and,  if  known,  the  address  and  telephone  number  of  each 
individual  likely  to  have  discoverable  information  —  along  with  the  subjects 
of  that  information  —  that  the  disclosing  party  may  use  to  support  its  claims 
or  defenses,  unless  the  use  would  be  solely  for  impeachment; 
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(ii)  a  copy  —  or  a  description  by  category  and  location  —  of  all 
documents,  electronically  stored  information,  and  tangible  things  that  the 
disclosing  party  has  in  its  possession,  custody,  or  control  and  may  use  to  support 
its  claims  or  defenses,  unless  the  use  would  be  solely  for  impeachment; 

(iii)  a  computation  of  each  category  of  damages  claimed  by  the 
disclosing  party  —  who  must  also  make  available  for  inspection  and  copying 
as  under  Rule  34  the  documents  or  other  evidentiary  material,  unless 
privileged  or  protected  from  disclosure,  on  which  each  computation  is 
based,  including  materials  bearing  on  the  nature  and  extent  of  injuries 
suffered;  and 

(iv)  for  inspection  and  copying  as  under  Rule  34,  any  insurance 
agreement  under  which  an  insurance  business  may  be  liable  to  satisfy  all  or 
part  of  a  possible  judgment  in  the  action  or  to  indemnify  or  reimburse  for 
payments  made  to  satisfy  the  judgment. 

(B)  Proceedings  Exempt  from  Initial  Disclosure.  The  following  proceed- 
ings are  exempt  from  initial  disclosure: 

(i)  an  action  for  review  on  an  administrative  record; 

(ii)  a  petition  for  habeas  corpus  or  any  other  proceeding  to  challenge  a 
criminal  conviction  or  sentence; 

(iii)  an  action  brought  without  an  attorney  by  a  person  in  the  custody  of 
the  United  States,  a  state,  or  a  state  subdivision 

(iv)  an  action  to  enforce  or  quash  an  administrative  summons  or 
subpoena; 

(v)  an  action  by  the  United  States  to  recover  benefit  payments; 

(vi)  an  action  by  the  United  States  to  collect  on  a  student  loan 
guaranteed  by  the  United  States; 

(vii)  a  proceeding  ancillary  to  a  proceeding  in  another  court;  and 

(viii)  an  action  to  enforce  an  arbitration  award. 

(C)  Time  for  Initial  Disclosures  —  In  General.  A  part}-  must  make  the 
initial  disclosures  at  or  within  14  days  after  the  parties'  Rule  26(f)  conference 
unless  a  different  time  is  set  by  stipulation  or  court  order,  or  unless  a  party 
objects  during  the  conference  that  initial  disclosures  are  not  appropriate  in  this 
action  and  states  the  objection  in  the  proposed  discoverv  plan.  In  ruling  on  the 
objection,  the  court  must  determine  what  disclosures,  if  any,  are  to  be  made 
and  must  set  the  time  for  disclosure. 

(D)  Time  for  Initial  Disclosures  —  For  Parties  Served  or  Joined  Later.  A 
part)-  that  is  first  served  or  otherwise  joined  after  the  Rule  26(f)  conference 
must  make  the  initial  disclosures  within  30  days  after  being  served  or  joined, 
unless  a  different  time  is  set  by  stipulation  or  court  order. 

(E)  Basis  for  Initial  Disclosure;  Unacceptable  Excuses.  A  party  must  make 
its  initial  disclosures  based  on  the  information  then  reasonably  available  to  it. 
A  part\-  is  not  excused  from  making  its  disclosures  because  it  has  not  fully 
investigated  the  case  or  because  it  challenges  the  sufficiency  of  another  party's 
disclosures  or  because  another  part}-  has  not  made  its  disclosures. 
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(2)  Disclosure  of  Expert  Testimony. 

(A)  In  General.  In  addition  to  the  disclosures  required  by  Rule  26(a) 
(1),  a  part\'  must  disclose  to  the  other  parties  the  identity  of  any  witness  it 
mav  use  at  trial  to  present  evidence  under  Federal  Rule  of  Evidence  702, 
703,  or  705. 

(B)  Written  Report.  Unless  otherwise  stipulated  or  ordered  by  the 
court,  this  disclosure  must  be  accompanied  bv  a  written  report  —  prepared 
and  signed  by  the  witness  —  if  the  witness  is  one  retained  or  specially 
employed  to  provide  expert  testimony  in  the  case  or  one  whose  duties  as 
the  partv's  emplovee  regularlv  involve  giving  expert  testimony.  The  report 
must  contain: 

(i)  a  complete  statement  of  all  opinions  the  witness  will  express  and  the 
basis  and  reasons  for  them; 

(ii)  the  data  or  other  information  considered  by  the  witness  in  forming 
them; 

(iii)  any  exhibits  that  will  be  used  to  summarize  or  support  them; 

(iv)  the  witness's  qualifications,  including  a  list  of  all  publications 
authored  in  the  previous  ten  years; 

(v)  a  list  of  all  other  cases  in  which,  during  the  previous  four  vears,  the 
witness  testified  as  an  expert  at  trial  or  bv  deposition;  and 

(vi)  a  statement  of  the  compensation  to  be  paid  for  the  studv  and 
testimony  in  the  case. 

(C)  Time  to  Disclose  Expert  Testimony.  A  partv  must  make  these 
disclosures  at  the  times  and  in  the  sequence  that  the  court  orders.  Absent  a 
stipulation  or  a  court  order,  the  disclosures  must  be  made: 

(i)  at  least  90  days  before  the  date  set  for  trial  or  for  the  case  to  be  readv 
for  trial;  or 

(ii)  if  the  evidence  is  intended  solelv  to  contradict  or  rebut  evidence  on 
the  same  subject  matter  identified  by  another  part)-  under  Rule  26(a)(2)(B), 
within  30  davs  after  the  other  party's  disclosure. 

(D)  Supplementing  the  Disclosure.  The  parties  must  supplement  these 
disclosures  when  required  under  Rule  26(e). 

(3)  Pretrial  Disclosures. 

(A)  In  General.  In  addition  to  the  disclosures  required  bv  Rule  26(a)(1) 
and  (2),  a  party  must  provide  to  the  other  parties  and  promptlv  file  the 
following  information  about  the  evidence  that  it  mav  present  at  trial  other  than 
solely  for  impeachment: 

(i)  the  name  and,  if  not  previously  provided,  the  address  and  telephone 
number  of  each  witness  —  separately  identifying  those  the  partv  expects  to 
present  and  those  it  may  call  if  the  need  arises; 

(ii)  the  designation  of  those  witnesses  whose  testimonv  the  partv 
expects  to  present  by  deposition  and,  if  not  taken  stenographically,  a 
transcript  of  the  pertinent  parts  of  the  deposition;  and 
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(hi)  an  identification  of  each  document  or  other  exhibit,  including 
summaries  of  other  evidence  —  separately  identifying  those  items  the  partv 
expects  to  offer  and  those  it  may  offer  if  the  need  arises. 

(B)  Time  for  Pretrial  Disclosures;  Objections.  Unless  the  court  orders 
otherwise,  these  disclosures  must  be  made  at  least  30  days  before  trial. 
Within  14  days  after  thev  are  made,  unless  the  court  sets  a  different  time,  a 
partv  may  serve  and  promptly  file  a  list  of  the  following  objections:  anv 
objections  to  the  use  under  Rule  32(a)  of  a  deposition  designated  bv  another 
party  under  Rule  26(a)(3)(A)(ii);  and  anv  objection,  together  with  the 
grounds  for  it,  that  may  be  made  to  the  admissibilitv  of  materials  identified 
under  Rule  26(a)(3)(A)(iii).  An  objection  not  so  made  —  except  for  one 
under  Federal  Rule  of  Evidence  402  or  403  —  is  waived  unless  excused  bv 
the  court  for  good  cause. 

(4)  Form  of  Disclosures.  Unless  the  court  orders  otherwise,  all  disclosures 
under  Rule  26(a)  must  be  in  writing,  signed,  and  served. 

(b)  Discover)  Scope  and  Limits. 

(J)  Scope  in  General.  Unless  otherwise  limited  by  court  order,  the  scope  of 
discover)'  is  as  follows  Parties  may  obtain  discoverv  regarding  anv  nonprivileged 
matter  that  is  relevant  to  any  parry's  claim  or  defense  —  including  the  existence, 
description,  nature,  custody,  condition,  and  location  of  anv  documents  or  other 
tangible  things  and  the  identitv  and  location  of  persons  who  know  of  anv 
discoverable  matter.  For  good  cause,  the  court  mav  order  discover)-  of  any  matter 
relevant  to  the  subject  matter  involved  in  the  action.  Relevant  information  need 
not  be  admissible  at  the  trial  if  the  discoverv  appears  reasonablv  calculated  to 
lead  to  the  discover)-  of  admissible  evidence.  All  discoverv  is  subject  to  the 
limitations  imposed  by  Rule  26(b)(2)(C). 

(2)  Limitations  on  Frequency  and  Extent. 

(A)  When  Permitted.  Bv  order,  the  court  mav  alter  the  limits  in  these  rules 
on  the  number  of  depositions  and  interrogatories  or  on  the  length  of 
depositions  under  Rule  30.  By  order  or  local  rule,  the  court  mav  also  limit  the 
number  of  requests  under  Rule  36. 

(B)  Specific  Limitations  on  Electronically  Stored  Information.  A  party 
need  not  provide  discoverv  of  electronically  stored  information  from  sources 
that  the  party-  identifies  as  not  reasonably  accessible  because  of  undue  burden 
or  cost.  On  motion  to  compel  discoverv  or  for  a  protective  order,  the  partv 
from  whom  discover)'  is  sought  must  show  that  the  information  is  not 
reasonably  accessible  because  of  undue  burden  or  cost.  If  that  showing  is 
made,  the  court  may  nonetheless  order  discoverv  from  such  sources  if  the 
requesting  part)'  shows  good  cause,  considering  the  limitations  of  Rule 
26(b)(2)(C).  The  court  may  specif)  conditions  for  the  discovery. 
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(C)  When  Required.  On  motion  or  on  its  own,  the  court  must  limit  the 
frequency  or  extent  of  discovery  otherwise  allowed  by  these  rules  or  by  local 
rule  if  it  determines  that: 

(i)  the  discover}-  sought  is  unreasonably  cumulative  or  duplicative,  or 
can  be  obtained  from  some  other  source  that  is  more  convenient,  less 
burdensome,  or  less  expensive; 

(ii)  the  part}'  seeking  discovery  has  had  ample  opportunity  to  obtain  the 
information  bv  discover}'  in  the  action;  or 

(iii)  the  burden  or  expense  of  the  proposed  discover}-  outweighs  its 
likelv  benefit,  considering  the  needs  of  the  case,  the  amount  in  controversy, 
the  parties'  resources,  the  importance  of  the  issues  at  stake  in  the  action,  and 
the  importance  of  the  discover}'  in  resolving  the  issues. 

(3)  Trial  Preparation:  Materials. 

(A)  Documents  and  Tangible  Things.  Ordinarily,  a  part}'  may  not  discover 
documents  and  tangible  things  that  are  prepared  in  anticipation  of  litigation  or 
for  trial  bv  or  for  another  party  or  its  representative  (including  the  other  party's 
attorney,  consultant,  surety,  indemnitor,  insurer,  or  agent).  But,  subject  to 
Rule  26(b)(4),  those  materials  may  be  discovered  if: 

(i)  they  are  otherwise  discoverable  under  Rule  26(b)(1);  and 

(ii)  the  part}'  shows  that  it  has  substantial  need  for  the  materials  to 

prepare    its    case    and    cannot,    without    undue    hardship,    obtain    their 

substantial  equivalent  by  other  means. 

(B)  Protection  Against  Disclosure.  If  the  court  orders  discovery  of  those 
materials,  it  must  protect  against  disclosure  of  the  mental  impressions, 
conclusions,  opinions,  or  legal  theories  of  a  party's  attorney  or  other 
representative  concerning  the  litigation. 

(C)  Previous  Statement.  Any  party  or  other  person  mav,  on  request  and 
without  the  required  showing,  obtain  the  person's  own  previous  statement 
about  the  action  or  its  subject  matter.  If  the  request  is  refused,  the  person  may 
move  for  a  court  order,  and  Rule  37(a)(5)  applies  to  the  award  of  expenses.  A 
previous  statement  is  either: 

(i)  a  written  statement  that  the  person  has  signed  or  otherwise  adopted 
or  approved;  or  a  contemporaneous  stenographic,  mechanical,  electrical,  or 
other  recording  —  or 

(ii)  a  transcription  of  it  —  that  recites  substantially  verbatim  the 
person's  oral  statement. 

(4)  Trial  Preparation:  Experts. 

(A)  Expert  Who  May  Testify.  A  party  may  depose  any  person  who  has 
been  identified  as  an  expert  whose  opinions  may  be  presented  at  trial.  If  Rule 
26(a)(2)(B)  requires  a  report  from  the  expert,  the  deposition  may  be 
conducted  only  after  the  report  is  provided. 
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(B)  Expert  Employed  Only  for  Trial  Preparation.  Ordinarily,  a  party  may 
not,  by  interrogatories  or  deposition,  discover  facts  known  or  opinions  held  by 
an  expert  who  has  been  retained  or  specially  employed  by  another  party  in 
anticipation  of  litigation  or  to  prepare  for  trial  and  who  is  not  expected  to  be 
called  as  a  witness  at  trial.  But  a  party  may  do  so  only: 

(i)  as  provided  in  Rule  35(b);  or 

(ii)  on  showing  exceptional  circumstances  under  which  it  is 
impracticable  for  the  partv  to  obtain  facts  or  opinions  on  the  same  subject 
by  other  means. 

(C)  Payment.  Unless  manifest  injustice  would  result,  the  court  must 
require  that  the  partv  seeking  discovery: 

(i)  pay  the  expert  a  reasonable  fee  for  time  spent  in  responding  to 
discovery  under  Rule  26(b)(4)(A)  or  (B);  and 

(ii)  for  discovery  under  (B),  also  pay  the  other  party  a  fair  portion  of  the 
fees  and  expenses  it  reasonably  incurred  in  obtaining  the  expert's  facts  and 
opinions. 

(5)  Claiming  Privilege  or  Protecting  Trial-Preparation  Materials. 

(A)  Information  Withheld.  When  a  party  withholds  information  otherwise 
discoverable  by  claiming  that  the  information  is  privileged  or  subject  to 
protection  as  trial-preparation  material,  the  partv  must: 

(i)  expressly  make  the  claim;  and 

(ii)  describe  the  nature  of  the  documents,  communications,  or  tangible 
things  not  produced  or  disclosed  —  and  do  so  in  a  manner  that,  without 
revealing  information  itself  privileged  or  protected,  will  enable  other  parties 
to  assess  the  claim. 

(B)  Information  Produced.  If  information  produced  in  discovery  is  subject 
to  a  claim  of  privilege  or  of  protection  as  trial-preparation  material,  the  partv 
making  the  claim  may  notify  any  partv  that  received  the  information  of  the 
claim  and  the  basis  for  it.  After  being  notified,  a  partv  must  promptly  return, 
sequester,  or  destroy  the  specified  information  and  anv  copies  it  has;  must  not 
use  or  disclose  the  information  until  the  claim  is  resolved;  must  take 
reasonable  steps  to  retrieve  the  information  if  the  party  disclosed  it  before 
being  notified;  and  may  promptly  present  the  information  to  the  court  under 
seal  for  a  determination  of  the  claim.  The  producing  party  must  preserve  the 
information  until  the  claim  is  resolved. 

(c)  Protective  Orders. 

(J)  In  General.  A  party  or  anv  person  from  whom  discovery  is  sought  mav 
move  for  a  protective  order  in  the  court  where  the  action  is  pending  —  or  as  an 
alternative  on  matters  relating  to  a  deposition,  in  the  court  for  the  district  where  the 
deposition  will  be  taken.  The  motion  must  include  a  certification  that  the  movant 
has  in  good  faith  conferred  or  attempted  to  confer  with  other  affected  parties  in  an 
effort  to  resolve  the  dispute  without  court  action.  The  court  may,  for  good  cause, 


452 


Pending  Stylistic  Revisions  to  Federal  Rules  of  Civil  Procedure  Rule  26 

issue  an  order  to  protect  a  partv  or  person  from  annoyance,  embarrassment, 
oppression,  or  undue  burden  or  expense,  including  one  or  more  of  the  following: 

(A)  forbidding  the  disclosure  or  discover}; 

(B)  specifying  terms,  including  time  and  place,  for  the  disclosure  or 
discover}'; 

C  prescribing  a  discovery  method  other  than  the  one  selected  by  the 
partv  seeking  discovers; 

D  forbidding  inquiry  into  certain  matters,  or  limiting  the  scope  of 
disclosure  or  discovery  to  certain  matters; 

E  designating  the  persons  who  mav  be  present  while  the  discover}  is 
conducted; 

F   requiring  that  a  deposition  be  sealed  and  opened  only  on  court  order; 
(G)    requiring    that    a    trade    secret    or    other    confidential    research, 
development,  or  commercial  information  not  be  revealed  or  be  revealed  only 
in  a  specified  way;  and 

(H)  requiring  that  the  parties  simultaneously  file  specified  documents  or 
information  in  sealed  envelopes,  to  be  opened  as  the  court  directs. 

(2)  Ordering  Discovery.  If  a  motion  for  a  protective  order  is  wholly  or  partly 
denied,  the  court  mav.  on  just  terms,  order  that  any  partv  or  person  provide  or 
permit  discovery. 

(3)  Awarding  Expenses.  Rule  37(a)(5)  applies  to  the  award  of  expenses. 

(d)  Timing  and  Sequence  of  Discovery. 

(1)  Timing.  A  part}-  may  not  seek  discovery  from  any  source  before  the 
parties  have  conferred  as  required  by  Rule  26(f),  except  in  a  proceeding 
exempted  from  initial  disclosure  under  Rule  26(a)(1)(B),  or  when  authorized  by 
these  rules,  bv  stipulation,  or  bv  court  order. 

(2)  Sequence.  Unless,  on  motion,  the  court  orders  otherwise  for  the  parties' 
and  witnesses'  convenience  and  in  the  interests  of  justice: 

(A)  methods  of  discover}  may  be  used  in  any  sequence;  and 
i  B  i  discovery  bv  one  part}'  does  not  require  anv  other  parti'  to  delay  its 
discover}. 

(e)  Supplementing  Disclosures  and  Responses. 

(1)  In  General.  A  part}  who  has  made  a  disclosure  under  Rule  26'  a  —  or 
who  has  responded  to  an  interrogator}-,  request  for  production,  or  request  for 
admission  —  must  supplement  or  correct  its  disclosure  or  response: 

(A)  in  a  timelv  manner  if  the  part}-  learns  that  in  some  material  respect 
the  disclosure  or  response  is  incomplete  or  incorrect,  and  if  the  additional  or 
corrective  information  has  not  otherwise  been  made  known  to  the  other 
parties  during  the  discover}  process  or  in  writing;  or 
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(B)  as  ordered  by  the  court. 

(2)  Expert  Witness.  For  an  expert  whose  report  must  be  disclosed  under 
Rule  26(a)(2)(B),  the  party's  duty  to  supplement  extends  both  to  information 
included  in  the  report  and  to  information  given  during  the  expert's  deposition. 
Any  additions  or  changes  to  this  information  must  be  disclosed  by  the  time  the 
party's  pretrial  disclosures  under  Rule  26(a)(3)  are  due. 

(f)  Conference  of  the  Parties;  Planning  for  Discovery. 

(J)  Conference  Timing.  Except  in  a  proceeding  exempted  from  initial 
disclosure  under  Rule  26(a)(1)(B)  or  when  the  court  orders  otherwise,  the 
parties  must  confer  as  soon  as  practicable  —  and  in  any  event  at  least  21  days 
before  a  scheduling  conference  is  to  be  held  or  a  scheduling  order  is  due  under 
Rule  16(b). 

(2)  Conference  Content;  Parties'  Responsibilities.  In  conferring,  the 
parties  must  consider  the  nature  and  basis  of  their  claims  and  defenses  and 
the  possibilities  for  promptly  settling  or  resolving  the  case;  make  or  arrange 
for  the  disclosures  required  by  Rule  26(a)(1);  discuss  anv  issues  about 
preserving  discoverable  information;  and  develop  a  proposed  discover}'  plan. 
The  attorneys  of  record  and  all  unrepresented  parties  that  have  appeared  in 
the  case  are  jointly  responsible  for  arranging  the  conference,  for  attempting  in 
good  faith  to  agree  on  the  proposed  discover}'  plan,  and  for  submitting  to  the 
court  within  14  days  after  the  conference  a  written  report  outlining  the  plan. 
The  court  may  order  the  parties  or  attorneys  to  attend  the  conference  in 
person. 

(3)  Discovery  Plan.  A  discovery  plan  must  state  the  parties'  views  and 
proposals  on: 

(A)  what  changes  should  be  made  in  the  timing,  form,  or  requirement  for 
disclosures  under  Rule  26(a),  including  a  statement  of  when  initial  disclosures 
were  made  or  will  be  made; 

(B)  the  subjects  on  which  discovery  mav  be  needed,  when  discovery 
should  be  completed,  and  whether  discovery  should  be  conducted  in  phases  or 
be  limited  to  or  focused  on  particular  issues; 

(C)  any  issues  about  disclosure  or  discover}'  of  electronically  stored 
information,  including  the  form  or  forms  in  which  it  should  be  produced; 

(D)  any  issues  about  claims  of  privilege  or  of  protection  as  trial- 
preparation  materials,  including  —  if  the  parties  agree  on  a  procedure  to  assert 
these  claims  after  production  —  whether  to  ask  the  court  to  include  their 
agreement  in  an  order; 

(E)  what  changes  should  be  made  in  the  limitations  on  discovery 
imposed  under  these  rules  or  by  local  rule,  and  what  other  limitations  should 
be  imposed;  and 
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(F)  any  other  orders  that  the  court  should  issue  under  Rule  26(c)  or  under 
Rule  16(b)  and  (c). 

(4)  Expedited  Schedule.  If  necessary  to  comply  with  its  expedited  schedule 
for  Rule  16(b)  conferences,  a  court  may  by  local  rule: 

(A)  require  the  parties'  conference  to  occur  less  than  21  days  before  the 
scheduling  conference  is  held  or  a  scheduling  order  is  due  under  Rule  16(b); 
and 

(B)  require  the  written  report  outlining  the  discovery  plan  to  be  filed  less 
than  14  days  after  the  parties'  conference,  or  excuse  the  parties  from 
submitting  a  written  report  and  permit  them  to  report  orally  on  their  discovery 
plan  at  the  Rule  16(b)  conference. 

(g)  Signing  Disclosures  and  Discovery  Requests,  Responses,  and 
Objections. 

(J)  Signature  Required;  Effect  of  Signature.  Even  disclosure  under  Rule 
26(a)(1)  or  (a)(3)  and  even-  discover)-  request,  response,  or  objection  must  be 
signed  by  at  least  one  attorney  of  record  in  the  attorney's  own  name  —  or  by  the 
party'  personally,  if  unrepresented  —  and  must  state  the  signer's  address,  e-mail 
address,  and  telephone  number.  By  signing,  an  attorney  or  party  certifies  that  to 
the  best  of  the  person's  knowledge,  information,  and  belief  formed  after  a 
reasonable  inquiry: 

(A)  with  respect  to  a  disclosure,  it  is  complete  and  correct  as  of  the  time  it 
is  made;  and 

(B)  with  respect  to  a  discovery  request,  response,  or  objection,  it  is: 

(i)  consistent  with  these  rules  and  warranted  bv  existing  law  or  bv  a 
nonfrivolous  argument  for  extending,  modifying,  or  reversing  existing  law, 
or  for  establishing  new  law; 

(ii)  not  interposed  for  any  improper  purpose,  such  as  to  harass,  cause 
unnecessary  delay,  or  needlessly  increase  the  cost  of  litigation;  and 

(iii)  neither  unreasonable  nor  undulv  burdensome  or  expensive, 
considering  the  needs  of  the  case,  prior  discover}'  in  the  case,  the  amount  in 
controversy,  and  the  importance  of  the  issues  at  stake  in  the  action. 

(2)  Failure  to  Sign.  Other  parties  have  no  duty  to  act  on  an  unsigned 
disclosure,  request,  response,  or  objection  until  it  is  signed,  and  the  court  must 
strike  it  unless  a  signature  is  promptly  supplied  after  the  omission  is  called  to  the 
attorney's  or  party's  attention. 

(3)  Sanction  for  Improper  Certification.  If  a  certification  violates  this  rule 
without  substantial  justification,  the  court,  on  motion  or  on  its  own,  must  impose 
an  appropriate  sanction  on  the  signer,  the  part}'  on  whose  behalf  the  signer  was 
acting,  or  both.  The  sanction  may  include  an  order  to  pav  the  reasonable 
expenses,  including  attorney's  fees,  caused  by  the  violation. 
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Rule  27.     Depositions  to  Perpetuate  Testimony 

(a)  Before  an  Action  Is  Filed. 

(J)  Petition.  A  person  who  wants  to  perpetuate  testimony  about  any  matter 
cognizable  in  a  United  States  court  may  file  a  verified  petition  in  the  district 
court  for  the  district  where  any  expected  adverse  part}-  resides.  The  petition  must 
ask  for  an  order  authorizing  the  petitioner  to  depose  the  named  persons  in  order 
to  perpetuate  their  testimonv.  The  petition  must  be  titled  in  the  petitioner's 
name  and  must  show: 

(A)  that  the  petitioner  expects  to  be  a  part}"  to  an  action  cognizable  in  a 
United  States  court  but  cannot  presently  bring  it  or  cause  it  to  be  brought; 

(B)  the  subject  matter  of  the  expected  action  and  the  petitioner's  interest; 

(C)  the  facts  that  the  petitioner  wants  to  establish  bv  the  proposed 
testimony  and  the  reasons  to  perpetuate  it; 

(D)  the  names  or  a  description  of  the  persons  whom  the  petitioner 
expects  to  be  adverse  parties  and  their  addresses,  so  far  as  known;  and 

(E)  the  name,  address,  and  expected  substance  of  the  testimonv  of  each 
deponent. 

(2)  Notice  and  Service.  At  least  20  days  before  the  hearing  date,  the 
petitioner  must  serve  each  expected  adverse  party  with  a  copv  of  the  petition  and 
a  notice  stating  the  time  and  place  of  the  hearing.  The  notice  may  be  served 
either  inside  or  outside  the  district  or  state  in  the  manner  provided  in  Rule  4.  If 
that  service  cannot  be  made  with  reasonable  diligence  on  an  expected  adverse 
parry,  the  court  may  order  service  bv  publication  or  otherwise.  The  court  must 
appoint  an  attorney  to  represent  persons  not  served  in  the  manner  provided  in 
Rule  4  and  to  cross-examine  the  deponent  if  an  unserved  person  is  not  otherwise 
represented.  If  any  expected  adverse  partv  is  a  minor  or  is  incompetent.  Rule 
17(c)  applies. 

(3)  Order  and  Examination.  If  satisfied  that  perpetuating  the  testimony 
may  prevent  a  failure  or  delay  of  justice,  the  court  must  issue  an  order  that 
designates  or  describes  the  persons  whose  depositions  may  be  taken,  specifies  the 
subject  matter  of  the  examinations,  and  states  whether  the  depositions  will  be 
taken  orally  or  by  written  interrogatories.  The  depositions  may  then  be  taken 
under  these  rules,  and  the  court  may  issue  orders  like  those  authorized  bv  Rules 
34  and  35.  A  reference  in  these  rules  to  the  court  where  an  action  is  pending 
means,  for  purposes  of  this  rule,  the  court  where  the  petition  for  the  deposition 
was  filed. 

(4)  Using  the  Deposition.  A  deposition  to  perpetuate  testimony  may  be 
used  under  Rule  32(a)  in  anv  later-filed  district-court  action  involving  the  same 
subject  matter  if  the  deposition  either  was  taken  under  these  rules  or,  although 
not  so  taken,  would  be  admissible  in  evidence  in  the  courts  of  the  state  where  it 
was  taken. 
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(b)  Pending  Appeal. 

(J)  In  General.  The  court  where  a  judgment  has  been  rendered  may,  if  an 
appeal  has  been  taken  or  may  still  be  taken,  permit  a  part}'  to  depose  witnesses  to 
perpetuate  their  testimony  for  use  in  the  event  of  further  proceedings  in  that  court. 

(2)  Motion.  The  partv  who  wants  to  perpetuate  testimony  may  move  for 
leave  to  take  the  depositions,  on  the  same  notice  and  service  as  if  the  action  were 
pending  in  the  district  court.  The  motion  must  show: 

(A)  the  name,  address,  and  expected  substance  of  the  testimony  of  each 
deponent;  and 

(B)  the  reasons  for  perpetuating  the  testimony. 

(3)  Court  Order.  If  the  court  finds  that  perpetuating  the  testimony  may 
prevent  a  failure  or  delav  of  justice,  the  court  may  permit  the  depositions  to  be 
taken  and  mav  issue  orders  like  those  authorized  bv  Rules  34  and  35.  The 
depositions  mav  be  taken  and  used  as  any  other  deposition  taken  in  a  pending 
district-court  action. 

(c)  Perpetuation  by  an  Action.  This  rule  does  not  limit  a  court's  power  to 
entertain  an  action  to  perpetuate  testimony. 

Rule  28.     Persons  Before  Whom  Depositions  May  Be  Taken 

(a)  Within  the  United  States. 

(J)  In  General.  Within  the  United  States  or  a  territory  or  insular  possession 
subject  to  United  States  jurisdiction,  a  deposition  must  be  taken  before 

(A)  an  officer  authorized  to  administer  oaths  either  by  federal  law  or  by 
the  law  in  the  place  of  examination;  or 

(B)  a  person  appointed  by  the  court  where  the  action  is  pending  to 
administer  oaths  and  take  testimony. 

(2)  Definition  of  "Officer."  The  term  "officer"  in  Rules  30,  31,  and  32 
includes  a  person  appointed  by  the  court  under  this  rule  or  designated  bv  the 
parties  under  Rule  29(a). 

(b)  In  a  Foreign  Country. 

(J)  In  General.  A  deposition  may  be  taken  in  a  foreign  country: 

(A)  under  an  applicable  treaty  or  convention; 

(B)  under  a  letter  of  request,  whether  or  not  captioned  a  "letter  rogatorv" 

(C)  on  notice,  before  a  person  authorized  to  administer  oaths  either  by 
federal  law  or  by  the  law  in  the  place  of  examination;  or 

(D)  before  a   person   commissioned  by  the  court  to  administer  any 
necessary  oath  and  take  testimony. 
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(2)  Issuing  a  Letter  of  Request  or  a  Commission.  A  letter  of  request,  a 
commission,  or  both  may  be  issued: 

(A)  on  appropriate  terms  after  an  application  and  notice  of  it;  and 

(B)  without  a  showing  that  taking  the  deposition  in  another  manner  is 
impracticable  or  inconvenient. 

(3)  Form  of  a  Request,  Notice,  or  Commission.  When  a  letter  of  request  or 
any  other  device  is  used  according  to  a  treaty  or  convention,  it  must  be  captioned 
in  the  form  prescribed  by  that  treat}'  or  convention.  A  letter  of  request  may  be 
addressed  "To  the  Appropriate  Authority  in  [name  of  country]."  A  deposition 
notice  or  a  commission  must  designate  by  name  or  descriptive  title  the  person 
before  whom  the  deposition  is  to  be  taken. 

(4)  Letter  of  Request  —  Admitting  Evidence.  Evidence  obtained  in  response 
to  a  letter  of  request  need  not  be  excluded  merely  because  it  is  not  a  verbatim 
transcript,  because  the  testimony  was  not  taken  under  oath,  or  because  of  any  similar 
departure  from  the  requirements  for  depositions  taken  within  the  United  States. 

(c)  Disqualification.  A  deposition  must  not  be  taken  before  a  person  who  is 
any  party's  relative,  employee,  or  attorney;  who  is  related  to  or  emploved  bv  anv 
party's  attorney;  or  who  is  financiallv  interested  in  the  action. 


Rule  29.     Stipulations  About  Discovery  Procedure 

Unless  the  court  orders  otherwise,  the  parties  may  stipulate  that: 

(a)  a  deposition  may  be  taken  before  any  person,  at  any  time  or  place,  on 
any  notice,  and  in  the  manner  specified  —  in  which  event  it  may  be  used  in  the 
same  way  as  any  other  deposition;  and 

(b)  other  procedures  governing  or  limiting  discovery  be  modified  —  but  a 
stipulation  extending  the  time  for  any  form  of  discover)-  must  have  court  approval 
if  it  would  interfere  with  the  time  set  for  completing  discovery,  for  hearing  a 
motion,  or  for  trial. 

Rule  30.     Depositions  by  Oral  Examination 

(a)  When  a  Deposition  May  Be  Taken. 

(1)  Without  Leave.  A  party  may,  by  oral  questions,  depose  any  person, 
including  a  part}-,  without  leave  of  court  except  as  provided  in  Rule  30(a)(2).  The 
deponent's  attendance  may  be  compelled  by  subpoena  under  Rule  45. 

(2)  With  Leave.  A  part)'  must  obtain  leave  of  court,  and  the  court  must  grant 
leave  to  the  extent  consistent  with  Rule  26(b)(2): 
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(A)  if  the  parties  have  not  stipulated  to  the  deposition  and: 

(i)  the  deposition  would  result  in  more  than  10  depositions  being  taken 
under  this  rule  or  Rule  31  by  the  plaintiffs,  or  by  the  defendants,  or  by  the 
third-part}1  defendants; 

(ii)  the  deponent  has  already  been  deposed  in  the  ease;  or 
(iii)  the  party  seeks  to  take  the  deposition  before  the  time  specified  in 
Rule  26(d),  unless  the  part)'  certifies  in  the  notice,  with  supporting  facts, 
that  the  deponent  is  expected  to  leave  the  United  States  and  be  unavailable 
for  examination  in  this  country  after  that  time;  or 

(B)  if  the  deponent  is  confined  in  prison. 

(b)  Notice  of  the  Deposition;  Other  Formal  Requirements. 

(1)  Notice  in  General.  A  party  who  wants  to  depose  a  person  by  oral 
questions  must  give  reasonable  written  notice  to  every  other  party.  The  notice 
must  state  the  time  and  place  of  the  deposition  and,  if  known,  the  deponent's 
name  and  address.  If  the  name  is  unknown,  the  notice  must  provide  a  general 
description  sufficient  to  identify  the  person  or  the  particular  class  or  group  to 
which  the  person  belongs. 

(2)  Producing  Documents.  If  a  subpoena  duces  tecum  is  to  be  served  on  the 
deponent,  the  materials  designated  for  production,  as  set  out  in  the  subpoena, 
must  be  listed  in  the  notice  or  in  an  attachment.  The  notice  to  a  partv  deponent 
mav  be  accompanied  by  a  request  under  Rule  34  to  produce  documents  and 
tangible  things  at  the  deposition. 

(3)  Method  of  Recording. 

(A)  Method  Stated  in  the  Notice.  The  part}'  who  notices  the  deposition 
must  state  in  the  notice  the  method  for  recording  the  testimony.  Unless  the 
court  orders  otherwise,  testimony  may  be  recorded  by  audio,  audiovisual,  or 
stenographic  means.  The  noticing  part}'  bears  the  recording  costs.  Anv  part}' 
mav  arrange  to  transcribe  a  deposition. 

(B)  Additional  Method.  With  prior  notice  to  the  deponent  and  other 
parties,  anv  partv  may  designate  another  method  for  recording  the  testimony 
in  addition  to  that  specified  in  the  original  notice.  That  part}'  bears  the 
expense  of  the  additional  record  or  transcript  unless  the  court  orders  otherwise. 

(4)  By  Remote  Means.  The  parties  may  stipulate  —  or  the  court  may  on 
motion  order  —  that  a  deposition  be  taken  by  telephone  or  other  remote  means. 
For  the  purpose  of  this  rule  and  Rules  28(a),  37(a)(2),  and  37(b)(1),  the 
deposition  takes  place  where  the  deponent  answers  the  questions. 

(5)  Officer's  Duties. 

(A)  Before  the  Deposition.  Unless  the  parties  stipulate  otherwise,  a 
deposition  must  be  conducted  before  an  officer  appointed  or  designated  under 


459 


Rule  30  Pending  Stylistic  Revisions  to  Federal  Rules  of  Civil  Procedure 

Rule  28.  The  officer  must  begin  the  deposition  with  an  on-the-record 
statement  that  includes: 

(i)  the  officer's  name  and  business  address; 

(ii)  the  date,  time,  and  place  of  the  deposition; 

(iii)  the  deponent's  name; 

(iv)  the  officer's  administration  of  the  oath  or  affirmation  to  the 
deponent;  and 

(v)  the  identity  of  all  persons  present. 

(B)  Conducting  the  Deposition;  Avoiding  Distortion.  If  the  deposition  is 
recorded  nonstenographically,  the  officer  must  repeat  the  items  in  Rule 
30(b)(5)(A)(i)-(iii)  at  the  beginning  of  each  unit  of  the  recording  medium. 
The  deponent's  and  attorneys'  appearance  or  demeanor  must  not  be  distorted 
through  recording  techniques. 

(C)  After  the  Deposition.  At  the  end  of  a  deposition,  the  officer  must  state 
on  the  record  that  the  deposition  is  complete  and  must  set  out  any  stipulations 
made  by  the  attorneys  about  custody  of  the  transcript  or  recording  and  of  the 
exhibits,  or  about  any  other  pertinent  matters. 

(6)  Notice  or  Subpoena  Directed  to  an  Organization.  In  its  notice  or 
subpoena,  a  party  may  name  as  the  deponent  a  public  or  private  corporation,  a 
partnership,  an  association,  a  governmental  agency,  or  other  entity  and  must 
describe  with  reasonable  particularity  the  matters  for  examination.  The  named 
organization  must  then  designate  one  or  more  officers,  directors,  or  managing 
agents,  or  designate  other  persons  who  consent  to  testify'  on  its  behalf;  and  it  may- 
set  out  the  matters  on  which  each  person  designated  will  testify.  A  subpoena 
must  advise  a  nonparty  organization  of  its  duty  to  make  this  designation.  The 
persons  designated  must  testify  about  information  known  or  reasonably  available 
to  the  organization.  This  paragraph  (6)  does  not  preclude  a  deposition  by  any 
other  procedure  allowed  by  these  rules. 

(c)  Examination  and  Cross-Examination;  Record  of  the  Examination; 
Objections;  Written  Questions. 

(J)  Examination  and  Cross-Examination.  The  examination  and  cross- 
examination  of  a  deponent  proceed  as  they  would  at  trial  under  the  Federal 
Rules  of  Evidence,  except  Rules  103  and  615.  After  putting  the  deponent  under 
oath  or  affirmation,  the  officer  must  record  the  testimony  by  the  method 
designated  under  Rule  30(b)(3)(A).  The  testimony  must  be  recorded  by  the 
officer  personally  or  by  a  person  acting  in  the  presence  and  under  the  direction 
of  the  officer. 

(2)  Objections.  An  objection  at  the  time  of  the  examination  —  whether  to 
evidence,  to  a  party's  conduct,  to  the  officer's  qualifications,  to  the  manner  of 
taking  the  deposition,  or  to  any  other  aspect  of  the  deposition  —  must  be  noted 
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on  the  record,  but  the  examination  still  proceeds;  the  testimony  is  taken  subject 
to  any  objection.  An  objection  must  be  stated  concisely  in  a  nonargumentative 
and  nonsuggestive  manner.  A  person  may  instruct  a  deponent  not  to  answer  only 
when  necessary  to  preserve  a  privilege,  to  enforce  a  limitation  ordered  by  the 
court,  or  to  present  a  motion  under  Rule  30(d)(3). 

(3)  Participating  Through  Written  Questions.  Instead  of  participating  in 
the  oral  examination,  a  part}'  may  serve  written  questions  in  a  sealed  envelope  on 
the  party  noticing  the  deposition,  who  must  deliver  them  to  the  officer.  The 
officer  must  ask  the  deponent  those  questions  and  record  the  answers  verbatim. 

(d)  Duration;  Sanction;  Motion  to  Terminate  or  Limit. 

(J)  Duration.  Unless  otherwise  stipulated  or  ordered  by  the  court,  a 
deposition  is  limited  to  1  day  of  7  hours.  The  court  must  allow  additional  time 
consistent  with  Rule  26(b)(2)  if  needed  to  fairly  examine  the  deponent  or  if  the 
deponent,  another  person,  or  any  other  circumstance  impedes  or  delays  the 
examination. 

(2)  Sanction.  The  court  may  impose  an  appropriate  sanction  —  including 
the  reasonable  expenses  and  attorney's  fees  incurred  by  any  partv  —  on  a  person 
who  impedes,  delays,  or  frustrates  the  fair  examination  of  the  deponent. 

(3)  Motion  to  Terminate  or  Limit. 

(A)  Grounds.  At  any  time  during  a  deposition,  the  deponent  or  a  party 
may  move  to  terminate  or  limit  it  on  the  ground  that  it  is  being  conducted  in 
bad  faith  or  in  a  manner  that  unreasonably  annoys,  embarrasses,  or  oppresses 
the  deponent  or  part)'.  The  motion  may  be  filed  in  the  court  where  the  action 
is  pending  or  the  deposition  is  being  taken.  If  the  objecting  deponent  or  partv 
so  demands,  the  deposition  must  be  suspended  for  the  time  necessary  to  obtain 
an  order. 

(B)  Order.  The  court  may  order  that  the  deposition  be  terminated  or  may 
limit  its  scope  and  manner  as  provided  in  Rule  26(c).  If  terminated,  the 
deposition  may  be  resumed  only  by  order  of  the  court  where  the  action  is 
pending. 

(C)  Award  of  Expenses.  Rule  37(a)(5)  applies  to  the  award  of  expenses. 

(e)  Review  by  the  Witness;  Changes. 

(J)  Review;  Statement  of  Changes.  On  request  by  the  deponent  or  a  party 
before  the  deposition  is  completed,  the  deponent  must  be  allowed  30  days  after 
being  notified  by  the  officer  that  the  transcript  or  recording  is  available  in  which: 

(A)  to  review  the  transcript  or  recording;  and 

(B)  if  there  are  changes  in  form  or  substance,  to  sign  a  statement  listing 
the  changes  and  the  reasons  for  making  them. 
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(2)  Changes  Indicated  in  the  Officer's  Certificate.  The  officer  must  note  in 
the  certificate  prescribed  by  Rule  30(f)(  1 )  whether  a  review  was  requested  and,  if 
so,  must  attach  any  changes  the  deponent  makes  during  the  30-day  period. 

(f)  Certification  and  Delivery;  Exhibits;  Copies  of  the  Transcript  or 
Recording;  Filing. 

(J)  Certification  and  Delivery.  The  officer  must  certify  in  writing  that  the 
witness  was  duly  sworn  and  that  the  deposition  accurately  records  the  witness's 
testimony.  The  certificate  must  accompany  the  record  of  the  deposition.  Unless 
the  court  orders  otherwise,  the  officer  must  seal  the  deposition  in  an  envelope  or 
package  bearing  the  title  of  the  action  and  marked  "Deposition  of  [witness's 
name]"  and  must  promptly  send  it  to  the  attorney  who  arranged  for  the  transcript 
or  recording.  The  attorney  must  store  it  under  conditions  that  will  protect  it 
against  loss,  destruction,  tampering,  or  deterioration. 

(2)  Documents  and  Tangible  Things. 

(A)  Originals  and  Copies.  Documents  and  tangible  things  produced  for 
inspection  during  a  deposition  must,  on  a  party's  request,  be  marked  for 
identification  and  attached  to  the  deposition.  Any  party  may  inspect  and  copy 
them.  But  if  the  person  who  produced  them  wants  to  keep  the  originals,  the 
person  may: 

(i)  offer  copies  to  be  marked,  attached  to  the  deposition,  and  then  used 
as  originals  —  after  giving  all  parties  a  fair  opportunity  to  verify  the  copies  by 
comparing  them  with  the  originals;  or 

(ii)  give  all  parties  a  fair  opportunity  to  inspect  and  copy  the  originals 
after  they  are  marked  —  in  which  event  the  originals  may  be  used  as  if 
attached  to  the  deposition. 

(B)  Order  Regarding  the  Originals.  Any  party  may  move  for  an  order  that 
the  originals  be  attached  to  the  deposition  pending  final  disposition  of  the 
case. 

(3)  Copies  of  the  Transcript  or  Recording.  Unless  otherwise  stipulated  or 
ordered  by  the  court,  the  officer  must  retain  the  stenographic  notes  of  a 
deposition  taken  stenographically  or  a  copy  of  the  recording  of  a  deposition  taken 
by  another  method.  When  paid  reasonable  charges,  the  officer  must  furnish  a 
copy  of  the  transcript  or  recording  to  any  party  or  the  deponent. 

(4)  Notice  of  Filing.  A  party  who  files  the  deposition  must  promptly  notify 
all  other  parties  of  the  filing. 

(g)  Failure  to  Attend  a  Deposition  or  Serve  a  Subpoena;  Expenses.  A  part} 
who,  expecting  a  deposition  to  be  taken,  attends  in  person  or  by  an  attorney  may 
recover  reasonable  expenses  for  attending,  including  attorney's  fees,  if  the 
noticing  party  failed  to: 
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(1)  attend  and  proceed  with  the  deposition;  or 

(2)  serve  a  subpoena  on  a  nonparty  deponent,  who  consequently  did  not 
attend. 


Rule  3 1 .     Depositions  by  Written  Questions 

(a)  When  a  Deposition  May  Be  Taken. 

(J)  Without  Leave.  A  party  may,  by  written  questions,  depose  any  person, 
including  a  party,  without  leave  of  court  except  as  provided  in  Rule  31(a)(2).  The 
deponent's  attendance  mav  be  compelled  bv  subpoena  under  Rule  45. 

(2)  With  Leave.  A  partv  must  obtain  leave  of  court,  and  the  court  must  grant 
leave  to  the  extent  consistent  with  Rule  26ib  l(2 

(A)  if  the  parties  have  not  stipulated  to  the  deposition  and: 

(i)  the  deposition  would  result  in  more  than  10  depositions  being  taken 
under  this  rule  or  Rule  30  by  the  plaintiffs,  or  by  the  defendants,  or  by  the 
third-parh'  defendants; 

I  ii  i  the  deponent  has  alreadv  been  deposed  in  the  case;  or 
(iii)  the  party  seeks  to  take  a  deposition  before  the  time  specified  in 
Rule  26(d);  or 

iB)  if  the  deponent  is  confined  in  prison. 

(3)  Service;  Required  \otice.  A  party  who  wants  to  depose  a  person  bv 
written  questions  must  serve  them  on  even-  other  party,  with  a  notice  stating,  if 
known,  the  deponent's  name  and  address.  If  the  name  is  unknown,  the  notice 
must  provide  a  general  description  sufficient  to  identify  the  person  or  the 
particular  class  or  group  to  which  the  person  belongs.  The  notice  must  also  state 
the  name  or  descriptive  title  and  the  address  of  the  officer  before  whom  the 
deposition  will  be  taken. 

(4)  Questions  Directed  to  an  Organization.  A  public  or  private 
corporation,  a  partnership,  an  association,  or  a  governmental  agencv  may  be 
deposed  bv  written  questions  in  accordance  with  Rule  30(b  (6  . 

(5)  Questions  from  Other  Parties.  Any  questions  to  the  deponent  from 
other  parties  must  be  served  on  all  parties  as  follows:  cross-questions,  within  14 
davs  after  being  served  with  the  notice  and  direct  questions;  redirect  questions, 
within  7  davs  after  being  served  with  cross-questions;  and  recross-questions, 
within  7  davs  after  being  served  w ith  redirect  questions.  The  court  maw  for  good 
cause,  extend  or  shorten  these  times. 

(b)  Deliver)  to  the  Officer;  Officer's  Duties.  The  part)  who  noticed  the 
deposition  must  deliver  to  the  officer  a  copy  of  all  the  questions  served  and  of  the 
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notice.  The  officer  must  promptly  proceed  in  the  manner  provided  in  Rule 
30(c),  (e),  and  (f)  to: 

(1)  take  the  deponent's  testimony  in  response  to  the  questions; 

(2)  prepare  and  certify  the  deposition;  and 

(3)  send  it  to  the  part}',  attaching  a  copy  of  the  questions  and  of  the  notice. 

(c)  Notice  of  Completion  or  Filing. 

(J)  Completion.  The  party  who  noticed  the  deposition  must  notify  all  other 
parties  when  it  is  completed. 

(2)  Filing.  A  party  who  files  the  deposition  must  promptly  notify  all  other 
parties  of  the  filing. 


Rule  32.     Using  Depositions  in  Court  Proceedings 

(a)  Using  Depositions. 

(1)  In  General.  At  a  hearing  or  trial,  all  or  part  of  a  deposition  may  be  used 
against  a  party  on  these  conditions: 

(A)  the  party  was  present  or  represented  at  the  taking  of  the  deposition  or 
had  reasonable  notice  of  it; 

(B)  it  is  used  to  the  extent  it  would  be  admissible  under  the  Federal  Rules 
of  Evidence  if  the  deponent  were  present  and  testifying;  and 

(C)  the  use  is  allowed  by  Rule  32(a)(2)  through  (8). 

(2)  Impeachment  and  Other  Uses.  Any  party  may  use  a  deposition  to 
contradict  or  impeach  the  testimony  given  by  the  deponent  as  a  witness,  or  for 
any  other  purpose  allowed  by  the  Federal  Rules  of  Evidence. 

(3)  Deposition  of  Party,  Agent,  or  Designee.  An  adverse  party  may  use 
for  any  purpose  the  deposition  of  a  party  or  anyone  who,  when  deposed,  was 
the  party's  officer,  director,  managing  agent,  or  designee  under  Rule  30(b)(6) 
or  31(a)(4). 

(4)  Unavailable  Witness.  A  party  may  use  for  any  purpose  the  deposition  of 
a  witness,  whether  or  not  a  party,  if  the  court  finds: 

(A)  that  the  witness  is  dead; 

(B)  that  the  witness  is  more  than  100  miles  from  the  place  of  hearing  or 
trial  or  is  outside  the  United  States,  unless  it  appears  that  the  witness's  absence 
was  procured  by  the  party  offering  the  deposition; 

(C)  that  the  witness  cannot  attend  or  testify  because  of  age,  illness, 
infirmity,  or  imprisonment; 

(D)  that  the  party  offering  the  deposition  could  not  procure  the  witness's 
attendance  by  subpoena;  or 


464 


Pending  Stylistic  Revisions  to  Federal  Rules  of  Civil  Procedure  Rule  32 

(E)  on  motion  and  notice,  that  exceptional  circumstances  make  it 
desirable  —  in  the  interest  of  justice  and  with  due  regard  to  the  importance  of 
live  testimony  in  open  court  —  to  permit  the  deposition  to  be  used. 

(5)  Limitations  on  Use. 

(A)  Deposition  Taken  on  Short  Notice.  A  deposition  must  not  be  used 
against  a  part)'  who,  having  received  less  than  1 1  days'  notice  of  the  deposition, 
promptly  moved  for  a  protective  order  under  Rule  26(c)(1)(B)  requesting  that 
it  not  be  taken  or  be  taken  at  a  different  time  or  place  —  and  this  motion  was 
still  pending  when  the  deposition  was  taken. 

(B)  Unavailable  Deponent;  Party  Could  Not  Obtain  an  Attorney.  A 
deposition  taken  without  leave  of  court  under  the  unavailability  provision  of 
Rule  30(a)(2)(A)(iii)  must  not  be  used  against  a  part}'  who  shows  that,  when 
served  with  the  notice,  it  could  not,  despite  diligent  efforts,  obtain  an  attorney 
to  represent  it  at  the  deposition. 

(6)  Using  Part  of  a  Deposition.  If  a  party  offers  in  evidence  only  part  of  a 
deposition,  an  adverse  partv  may  require  the  offeror  to  introduce  other  parts  that 
in  fairness  should  be  considered  with  the  part  introduced,  and  any  party  may 
itself  introduce  any  other  parts. 

(7)  Substituting  a  Party.  Substituting  a  party  under  Rule  25  does  not  affect 
the  right  to  use  a  deposition  previously  taken. 

(8)  Deposition  Taken  in  an  Earlier  Action.  A  deposition  lawfully  taken 
and,  if  required,  filed  in  any  federal-  or  state-court  action  may  be  used  in  a  later 
action  involving  the  same  subject  matter  between  the  same  parties,  or  their 
representatives  or  successors  in  interest,  to  the  same  extent  as  if  taken  in  the  later 
action.  A  deposition  previously  taken  may  also  be  used  as  allowed  by  the  Federal 
Rules  of  Evidence. 

(b)  Objections  to  Admissibility.  Subject  to  Rules  28(b)  and  32(d)(3),  an 
objection  mav  be  made  at  a  hearing  or  trial  to  the  admission  of  anv  deposition 
testimonv  that  would  be  inadmissible  if  the  witness  were  present  and  testifving. 

(c)  Form  of  Presentation.  Unless  the  court  orders  otherwise,  a  part}'  must 
provide  a  transcript  of  any  deposition  testimony  the  part}'  offers,  but  mav  provide 
the  court  with  the  testimony  in  nontranscript  form  as  well.  On  any  party's 
request,  deposition  testimony  offered  in  a  jury  trial  for  any  purpose  other  than 
impeachment  must  be  presented  in  nontranscript  form,  if  available,  unless  the 
court  for  good  cause  orders  otherwise. 

(d)  Waiver  of  Objections. 

(1)  To  the  Notice.  An  objection  to  an  error  or  irregularity  in  a  deposition 
notice  is  waived  unless  promptly  served  in  writing  on  the  part}'  giving  the  notice. 
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(2)  To  the  Officer's  Qualification.  An  objection  based  on  disqualification 
of  the  officer  before  whom  a  deposition  is  to  be  taken  is  waived  if  not  made: 

(A)  before  the  deposition  begins;  or 

(B)  promptly  after  the  basis  for  disqualification  becomes  known  or,  with 
reasonable  diligence,  could  have  been  known. 

(3)  To  the  Taking  of  the  Deposition. 

(A)  Objection  to  Competence,  Relevance,  or  Materiality.  An  objection  to  a 
deponent's  competence  —  or  to  the  competence,  relevance,  or  materiality  of 
testimonv  —  is  not  waived  by  a  failure  to  make  the  objection  before  or  during 
the  deposition,  unless  the  ground  for  it  might  have  been  corrected  at  that  time. 

(B)  Objection  to  an  Error  or  Irregularity.  An  objection  to  an  error  or 
irregularity  at  an  oral  examination  is  waived  if: 

(i)  it  relates  to  the  manner  of  taking  the  deposition,  the  form  of  a 
question  or  answer,  the  oath  or  affirmation,  a  party's  conduct,  or  other 
matters  that  might  have  been  corrected  at  that  time;  and 

(ii)  it  is  not  timely  made  during  the  deposition. 

(C)  Objection  to  a  Written  Question.  An  objection  to  the  form  of  a  written 
question  under  Rule  31  is  waived  if  not  served  in  writing  on  the  party 
submitting  the  question  within  the  time  for  serving  responsive  questions  or,  if 
the  question  is  a  recross-question,  within  5  days  after  being  served  with  it. 

(4)  To  Completing  and  Returning  the  Deposition.  An  objection  to  how  the 
officer  transcribed  the  testimony  —  or  prepared,  signed,  certified,  sealed, 
endorsed,  sent,  or  otherwise  dealt  with  the  deposition  —  is  waived  unless  a 
motion  to  suppress  is  made  promptlv  after  the  error  or  irregularity  becomes 
known  or,  with  reasonable  diligence,  could  have  been  known. 


Rule  33.     Interrogatories  to  Parties 

(a)  In  General. 

(1)  Number.  Unless  otherwise  stipulated  or  ordered  bv  the  court,  a  part)' 
may  serve  on  anv  other  partv  no  more  than  25  written  interrogatories,  including 
all  discrete  subparts.  Leave  to  serve  additional  interrogatories  may  be  granted  to 
the  extent  consistent  with  Rule  26(b)(2). 

(2)  Scope.  An  interrogatory  may  relate  to  any  matter  that  may  be  inquired 
into  under  Rule  26(b).  An  interrogatorv  is  not  objectionable  merely  because  it  asks 
for  an  opinion  or  contention  that  relates  to  fact  or  the  application  of  law  to  fact,  but 
the  court  may  order  that  the  interrogatory  need  not  be  answered  until  designated 
discover}  is  complete,  or  until  a  pretrial  conference  or  some  other  time. 

(b)  Answers  and  Objections. 

(1)  Responding  Party.  The  interrogatories  must  be  answered: 
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(A)  by  the  party  to  whom  they  are  directed;  or 

(B)  if  that  part}1  is  a  public  or  private  corporation,  a  partnership,  an 
association,  or  a  governmental  agency,  by  any  officer  or  agent,  who  must 
furnish  the  information  available  to  the  party. 

(2)  Time  to  Respond.  The  responding  party  must  serve  its  answers  and  any 
objections  within  30  davs  after  being  served  with  the  interrogatories.  A  shorter  or 
longer  time  may  be  stipulated  to  under  Rule  29  or  be  ordered  by  the  court. 

(3)  Answering  Each  Interrogatory.  Each  interrogatory  must,  to  the  extent  it 
is  not  objected  to,  be  answered  separately  and  fully  in  writing  under  oath. 

(4)  Objections.  The  grounds  for  objecting  to  an  interrogator}'  must  be  stated 
with  specificity.  Any  ground  not  stated  in  a  timely  objection  is  waived  unless  the 
court,  for  good  cause,  excuses  the  failure. 

(5)  Signature.  The  person  who  makes  the  answers  must  sign  them,  and  the 
attorney  who  objects  must  sign  any  objections. 

(c)  Use.  An  answer  to  an  interrogator)'  may  be  used  to  the  extent  allowed  by 
the  Federal  Rules  of  Evidence. 

(d)  Option  to  Produce  Business  Records.  If  the  answer  to  an  interrogator) 
may  be  determined  by  examining,  auditing,  compiling,  abstracting,  or 
summarizing  a  party's  business  records  (including  electronically  stored 
information),  and  if  the  burden  of  deriving  or  ascertaining  the  answer  will  be 
substantially  the  same  for  either  part)',  the  responding  part)1  may  answer  by: 

( 1 )  specifying  the  records  that  must  be  reviewed,  in  sufficient  detail  to 
enable  the  interrogating  part)'  to  locate  and  identify  them  as  readilv  as  the 
responding  party  could;  and 

(2)  giving  the  interrogating  part)'  a  reasonable  opportunity  to  examine  and 
audit  the  records  and  to  make  copies,  compilations,  abstracts,  or  summaries. 


Rule  34.     Producing  Documents,  Electronically  Stored 

Information,  and  Tangible  Things,  or  Entering 
onto  Land,  for  Inspection  and  Other  Purposes 

(a)  In  General.  A  party  may  serve  on  any  other  party  a  request  within  the 
scope  of  Rule  26(b): 

(1)  to  produce  and  permit  the  requesting  party  or  its  representative  to 
inspect,  copy,  test,  or  sample  the  following  items  in  the  responding  parry's 
possession,  custody,  or  control: 

(A)  any  designated  documents  or  electronically  stored  information  — 
including  writings,  drawings,  graphs,  charts,  photographs,  sound  recordings, 
images,  and  other  data  or  data  compilations  —  stored  in  any  medium  from 
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which  information  can  be  obtained  either  directly  or,  if  necessary,  after 
translation  by  the  responding  part)'  into  a  reasonably  usable  form;  or 
(B)  any  designated  tangible  things;  or 
(2)  to  permit  entry  onto  designated  land  or  other  property  possessed  or 
controlled  by  the  responding  party,  so  that  the  requesting  party  may  inspect, 
measure,  survey,  photograph,  test,  or  sample  the  property  or  any  designated 
object  or  operation  on  it. 

(b)  Procedure. 

(J)  Contents  of  the  Request.  The  request: 

(A)  must  describe  with  reasonable  particularity  each  item  or  category  of 
items  to  be  inspected; 

(B)  must  specify  a  reasonable  time,  place,  and  manner  for  the  inspection 
and  for  performing  the  related  acts;  and 

(C)  may  specify  the  form  or  forms  in  which  electronically  stored 
information  is  to  be  produced. 

(2)  Responses  and  Objections. 

(A)  Time  to  Respond.  The  part)'  to  whom  the  request  is  directed  must 
respond  in  writing  within  30  days  after  being  served.  A  shorter  or  longer  time 
may  be  stipulated  to  under  Rule  29  or  be  ordered  by  the  court. 

(B)  Responding  to  Each  Item.  For  each  item  or  category,  the  response 
must  either  state  that  inspection  and  related  activities  will  be  permitted  as 
requested  or  state  an  objection  to  the  request,  including  the  reasons. 

(C)  Objections.  An  objection  to  part  of  a  request  must  specify  the  part  and 
permit  inspection  of  the  rest. 

(D)  Responding  to  a  Request  for  Production  of  Electronically  Stored 
Information.  The  response  may  state  an  objection  to  a  requested  form  for 
producing  electronically  stored  information.  If  the  responding  part)'  objects  to 
a  requested  form  —  or  if  no  form  was  specified  in  the  request  —  the  part)'  must 
state  the  form  or  forms  it  intends  to  use. 

(E)  Producing  the  Documents  or  Electronically  Stored  Information.  Unless 
otherwise  stipulated  or  ordered  by  the  court,  these  procedures  apply  to 
producing  documents  or  electronically  stored  information: 

(i)  A  party  must  produce  documents  as  they  are  kept  in  the  usual 
course  of  business  or  must  organize  and  label  them  to  correspond  to  the 
categories  in  the  request; 

(ii)  If  a  request  does  not  specify  a  form  for  producing  electronically 
stored  information,  a  part)'  must  produce  it  in  a  form  or  forms  in  which  it  is 
ordinarily  maintained  or  in  a  reasonably  usable  form  or  forms;  and 

(iii)  A  party  need  not  produce  the  same  electronically  stored 
information  in  more  than  one  form. 

(c)  Nonparties.  As  provided  in  Rule  45,  a  nonparty  may  be  compelled  to 
produce  documents  and  tangible  things  or  to  permit  an  inspection. 
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Rule  35.     Physical  and  Mental  Examinations 

(a)  Order  for  an  Examination. 

(1)  In  General.  The  court  where  the  action  is  pending  may  order  a  party 
whose  mental  or  physical  condition  —  including  blood  group  —  is  in  controversy 
to  submit  to  a  physical  or  mental  examination  by  a  suitably  licensed  or  certified 
examiner.  The  court  has  the  same  authority  to  order  a  party  to  produce  for 
examination  a  person  who  is  in  its  custody  or  under  its  legal  control. 

(2)  Motion  and  Notice;  Contents  of  the  Order.  The  order: 

(A)  mav  be  made  only  on  motion  for  good  cause  and  on  notice  to  all 
parties  and  the  person  to  be  examined;  and 

(B)  must  specify-  the  time,  place,  manner,  conditions,  and  scope  of  the 
examination,  as  well  as  the  person  or  persons  who  will  perform  it. 

(b)  Examiner's  Report. 

(J)  Request  bv  the  Party  or  Person  Examined.  The  partv  who  moved  for  the 
examination  must,  on  request,  deliver  to  the  requester  a  copy  of  the  examiner's 
report,  together  with  like  reports  of  all  earlier  examinations  of  the  same 
condition.  The  request  may  be  made  by  the  party  against  whom  the  examination 
order  was  issued  or  bv  the  person  examined. 

(2)  Contents.  The  examiner's  report  must  be  in  writing  and  must  set  out  in  detail 
the  examiner's  findings,  including  diagnoses,  conclusions,  and  the  results  of  am  tests. 

(3)  Request  bx  the  Moving  Party.  After  delivering  the  reports,  the  party  who 
moved  for  the  examination  may  request  —  and  is  entitled  to  receive  —  from  the 
partv  against  whom  the  examination  order  was  issued  like  reports  of  all  earlier  or 
later  examinations  of  the  same  condition.  But  those  reports  need  not  be  delivered 
by  the  partv  with  custody  or  control  of  the  person  examined  if  the  party  shows 
that  it  could  not  obtain  them. 

(4)  Waiver  of  Privilege.  By  requesting  and  obtaining  the  examiner's  report, 
or  by  deposing  the  examiner,  the  party  examined  waives  am-  privilege  it  may 
have  —  in  that  action  or  any  other  action  involving  the  same  controversv  — 
concerning  testimonv  about  all  examinations  of  the  same  condition. 

(5)  Failure  to  Deliver  a  Report.  The  court  on  motion  may  order  —  on  just 
terms  —  that  a  party  deliver  the  report  of  an  examination.  If  the  report  is  not 
provided,  the  court  may  exclude  the  examiner's  testimony  at  trial. 

(6)  Scope.  This  subdivision  (b)  applies  also  to  an  examination  made  by  the 
parties'  agreement,  unless  the  agreement  states  otherwise.  This  subdivision  does 
not  preclude  obtaining  an  examiner's  report  or  deposing  an  examiner  under 
other  rules. 
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Rule  36.     Requests  for  Admission 

(a)  Scope  and  Procedure. 

(J)  Scope.  A  partv  mav  serve  on  any  other  party  a  written  request  to  admit, 
for  purposes  of  the  pending  action  onlv,  the  truth  of  any  matters  within  the  scope 
of  Rule  26(b)(1)  relating  to: 

(A)  facts,  the  application  of  law  to  fact,  or  opinions  about  either;  and 

(B)  the  genuineness  of  any  described  documents. 

(2)  Form;  Copy  of  a  Document.  Each  matter  must  be  separatelv  stated.  A 
request  to  admit  the  genuineness  of  a  document  must  be  accompanied  bv  a  copy 
of  the  document  unless  it  is,  or  has  been,  otherwise  furnished  or  made  available 
for  inspection  and  copying. 

(3)  Time  to  Respond;  Effect  of  Not  Responding.  A  matter  is  admitted 
unless,  within  30  davs  after  being  served,  the  part}'  to  whom  the  request  is 
directed  serves  on  the  requesting  partv  a  written  answer  or  objection  addressed  to 
the  matter  and  signed  bv  the  part}'  or  its  attorney.  A  shorter  or  longer  time  for 
responding  may  be  stipulated  to  under  Rule  29  or  be  ordered  by  the  court. 

(4)  Answer.  If  a  matter  is  not  admitted,  the  answer  must  specifically  deny  it  or 
state  in  detail  why  the  answering  partv  cannot  truthfullv  admit  or  deny  it.  A  denial 
must  fairly  respond  to  the  substance  of  the  matter;  and  when  good  faith  requires 
that  a  part}'  qualify  an  answer  or  deny  only  a  part  of  a  matter,  the  answer  must 
specify  the  part  admitted  and  qualify  or  deny  the  rest.  The  answering  part}'  may 
assert  lack  of  knowledge  or  information  as  a  reason  for  failing  to  admit  or  deny  only 
if  the  part}'  states  that  it  has  made  reasonable  inquirv  and  that  the  information  it 
knows  or  can  readily  obtain  is  insufficient  to  enable  it  to  admit  or  deny. 

(5)  Objections.  The  grounds  for  objecting  to  a  request  must  be  stated.  A 
part}'  must  not  object  solelv  on  the  ground  that  the  request  presents  a  genuine 
issue  for  trial. 

(6)  Motion  Regarding  the  Sufficiency  of  an  Answer  or  Objection.  The 

requesting  partv  mav  move  to  determine  the  sufficiency  of  an  answer  or 
objection.  Unless  the  court  finds  an  objection  justified,  it  must  order  that  an 
answer  be  served.  On  finding  that  an  answer  does  not  comply  with  this  rule,  the 
court  may  order  either  that  the  matter  is  admitted  or  that  an  amended  answer  be 
served.  The  court  mav  defer  its  final  decision  until  a  pretrial  conference  or  a 
specified  time  before  trial.  Rule  37(a)(5)  applies  to  an  award  of  expenses. 

(b)  Effect  of  an  Admission;  Withdrawing  or  Amending  It.  A  matter 
admitted  under  this  rule  is  conclusively  established  unless  the  court,  on  motion, 
permits  the  admission  to  be  withdrawn  or  amended.  Subject  to  Rule  16(e),  the 
court  may  permit  withdrawal  or  amendment  if  it  would  promote  the  presentation 
of  the  merits  of  the  action  and  if  the  court  is  not  persuaded  that  it  would 
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prejudice  the  requesting  part}'  in  maintaining  or  defending  the  action  on  the 
merits.  An  admission  under  this  rule  is  not  an  admission  for  any  other  purpose 
and  cannot  be  used  against  the  party  in  any  other  proceeding. 


Rule  37.     Failure  to  Make  Disclosures  or  to  Cooperate  in 
Discover);  Sanctions 

(a)  Motion  for  an  Order  Compelling  Disclosure  or  Discovery. 

(1)  In  General.  On  notice  to  other  parties  and  all  affected  persons,  a  party 
ma\  move  for  an  order  compelling  disclosure  or  discover}.  The  motion  must 
include  a  certification  that  the  movant  has  in  good  faith  conferred  or  attempted 
to  confer  with  the  person  or  partv  failing  to  make  disclosure  or  diseoverv  in  an 
effort  to  obtain  it  without  court  action. 

(2)  Appropriate  Court.  A  motion  for  an  order  to  a  party  must  be  made  in 
the  court  where  the  action  is  pending.  A  motion  for  an  order  to  a  nonparty  must 
be  made  in  the  court  where  the  discovery  is  or  will  be  taken. 

(3)  Specific  Motions. 

(A)  To  Compel  Disclosure.  If  a  part}-  fails  to  make  a  disclosure  required  bv 
Rule  26(a),  any  other  part}'  may  move  to  compel  disclosure  and  for  appropriate 
sanctions. 

(B)  To  Compel  a  Discovery  Response.  A  part}'  seeking  diseoverv  mav  move 
for  an  order  compelling  an  answer,  designation,  production,  or  inspection. 
This  motion  may  be  made  if: 

(i)  a  deponent  fails  to  answer  a  question  asked  under  Rule  30  or  31; 

(ii)  a  corporation  or  other  entitv  fails  to  make  a  designation  under  Rule 
30(b)(6)  or  31(a)  (4); 

(iii)  a  part}  fails  to  answer  an  interrogator}  submitted  under  Rule  33;  or 

(iv)  a  part}  fails  to  respond  that  inspection  will  be  permitted  —  or  fails 
to  permit  inspection  —  as  requested  under  Rule  34. 

(C)  Related  to  a  Deposition.  When  taking  an  oral  deposition,  the  party 
asking  a  question  may  complete  or  adjourn  the  examination  before  moving  for 
an  order. 

(4)  Evasive  or  Incomplete  Disclosure,  Answer,  or  Response.  For  purposes 
of  this  subdivision  (a),  an  evasive  or  incomplete  disclosure,  answer,  or  response 
must  be  treated  as  a  failure  to  disclose,  answer,  or  respond. 

(5)  Payment  of  Expenses;  Protective  Orders. 

(A)  If  the  Motion  Is  Granted  (or  Disclosure  or  Discovery  Is  Provided  After 
Filing).  If  the  motion  is  granted  —  or  if  the  disclosure  or  requested  discovery  is 
provided  after  the  motion  was  filed  —  the  court  must,  after  giving  an 
opportunity  to  be   heard,   require  the   part}    or  deponent  whose  conduct 
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necessitated  the  motion,  the  party  or  attorney  advising  that  conduct,  or  both  to 
pav  the  movant's  reasonable  expenses  incurred  in  making  the  motion, 
including  attorney's  fees.  But  the  court  must  not  order  this  payment  if: 

(i)  the  movant  filed  the  motion  before  attempting  in  good  faith  to 
obtain  the  disclosure  or  discovery  without  court  action; 

(ii)  the  opposing  party's  nondisclosure,  response,  or  objection  was 
substantially  justified;  or 

(iii)  other  circumstances  make  an  award  of  expenses  unjust. 

(B)  If  the  Motion  Is  Denied.  If  the  motion  is  denied,  the  court  may  issue 
any  protective  order  authorized  under  Rule  26(c)  and  must,  after  giving  an 
opportunity  to  be  heard,  require  the  movant,  the  attorney  filing  the  motion,  or 
both  to  pay  the  party  or  deponent  who  opposed  the  motion  its  reasonable 
expenses  incurred  in  opposing  the  motion,  including  attorney's  fees.  But  the 
court  must  not  order  this  payment  if  the  motion  was  substantially  justified  or 
other  circumstances  make  an  award  of  expenses  unjust. 

(C)  If  the  Motion  Is  Granted  in  Part  and  Denied  in  Part.  If  the  motion  is 
granted  in  part  and  denied  in  part,  the  court  may  issue  any  protective  order 
authorized  under  Rule  26(c)  and  may,  after  giying  an  opportunity  to  be  heard, 
apportion  the  reasonable  expenses  for  the  motion. 

(b)  Failure  to  Comply  with  a  Court  Order. 

(J)  Sanctions  in  the  District  Where  the  Deposition  Is  Taken.  If  the  court 
where  the  discovery  is  taken  orders  a  deponent  to  be  sworn  or  to  answer  a  question 
and  the  deponent  fails  to  obey,  the  failure  may  be  treated  as  contempt  of  court. 

(2)  Sanctions  in  the  District  Where  the  Action  Is  Pending. 

(A)  For  Not  Obe}ing  a  Discovery  Order.  If  a  party  or  a  party's  officer, 
director,  or  managing  agent  —  or  a  witness  designated  under  Rule  30(b)(6)  or 
31(a)(4)  —  fails  to  obey  an  order  to  provide  or  permit  discovery,  including  an 
order  under  Rule  26(f),  35,  or  37(a),  the  court  where  the  action  is  pending 
may  issue  further  just  orders.  They  may  include  the  following: 

(i)  directing  that  the  matters  embraced  in  the  order  or  other  designated 
facts  be  taken  as  established  for  purposes  of  the  action,  as  the  prevailing 
party  claims; 

(ii)  prohibiting  the  disobedient  party  from  supporting  or  opposing 
designated  claims  or  defenses,  or  from  introducing  designated  matters  in 
evidence; 

(iii)  striking  pleadings  in  whole  or  in  part; 
(iv)  staying  further  proceedings  until  the  order  is  obeyed; 
(v)  dismissing  the  action  or  proceeding  in  whole  or  in  part; 
(vi)  rendering  a  default  judgment  against  the  disobedient  partv;  or 
(vii)  treating  as  contempt  of  court  the  failure  to  obey  any  order  except 
an  order  to  submit  to  a  physical  or  mental  examination. 
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(B)  For  Not  Producing  a  Person  for  Examination.  If  a  part)'  fails  to  comply 
with  an  order  under  Rule  35(a)  requiring  it  to  produce  another  person  for 
examination,  the  court  may  issue  any  of  the  orders  listed  in  Rule  37(b)(2)(A)(i)- 
(vi),  unless  the  disobedient  party  shows  that  it  cannot  produce  the  other  person. 

(C)  Payment  of  Expenses.  Instead  of  or  in  addition  to  the  orders  above,  the 
court  must  order  the  disobedient  part)-,  the  attorney  advising  that  part}-,  or  both 
to  pav  the  reasonable  expenses,  including  attorney's  fees,  caused  by  the  failure, 
unless  the  failure  was  substantially  justified  or  other  circumstances  make  an 
award  of  expenses  unjust. 

(c)  Failure  to  Disclose,  to  Supplement  an  Earlier  Response,  or  to  Admit. 

(J)  Failure  to  Disclose  or  Supplement.  If  a  part)'  fails  to  provide 
information  or  identify  a  witness  as  required  by  Rule  26(a)  or  (e),  the  part)  is 
not  allowed  to  use  that  information  or  witness  to  supply  evidence  on  a  motion,  at 
a  hearing,  or  at  a  trial,  unless  the  failure  was  substantially  justified  or  is  harmless. 
In  addition  to  or  instead  of  this  sanction,  the  court,  on  motion  and  after  giving  an 
opportunity  to  be  heard: 

(A)  may  order  payment  of  the  reasonable  expenses,  including  attorney's 
fees,  caused  by  the  failure; 

(B)  mav  inform  the  jury  of  the  party's  failure;  and 

(C)  may  impose  other  appropriate  sanctions,  including  anv  of  the  orders 
listed  in  Rule  37(b)(2)(A)(i)-(vi). 

(2)  Failure  to  Admit.  If  a  party  fails  to  admit  what  is  requested  under  Rule 
36  and  if  the  requesting  party  later  proves  a  document  to  be  genuine  or  the 
matter  true,  the  requesting  part}'  may  move  that  the  party  who  failed  to  admit  pay 
the  reasonable  expenses,  including  attorney's  fees,  incurred  in  making  that  proof. 
The  court  must  so  order  unless: 

(A)  the  request  was  held  objectionable  under  Rule  36(a); 

(B)  the  admission  sought  was  of  no  substantial  importance; 

(C)  the  part}'  failing  to  admit  had  a  reasonable  ground  to  believe  that  it 
might  prevail  on  the  matter;  or 

(D)  there  was  other  good  reason  for  the  failure  to  admit. 

(d)  Party's  Failure  to  Attend  Its  Own  Deposition,  Serve  Answers  to 
Interrogatories,  or  Respond  to  a  Request  for  Inspection. 

(J)  In  General. 

(A)  Motion;  Grounds  for  Sanctions.  The  court  where  the  action  is 
pending  may,  on  motion,  order  sanctions  if: 

(i)  a  partv  or  a  party's  officer,  director,  or  managing  agent  —  or  a  person 
designated  under  Rule  30(b)(6)  or  31(a)(4)  —  fails,  after  being  served  with 
proper  notice,  to  appear  for  that  person's  deposition;  or 


473 


Rule  37  Pending  Stylistic  Revisions  to  Federal  Rules  of  Civil  Procedure 

(ii)  a  party,  after  being  properly  served  with  interrogatories  under  Rule 
33  or  a  request  for  inspection  under  Rule  34,  fails  to  serve  its  answers, 
objections,  or  written  response. 

(B)  Certification.  A  motion  for  sanctions  for  failing  to  answer  or  respond 
must  include  a  certification  that  the  movant  has  in  good  faith  conferred  or 
attempted  to  confer  with  the  parts'  failing  to  act  in  an  effort  to  obtain  the 
answer  or  response  without  court  action. 

(2)  Unacceptable  Excuse  for  Failing  to  Act.  A  failure  described  in  Rule 
37(d)(1)(A)  is  not  excused  on  the  ground  that  the  discovery  sought  was 
objectionable,  unless  the  party  failing  to  act  has  a  pending  motion  for  a 
protective  order  under  Rule  26(c). 

(3)  Types  of  Sanctions.  Sanctions  may  include  anv  of  the  orders  listed  in  Rule 
37(b)(2  |(A)(i  H  \  i  I.  Instead  of  or  in  addition  to  these  sanctions,  the  court  must  require 
the  party  failing  to  act,  the  attorney  advising  that  party,  or  both  to  pav  the  reasonable 
expenses,  including  attorney's  fees,  caused  bv  the  failure,  unless  the  failure  was 
substantially  justified  or  other  circumstances  make  an  award  of  expenses  unjust. 

(e)  Failure  to  Provide  Electronically  Stored  Information.  Absent 
exceptional  circumstances,  a  court  mav  not  impose  sanctions  under  these 
rules  on  a  party  for  failing  to  provide  electronically  stored  information  lost  as  a 
result  of  the  routine,  good-faith  operation  of  an  electronic  information  system. 

(f)  Failure  to  Participate  in  Framing  a  Discovery  Plan.  If  a  part}  or  its 
attorney  fails  to  participate  in  good  faith  in  developing  and  submitting  a 
proposed  discovery  plan  as  required  bv  Rule  26(f),  the  court  mav,  after  gning  an 
opportunity  to  be  heard,  require  that  party  or  attorney  to  pav  to  am"  other  party 
the  reasonable  expenses,  including  attorney's  fees,  caused  bv  the  failure. 


VI.     Trials 

Rule  38.     Right  to  a  Jurv  Trial;  Demand 

(a)  Right  Preserved.  The  right  of  trial  bv  jury  as  declared  by  the  Seventh 
Amendment  to  the  Constitution  —  or  as  provided  by  a  federal  statute  —  is 
preserved  to  the  parties  inviolate. 

(b)  Demand.  On  any  issue  triable  of  right  bv  a  jurv.  a  party  max  demand  a 
jury  trial  by. 

(1)  serving  the  other  parties  with  a  written  demand  —  which  may  be 
included  in  a  pleading  —  no  later  than  10  days  after  the  last  pleading  directed  to 
the  issue  is  served;  and 
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(2)  filing  the  demand  in  accordance  with  Rule  5(d). 

(c)  Specifying  Issues.  In  its  demand,  a  party  may  specif)'  the  issues  that  it 
wishes  to  have  tried  bv  a  jurv;  otherwise,  it  is  considered  to  have  demanded  a  jurv 
trial  on  all  the  issues  so  triable.  If  the  part}-  has  demanded  a  jury  trial  on  only 
some  issues,  any  other  party  may  —  within  10  days  after  being  served  with  the 
demand  or  within  a  shorter  time  ordered  by  the  court  —  serve  a  demand  for  a 
jurv  trial  on  anv  other  or  all  factual  issues  triable  bv  jury. 

(d)  Waiver;  Withdrawal.  A  party  waives  a  jury  trial  unless  its  demand  is  properlv 
served  and  filed.  A  proper  demand  may  be  withdrawn  only  if  the  parties  consent. 

(e)  Admiralty  and  Maritime  Claims.  These  rules  do  not  create  a  right  to 
a  jurv  trial  on  issues  in  a  claim  that  is  an  admiralty  or  maritime  claim  under  Rule 

9(h).' 


Rule  39.     Trial  by  Jury  or  by  the  Court 

(a)  When  a  Demand  Is  Made.  When  a  jury  trial  has  been  demanded  under 
Rule  38,  the  action  must  be  designated  on  the  docket  as  a  jury  action.  The  trial 
on  all  issues  so  demanded  must  be  by  jury  unless: 

(1)  the  parties  or  their  attorneys  file  a  stipulation  to  a  nonjurv  trial  or  so 
stipulate  on  the  record;  or 

(2)  the  court,  on  motion  or  on  its  own,  finds  that  on  some  or  all  of  those 
issues  there  is  no  federal  right  to  a  jury  trial. 

(b)  When  No  Demand  Is  Made.  Issues  on  which  a  jury  trial  is  not  properly- 
demanded  are  to  be  tried  by  the  court.  But  the  court  mav,  on  motion,  order  a 
jury  trial  on  any  issue  for  which  a  jury  might  have  been  demanded. 

(c)  Advisory  Jury;  Jury  Trial  by  Consent.  In  an  action  not  triable  of  right  by 
a  jury,  the  court,  on  motion  or  on  its  own: 

(1)  may  try  any  issue  with  an  advisory  jury;  or 

(2)  may,  with  the  parties'  consent,  try  any  issue  by  a  jury  whose  verdict  has 
the  same  effect  as  if  a  jury  trial  had  been  a  matter  of  right,  unless  the  action  is 
against  the  United  States  and  a  federal  statute  provides  for  a  nonjury  trial. 


Rule  40.     Scheduling  Cases  for  Trial 

Each  court  must  provide  by  rule  for  scheduling  trials.  The  court  must  give 
priority  to  actions  entitled  to  priority  by  a  federal  statute. 
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Rule  41.     Dismissal  of  Actions 

(a)  Voluntary  Dismissal. 

(J)  By  the  Plaintiff. 

(A)  Without  a  Court  Order.  Subject  to  Rules  23(e),  23.1(c),  23.2,  and  66 
and  any  applicable  federal  statute,  the  plaintiff  may  dismiss  an  action  without 
a  court  order  by  filing: 

(i)  a  notice  of  dismissal  before  the  opposing  part)-  serves  either  an 
answer  or  a  motion  for  summary  judgment;  or 

(ii)  a  stipulation  of  dismissal  signed  by  all  parties  who  have  appeared. 

(B)  Effect.  Unless  the  notice  or  stipulation  states  otherwise,  the  dismissal 
is  without  prejudice.  But  if  the  plaintiff  previously  dismissed  any  federal-  or 
state-court  action  based  on  or  including  the  same  claim,  a  notice  of  dismissal 
operates  as  an  adjudication  on  the  merits. 

(2)  By  Court  Order;  Effect.  Except  as  provided  in  Rule  41(a)(1),  an  action 
may  be  dismissed  at  the  plaintiffs  request  only  by  court  order,  on  terms  that  the 
court  considers  proper.  If  a  defendant  has  pleaded  a  counterclaim  before  being 
served  with  the  plaintiffs  motion  to  dismiss,  the  action  may  be  dismissed  over  the 
defendant's  objection  only  if  the  counterclaim  can  remain  pending  for 
independent  adjudication.  Unless  the  order  states  otherwise,  a  dismissal  under 
this  paragraph  (2)  is  without  prejudice. 

(b)  Involuntary  Dismissal;  Effect.  If  the  plaintiff  fails  to  prosecute  or  to 
comply  with  these  rules  or  a  court  order,  a  defendant  mav  move  to  dismiss  the 
action  or  any  claim  against  it.  Unless  the  dismissal  order  states  otherwise,  a 
dismissal  under  this  subdivision  (b)  and  any  dismissal  not  under  this 
rule  —  except  one  for  lack  of  jurisdiction,  improper  venue,  or  failure  to  join  a 
party  under  Rule  19  —  operates  as  an  adjudication  on  the  merits. 

(c)  Dismissing  a  Counterclaim,  Crossclaim,  or  Third-Party  Claim.  This 
rule  applies  to  a  dismissal  of  anv  counterclaim,  crossclaim,  or  third-party  claim. 
A  claimant's  voluntary  dismissal  under  Rule  41(a)(l)(A)(i)  must  be  made: 

( 1 )  before  a  responsive  pleading  is  served;  or 

(2)  if  there  is  no  responsive  pleading,  before  evidence  is  introduced  at  a 
hearing  or  trial. 

(d)  Costs  of  a  Previously  Dismissed  Action.  If  a  plaintiff  who  previously 
dismissed  an  action  in  any  court  files  an  action  based  on  or  including  the  same 
claim  against  the  same  defendant,  the  court: 

( 1 )  may  order  the  plaintiff  to  pay  all  or  part  of  the  costs  of  that  previous 
action;  and 

(2)  may  stay  the  proceedings  until  the  plaintiff  has  complied. 
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Rule  42.     Consolidation;  Separate  Trials 

(a)  Consolidation.  If  actions  before  the  court  involve  a  common  question  of 
law  or  fact,  the  court  may: 

(1)  join  for  hearing  or  trial  anv  or  all  matters  at  issue  in  the  actions; 

(2)  consolidate  the  actions;  or 

(3)  issue  any  other  orders  to  avoid  unnecessary  cost  or  delav. 

(b)  Separate  Trials.  For  convenience,  to  avoid  prejudice,  or  to  expedite  and 
economize,  the  court  may  order  a  separate  trial  of  one  or  more  separate  issues, 
claims,  crossclaims,  counterclaims,  or  third-party  claims.  When  ordering  a 
separate  trial,  the  court  must  preserve  anv  federal  right  to  a  jury  trial. 


Rule  43.     Taking  Testimony 

(a)  In  Open  Court.  At  trial,  the  witnesses'  testimony  must  be  taken  in  open 
court  unless  a  federal  statute,  the  Federal  Rules  of  Evidence,  these  rules,  or  other 
rules  adopted  by  the  Supreme  Court  provide  otherwise.  For  good  cause  in 
compelling  circumstances  and  with  appropriate  safeguards,  the  court  mav  permit 
testimonv  in  open  court  by  contemporaneous  transmission  from  a  different 
location. 

(b)  Affirmation  Instead  of  an  Oath.  WTren  these  rules  require  an  oath,  a 
solemn  affirmation  suffices. 

(c)  Evidence  on  a  Motion.  When  a  motion  relies  on  facts  outside  the 
record,  the  court  may  hear  the  matter  on  affidavits  or  may  hear  it  wholly  or  partlv 
on  oral  testimonv  or  on  depositions. 

(d)  Interpreter.  The  court  may  appoint  an  interpreter  of  its  choosing;  fix 
reasonable  compensation  to  be  paid  from  funds  provided  bv  law  or  bv  one  or 
more  parties;  and  tax  the  compensation  as  costs. 


Rule  44.     Proving  an  Official  Record 

(a)  Means  of  Proving. 

(1)    Domestic    Record.    Each    of   the    following    evidences    an    official 
record  —  or  an  entrv  in  it  —  that  is  otherwise  admissible  and  is  kept  within  the 
United  States,  any  state,  district,  or  commonwealth,  or  any  territorv  subject  to  the 
administrative  or  judicial  jurisdiction  of  the  United  States: 
(A)  an  official  publication  of  the  record;  or 
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(B)  a  copy  attested  bv  the  officer  with  legal  custody  of  the  record  —  or  bv 
the  officer's  deputy  —  and  accompanied  by  a  certificate  that  the  officer  has 
custody.  The  certificate  must  be  made  under  seal: 

(i)  bv  a  judge  of  a  court  of  record  in  the  district  or  political  subdivision 
where  the  record  is  kept;  or 

(ii)  by  any  public  officer  with  a  seal  of  office  and  with  official  duties  in 
the  district  or  political  subdivision  where  the  record  is  kept. 

(2)  Foreign  Record. 

(A)  In  General.  Each  of  the  following  evidences  a  foreign  official 
record  —  or  an  entry  in  it  —  that  is  otherwise  admissible: 

(i)  an  official  publication  of  the  record;  or 

(ii)  the  record  —  or  a  copv  —  that  is  attested  bv  an  authorized  person 
and  is  accompanied  either  by  a  final  certification  of  genuineness  or  by  a 
certification  under  a  treats'  or  convention  to  which  the  United  States  and 
the  country'  where  the  record  is  located  are  parties. 

(B)  Final  Certification  of  Genuineness.  A  final  certification  must  certify  the 
genuineness  of  the  signature  and  official  position  of  the  attester  or  of  any  foreign 
official  whose  certificate  of  genuineness  relates  to  the  attestation  or  is  in  a  chain  of 
certificates  of  genuineness  relating  to  the  attestation.  A  final  certification  may  be 
made  by  a  secretary  of  a  United  States  embassy  or  legation;  by  a  consul  general, 
vice  consul,  or  consular  agent  of  the  United  States;  or  bv  a  diplomatic  or  consular 
official  of  the  foreign  country'  assigned  or  accredited  to  the  United  States. 

(C)  Other  Means  of  Proof  If  all  parties  have  had  a  reasonable  opportunity 
to  investigate  a  foreign  record's  authenticity  and  accuracy,  the  court  mav,  for 
good  cause,  either: 

(i)  admit  an  attested  copv  without  final  certification;  or 
(ii)  permit  the  record  to  be  evidenced  bv  an  attested  summary  with  or 
without  a  final  certification. 

(b)  Lack  of  a  Record.  A  written  statement  that  a  diligent  search  of 
designated  records  revealed  no  record  or  entry  of  a  specified  tenor  is  admissible 
as  evidence  that  the  records  contain  no  such  record  or  entry.  For  domestic 
records,  the  statement  must  be  authenticated  under  Rule  44(a)(1).  For  foreign 
records,  the  statement  must  comply  with  (a)(2)(C)(ii). 

(c)  Other  Proof.  A  part)'  may  prove  an  official  record  —  or  an  entry  or  lack 
of  an  entry  in  it  —  by  any  other  method  authorized  by  law. 


Rule  44.1.     Determining  Foreign  Law 

A  party  who  intends  to  raise  an  issue  about  a  foreign  country's  law  must  give 
notice  by  a  pleading  or  other  writing.  In  determining  foreign  law,  the  court  may 
consider  any  relevant  material  or  source,  including  testimony,  whether  or  not 
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submitted  by  a  party  or  admissible  under  the  Federal  Rules  of  Evidence.  The 
court's  determination  must  be  treated  as  a  ruling  on  a  question  of  law. 


Rule  45.     Subpoena 

(a)  In  General. 

(J)  Form  and  Contents. 

(A)  Requirements  —  In  General.  Even'  subpoena  must: 
( i  i  state  the  court  from  which  it  issued; 

'  ii  i  state  the  tide  of  the  action,  the  court  in  which  it  is  pending,  and  its 
civil-action  number; 

(iii)  command  each  person  to  whom  it  is  directed  to  do  the  following  at 
a  specified  time  and  place:  attend  and  testify;  produce  designated 
documents,  electronicallv  stored  information,  or  tangible  things  in  that 
person's  possession,  custody,  or  control;  or  permit  the  inspection  of 
premises;  and 

(iv)  set  out  the  text  of  Rule  45(c)  and  (d  . 

(B)  Command  to  Attend  a  Deposition  —  Sotice  of  the  Recording  Method. 
A  subpoena  commanding  attendance  at  a  deposition  must  state  the  method  for 
recording  the  testimony. 

(C)  Combining  or  Separating  a  Command  to  Produce  or  to  Permit 
Inspection;  Specifying  the  Fonn  for  Electronically  Stored  Information.  A 
command  to  produce  documents,  electronically  stored  information,  or 
tangible  things  or  to  permit  the  inspection  of  premises  may  be  included  in 
a  subpoena  commanding  attendance  at  a  deposition,  hearing,  or  trial,  or  may 
be  set  out  in  a  separate  subpoena.  A  subpoena  may  specif}-  the  form  or  forms  in 
which  electronicallv  stored  information  is  to  be  produced. 

(D)  Command  to  Produce;  Included  Obligations.  A  command  in  a 
subpoena  to  produce  documents,  electronically  stored  information,  or  tangible 
things  requires  the  responding  party  to  permit  inspection,  copying,  testing,  or 
sampling  of  the  materials. 

(2)  Issued  from  Which  Court.  A  subpoena  must  issue  as  follows: 

(A)  for  attendance  at  a  hearing  or  trial,  from  the  court  for  the  district 
where  the  hearing  or  trial  is  to  be  held; 

(B)  for  attendance  at  a  deposition,  from  the  court  for  the  district  where 
the  deposition  is  to  be  taken;  and 

(C)  for  production  or  inspection,  if  separate  from  a  subpoena 
commanding  a  person's  attendance,  from  the  court  for  the  district  where 
the  production  or  inspection  is  to  be  made. 

(3)  Issued  bx  Whom.  The  clerk  must  issue  a  subpoena,  signed  but  otherw  ise 
in  blank,  to  a  party  who  requests  it.  That  party  must  complete  it  before  service. 
An  attornev  also  may  issue  and  sign  a  subpoena  as  an  officer  of: 
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(A)  a  court  in  which  the  attorney  is  authorized  to  practice;  or 

(B)  a  court  for  a  district  where  a  deposition  is  to  be  taken  or  production  is 
to  be  made,  if  the  attorney  is  authorized  to  practice  in  the  court  where  the 
action  is  pending. 

(b)  Service. 

(J)  By  Whom;  Tendering  Fees;  Serving  a  Copy  of  Certain  Subpoenas.  Any 

person  who  is  at  least  18  years  old  and  not  a  party  may  serve  a  subpoena.  Serving 
a  subpoena  requires  delivering  a  copy  to  the  named  person  and,  if  the  subpoena 
requires  that  person's  attendance,  tendering  the  fees  for  1  day's  attendance  and 
the  mileage  allowed  by  law.  Fees  and  mileage  need  not  be  tendered  when  the 
subpoena  issues  on  behalf  of  the  United  States  or  any  of  its  officers  or  agencies.  If 
the  subpoena  commands  the  production  of  documents,  electronically  stored 
information,  or  tangible  things  or  the  inspection  of  premises  before  trial,  then 
before  it  is  served,  a  notice  must  be  served  on  each  part}'. 

(2)  Service  in  the  United  States.  Subject  to  Rule  45(c)(3)(A)(ii),  a  subpoena 
may  be  served  at  any  place: 

(A)  within  the  district  of  the  issuing  court; 

(B)  outside  that  district  but  within  100  miles  of  the  place  specified  for  the 
deposition,  hearing,  trial,  production,  or  inspection; 

(C)  within  the  state  of  the  issuing  court  if  a  state  statute  or  court  rule 
allows  service  at  that  place  of  a  subpoena  issued  by  a  state  court  of  general 
jurisdiction  sitting  in  the  place  specified  for  the  deposition,  hearing,  trial, 
production,  or  inspection;  or 

(D)  that  the  court  authorizes  on  motion  and  for  good  cause,  if  a  federal 
statute  so  provides. 

(3)  Service  in  a  Foreign  Country.  28  U.S.C.  §1783  governs  issuing  and 
serving  a  subpoena  directed  to  a  United  States  national  or  resident  who  is  in  a 
foreign  country. 

(4)  Proof  of  Service.  Proving  service,  when  necessary,  requires  filing  with 
the  issuing  court  a  statement  showing  the  date  and  manner  of  service  and  the 
names  of  the  persons  served.  The  statement  must  be  certified  by  the  server. 

(c)  Protecting  a  Person  Subject  to  a  Subpoena. 

(J)  Avoiding  Undue  Burden  or  Expense;  Sanctions.  A  party  or  attorney 
responsible  for  issuing  and  serving  a  subpoena  must  take  reasonable  steps  to 
avoid  imposing  undue  burden  or  expense  on  a  person  subject  to  the  subpoena. 
The  issuing  court  must  enforce  this  duty  and  impose  an  appropriate 
sanction  —  which  may  include  lost  earnings  and  reasonable  attorney's  fees  —  on 
a  part}'  or  attorney  who  fails  to  comply. 
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(2)  Command  to  Produce  Materials  or  Permit  Inspection. 

(A)  Appearance  Sot  Required.  A  person  commanded  to  produce 
documents,  electronically  stored  information,  or  tangible  things,  or  to  permit 
the  inspection  of  premises,  need  not  appear  in  person  at  the  place  of 
production  or  inspection  unless  also  commanded  to  appear  for  a  deposition, 
hearing,  or  trial. 

(B)  Objections.  A  person  commanded  to  produce  documents  or  tangible 
things  or  to  permit  inspection  may  serve  on  the  party  or  attorney  designated  in 
the  subpoena  a  written  objection  to  inspecting,  copving,  testing  or  sampling 
am'  or  all  of  the  materials  or  to  inspecting  the  premises  —  or  to  producing 
electronically  stored  information  in  the  form  or  forms  requested.  The 
objection  must  be  served  before  the  earlier  of  the  time  specified  for 
compliance  or  14  days  after  the  subpoena  is  served.  If  an  objection  is  made, 
the  following  rules  apply: 

i  i  i  At  anv  time,  on  notice  to  the  commanded  person,  the  serving  party 
may  move  the  issuing  court  for  an  order  compelling  production  or 
inspection. 

(ii)  These  acts  may  be  required  only  as  directed  in  the  order,  and  the 
order  must  protect  a  person  who  is  neither  a  partv  nor  a  party's  officer  from 
significant  expense  resulting  from  compliance. 

(3)  Quashing  or  Modifying  a  Subpoena. 

(A)  When  Required.  On  timelv  motion,  the  issuing  court  must  quash  or 
modify  a  subpoena  that: 

i    fails  to  allow  a  reasonable  time  to  eomplv; 

I  ii  i  requires  a  person  who  is  neither  a  part}-  nor  a  party's  officer  to  travel 
more  than  100  miles  from  where  that  person  resides,  is  employed,  or  regularly 
transacts  business  in  person  —  except  that,  subject  to  Rule  45(c  3  B  iii  . 
the  person  mav  be  commanded  to  attend  a  trial  bv  traveling  from  anv  such 
place  within  the  state  where  the  trial  is  held: 

(iii)  requires  disclosure  of  privileged  or  other  protected  matter,  if  no 
exception  or  waiver  applies;  or 

iv   subjects  a  person  to  undue  burden. 

(B)  When  Permitted.  To  protect  a  person  subject  to  or  affected  bv  a 
subpoena,  the  issuing  court  may,  on  motion,  quash  or  modify  the  subpoena  if 
it  requires: 

(i)  disclosing  a  trade  secret  or  other  confidential  research,  develop- 
ment, or  commercial  information; 

(ii)  disclosing  an  unretained  expert's  opinion  or  information  that  does 
not  describe  specific  occurrences  in  dispute  and  results  from  the  expert's 
study  that  was  not  requested  bv  a  party;  or 

(iii)  a  person  who  is  neither  a  part}  nor  a  party's  officer  to  incur 
substantial  expense  to  travel  more  than  100  miles  to  attend  trial. 
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(C)  Specifying  Conditions  as  an  Alternative.  In  the  circumstances 
described  in  Rule  45(c)(3)(B),  the  court  mav,  instead  of  quashing  or 
modifying  a  subpoena,  order  appearance  or  production  under  specified 
conditions  if  the  serving  party: 

(i)  shows  a  substantial  need  for  the  testimony  or  material  that  cannot 
be  otherwise  met  without  undue  hardship;  and 

(ii)  ensures  that  the  subpoenaed  person  will  be  reasonably  compensated. 

(d)  Duties  in  Responding  to  a  Subpoena. 

(J)  Producing  Documents  or  Electronically  Stored  Information.  These 
procedures  apply  to  producing  documents  or  electronically  stored  information: 

(A)  Documents.  A  person  responding  to  a  subpoena  to  produce 
documents  must  produce  them  as  thev  are  kept  in  the  ordinary  course  of 
business  or  must  organize  and  label  them  to  correspond  to  the  categories  in 
the  demand. 

(B)  Form  for  Producing  Electronically  Stored  Information  Sot  Specified.  If 
a  subpoena  does  not  specif)-  a  form  for  producing  electronically  stored 
information,  the  person  responding  must  produce  it  in  a  form  or  forms  in 
which  it  is  ordinarily  maintained  or  in  a  reasonably  usable  form  or  forms. 

(C)  Electronically  Stored  Information  Produced  in  Only  One  Form.  The 
person  responding  need  not  produce  the  same  electronically  stored 
information  in  more  than  one  form. 

(D)  Inaccessible  Electronically  Stored  Information.  The  person  respond- 
ing need  not  provide  discovery  of  electronicallv  stored  information  from 
sources  that  the  person  identifies  as  not  reasonably  accessible  because  of 
undue  burden  or  cost.  On  motion  to  compel  discovery  or  for  a  protective 
order,  the  person  responding  must  show  that  the  information  is  not  reasonably 
accessible  because  of  undue  burden  or  cost.  If  that  showing  is  made,  the  court 
may  nonetheless  order  discovery  from  such  sources  if  the  requesting  party 
shows  good  cause,  considering  the  limitations  of  Rule  26(b)(2)(C).  The  court 
may  specify  conditions  for  the  discovery. 

(2)  Claiming  Privilege  or  Protection. 

(A)  Information  Withheld.  A  person  withholding  subpoenaed  information 
under  a  claim  that  it  is  privileged  or  subject  to  protection  as  trial-preparation 
material  must: 

(i)  expressly  make  the  claim;  and 

(ii)  describe  the  nature  of  the  withheld  documents,  communications, 
or  tangible  things  in  a  manner  that,  without  revealing  information  itself 
privileged  or  protected,  will  enable  the  parties  to  assess  the  claim. 

(B)  Information  Produced.  If  information  produced  in  response  to  a 
subpoena  is  subject  to  a  claim  of  privilege  or  of  protection  as  trial-preparation 
material,  the  person  making  the  claim  may  notify  any  party  that  received  the 
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information  of  the  claim  and  the  basis  for  it.  After  being  notified,  a  party  must 
promptly  return,  sequester,  or  destroy  the  specified  information  and  any  copies 
it  has;  must  not  use  or  disclose  the  information  until  the  claim  is  resolved; 
must  take  reasonable  steps  to  retrieve  the  information  if  the  party  disclosed  it 
before  being  notified;  and  may  promptly  present  the  information  to  the  court 
under  seal  for  a  determination  of  the  claim.  The  person  who  produced  the 
information  must  preserve  the  information  until  the  claim  is  resolved. 

(e)  Contempt.  The  issuing  court  may  hold  in  contempt  a  person  who, 
having  been  served,  fails  without  adequate  excuse  to  obey  the  subpoena.  A 
nonparty's  failure  to  obey  must  be  excused  if  the  subpoena  purports  to  require  the 
nonparty  to  attend  or  produce  at  a  place  outside  the  limits  of  Rule  45(c)(3)(A)(ii). 


Rule  46.     Objecting  to  a  Ruling  or  Order 

A  formal  exception  to  a  ruling  or  order  is  unnecessary.  When  the  ruling  or 
order  is  requested  or  made,  a  party1  need  only  state  the  action  that  it  wants  the 
court  to  take  or  objects  to,  along  with  the  grounds  for  the  request  or  objection. 
Failing  to  object  does  not  prejudice  a  party  who  had  no  opportunity  to  do  so 
when  the  ruling  or  order  was  made. 


Rule  47.     Selecting  Jurors 

(a)  Examining  Jurors.  The  court  may  permit  the  parties  or  their  attorneys  to 
examine  prospective  jurors  or  may  itself  do  so.  If  the  court  examines  the  jurors,  it 
must  permit  the  parties  or  their  attorneys  to  make  any  further  inquiry  it  considers 
proper,  or  must  itself  ask  any  of  their  additional  questions  it  considers  proper. 

(b)  Peremptory  Challenges.  The  court  must  allow  the  number  of 
peremptory  challenges  provided  by  28  U.S.C.  §1870. 

(c)  Excusing  a  Juror.  During  trial  or  deliberation,  the  court  may  excuse  a 
juror  for  good  cause. 


Rule  48.     Number  of  Jurors;  Verdict 

A  jury  must  initially  have  at  least  6  and  no  more  than  12  members,  and  each 
juror  must  participate  in  the  verdict  unless  excused  under  Rule  47(c).  Unless  the 
parties  stipulate  otherwise,  the  verdict  must  be  unanimous  and  be  returned  by  a 
jury  of  at  least  6  members. 
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Rule  49.     Special  Verdict;  General  Verdict  and  Questions 

(a)  Special  Verdict. 

(J)  In  General.  The  court  may  require  a  jury  to  return  only  a  special 
verdict  in  the  form  of  a  special  written  finding  on  each  issue  of  fact.  The  court 
may  do  so  by: 

(A)  submitting  written  questions  susceptible  of  a  categorical  or  other  brief 
answer; 

(B)  submitting  written  forms  of  the  special  findings  that  might  properlv 
be  made  under  the  pleadings  and  evidence;  or 

(C)  using  any  other  method  that  the  court  considers  appropriate. 

(2)  Instructions.  The  court  must  give  the  instructions  and  explanations 
necessary  to  enable  the  jury  to  make  its  findings  on  each  submitted  issue. 

(3)  Issues  Not  Submitted.  A  partv  waives  the  right  to  a  jury  trial  on  any  issue 
of  fact  raised  bv  the  pleadings  or  evidence  but  not  submitted  to  the  jury  unless, 
before  the  jurv  retires,  the  part}-  demands  its  submission  to  the  jurv.  If  the  party 
does  not  demand  submission,  the  court  may  make  a  finding  on  the  issue.  If  the 
court  makes  no  finding,  it  is  considered  to  have  made  a  finding  consistent  with  its 
judgment  on  the  special  verdict. 

(b)  General  Verdict  with  Answers  to  Written  Questions. 

(1)  In  General.  The  court  mav  submit  to  the  jurv  forms  for  a  general 
verdict,  together  with  written  questions  on  one  or  more  issues  of  fact  that  the  jury 
must  decide.  The  court  must  give  the  instructions  and  explanations  necessary  to 
enable  the  jurv  to  render  a  general  verdict  and  answer  the  questions  in  writing, 
and  must  direct  the  jury  to  do  both. 

(2)  Verdict  and  Answers  Consistent.  WTien  the  general  verdict  and  the 
answers  are  consistent,  the  court  must  approve,  for  entrv  under  Rule  58,  an 
appropriate  judgment  on  the  verdict  and  answers. 

(3)  Answers  Inconsistent  with  the  Verdict.  When  the  answers  are  consistent 
with  each  other  but  one  or  more  is  inconsistent  with  the  general  verdict,  the  court 
may: 

(A)  approve,  for  entry  under  Rule  58,  an  appropriate  judgment  according 
to  the  answers,  notwithstanding  the  general  verdict; 

(B)  direct  the  jury  to  further  consider  its  answers  and  verdict;  or 

(C)  order  a  new  trial. 

(4)  Answers  Inconsistent  with  Each  Other  and  the  Verdict.  When  the 
answers  are  inconsistent  with  each  other  and  one  or  more  is  also  inconsistent  with 
the  general  verdict,  judgment  must  not  be  entered;  instead,  the  court  must  direct 
the  jury  to  further  consider  its  answers  and  verdict,  or  must  order  a  new  trial. 
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Rule  50.     Judgment  as  a  Matter  of  Law  in  a  Jury  Trial;  Related 
Motion  for  a  New  Trial;  Conditional  Ruling 

(a)  Judgment  as  a  Matter  of  Law. 

(J)  In  General.  If  a  party  has  been  fully  heard  on  an  issue  during  a  jury  trial 
and  the  court  finds  that  a  reasonable  jurv  would  not  have  a  legallv  sufficient 
evidentiary  basis  to  find  for  the  party  on  that  issue,  the  court  mav: 

(A)  resolve  the  issue  against  the  part)';  and 

(B)  grant  a  motion  for  judgment  as  a  matter  of  law  against  the  partv  on  a 
claim  or  defense  that,  under  the  controlling  law,  can  be  maintained  or 
defeated  only  with  a  favorable  finding  on  that  issue. 

(2)  Motion.  A  motion  for  judgment  as  a  matter  of  law  may  be  made  at 
am  time  before  the  case  is  submitted  to  the  jurv.  The  motion  must  specify 
the  judgment  sought  and  the  law  and  facts  that  entitle  the  movant  to  the 
judgment. 

(b)  Renewing  the  Motion  After  Trial;  Alternative  Motion  for  a  New  Trial. 
If  the  court  does  not  grant  a  motion  for  judgment  as  a  matter  of  law  made  under 
Rule  50(a),  the  court  is  considered  to  have  submitted  the  action  to  the  jury 
subject  to  the  court's  later  deciding  the  legal  questions  raised  bv  the  motion.  No 
later  than  10  davs  after  the  entry  of  judgment  —  or  if  the  motion  addresses  a  jury 
issue  not  decided  bv  a  verdict,  no  later  than  10  davs  after  the  jurv  was 
discharged  —  the  movant  may  file  a  renewed  motion  for  judgment  as  a  matter  of 
law  and  mav  include  an  alternative  or  joint  request  for  a  new  trial  under  Rule  59. 
In  ruling  on  the  renewed  motion,  the  court  may: 

(1)  allow  judgment  on  the  verdict,  if  the  jury  returned  a  verdict; 

(2)  order  a  new  trial;  or 

(3)  direct  the  entry  of  judgment  as  a  matter  of  law. 

(c)  Granting  the  Renewed  Motion;  Conditional  Ruling  on  a  Motion  for  a 
New  Trial. 

(J)  In  General.  If  the  court  grants  a  renewed  motion  for  judgment  as  a 
matter  of  law,  it  must  also  conditionally  rule  on  any  motion  for  a  new  trial  bv 
determining  whether  a  new  trial  should  be  granted  if  the  judgment  is  later 
vacated  or  reversed.  The  court  must  state  the  grounds  for  conditionally  granting 
or  denying  the  motion  for  a  new  trial. 

(2)  Effect  of  a  Conditional  Ruling.  Conditionally  granting  the  motion  for  a 
new  trial  does  not  affect  the  judgment's  finality;  if  the  judgment  is  reversed,  the 
new  trial  must  proceed  unless  the  appellate  court  orders  otherwise.  If  the  motion 
for  a  new  trial  is  conditionally  denied,  the  appellee  may  assert  error  in  that  denial; 
if  the  judgment  is  reversed,  the  case  must  proceed  as  the  appellate  court  orders. 


485 


Rule  50  Pending  Stylistic  Revisions  to  Federal  Rules  of  Civil  Procedure 

(d)  Time  for  a  Losing  Party's  New-Trial  Motion.  Any  motion  for  a  new 
trial  under  Rule  59  by  a  party  against  whom  judgment  as  a  matter  of  law  is 
rendered  must  be  filed  no  later  than  10  days  after  the  entry  of  the  judgment. 

(e)  Denying  the  Motion  for  Judgment  as  a  Matter  of  Law;  Reversal  on 
Appeal.  If  the  court  denies  the  motion  for  judgment  as  a  matter  of  law,  the 
prevailing  part)'  may,  as  appellee,  assert  grounds  entitling  it  to  a  new  trial  should 
the  appellate  court  conclude  that  the  trial  court  erred  in  denying  the  motion.  If 
the  appellate  court  reverses  the  judgment,  it  may  order  a  new  trial,  direct  the  trial 
court  to  determine  whether  a  new  trial  should  be  granted,  or  direct  the  entrv  of 
judgment. 


Rule  51.     Instructions  to  the  Jury;  Objections; 
Preserving  a  Claim  of  Error 

(a)  Requests. 

(J)  Before  or  at  the  Close  of  the  Evidence.  At  the  close  of  the  evidence  or  at 
any  earlier  reasonable  time  that  the  court  orders,  a  party  may  file  and  furnish  to 
every  other  party  written  requests  for  the  jury  instructions  it  wants  the  court  to 
give. 

(2)  After  the  Close  of  the  Evidence.  After  the  close  of  the  evidence,  a  party 
may: 

(A)  file  requests  for  instructions  on  issues  that  could  not  reasonably  have 
been  anticipated  by  an  earlier  time  that  the  court  set  for  requests;  and 

(B)  with  the  court's  permission,  file  untimelv  requests  for  instructions  on 
any  issue. 

(b)  Instructions.  The  court: 

(1)  must  inform  the  parties  of  its  proposed  instructions  and  proposed  action 
on  the  requests  before  instructing  the  jurv  and  before  final  jury  arguments; 

(2)  must  give  the  parties  an  opportunitv  to  object  on  the  record  and  out  of 
the  jury's  hearing  before  the  instructions  and  arguments  are  delivered;  and 

(3)  may  instruct  the  jury  at  anv  time  before  the  jury  is  discharged. 

(c)  Objections. 

(1)  How  to  Make.  A  part}'  who  objects  to  an  instruction  or  the  failure  to  give 
an  instruction  must  do  so  on  the  record,  stating  distinctly  the  matter  objected  to 
and  the  grounds  for  the  objection. 

(2)  When  to  Make.  An  objection  is  timely  if: 

(A)  a  part)-  objects  at  the  opportunity  provided  under  Rule  51(b)(2);  or 
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(B)  a  parts'  was  not  informed  of  an  instruction  or  action  on  a  request 
before  that  opportunity  to  object,  and  the  part}'  objects  promptly  after  learning 
that  the  instruction  or  request  will  be,  or  has  been,  given  or  refused. 

(d)  Assigning  Error;  Plain  Error. 

(J)  Assigning  Error.  A  party  may  assign  as  error: 

(A)  an  error  in  an  instruction  actually  given,  if  that  party  properly 
objected;  or 

(B)  a  failure  to  give  an  instruction,  if  that  part}-  properly  requested  it 
and  —  unless  the  court  rejected  the  request  in  a  definitive  ruling  on  the 
record  —  also  properly  objected. 

(2)  Plain  Error.  A  court  may  consider  a  plain  error  in  the  instructions  that  has 
not  been  preserved  as  required  by  Rule  5 1  (d)(  1 )  if  the  error  affects  substantial  rights. 

Rule  52.     Findings  and  Conclusions  by  the  Court;  Judgment 
on  Partial  Findings 

(a)  Findings  and  Conclusions. 

(J)  In  General.  In  an  action  tried  on  the  facts  without  a  jury  or  with  an 
advisor)'  jury,  the  court  must  find  the  facts  specially  and  state  its  conclusions  of 
law  separately.  The  findings  and  conclusions  may  be  stated  on  the  record  after 
the  close  of  the  evidence  or  may  appear  in  an  opinion  or  a  memorandum  of 
decision  filed  by  the  court.  Judgment  must  be  entered  under  Rule  58. 

(2)  For  an  Interlocutory  Injunction.  In  granting  or  refusing  an  interlocutor} 
injunction,  the  court  must  similarly  state  the  findings  and  conclusions  that 
support  its  action. 

(3)  For  a  Motion.  The  court  is  not  required  to  state  findings  or  conclusions 
when  ruling  on  a  motion  under  Rule  12  or  56  or,  unless  these  rules  provide 
otherwise,  on  any  other  motion. 

(4)  Effect  of  a  Master's  Findings.  A  master's  findings,  to  the  extent  adopted 
by  the  court,  must  be  considered  the  court's  findings. 

(5)  Questioning  the  Evidentiary-  Support.  A  party  may  later  question  the 
sufficiency  of  the  evidence  supporting  the  findings,  whether  or  not  the  party' 
requested  findings,  objected  to  them,  moved  to  amend  them,  or  moved  for 
partial  findings. 

(6)  Setting  Aside  the  Findings.  Findings  of  fact,  whether  based  on  oral  or 
other  evidence,  must  not  be  set  aside  unless  clearly  erroneous,  and  the  reviewing 
court  must  give  due  regard  to  the  trial  court's  opportunity  to  judge  the  witnesses' 
credibility'. 


487 


Rule  52  Pending  Stylistic  Revisions  to  Federal  Rules  of  Civil  Procedure 

(b)  Amended  or  Additional  Findings.  On  a  party's  motion  filed  no  later 
than  10  days  after  the  entry  of  judgment,  the  court  may  amend  its  findings  —  or 
make  additional  findings  —  and  may  amend  the  judgment  accordingly.  The 
motion  may  accompany  a  motion  for  a  new  trial  under  Rule  59. 

(c)  Judgment  on  Partial  Findings.  If  a  party  has  been  fully  heard  on  an 
issue  during  a  nonjury  trial  and  the  court  finds  against  the  party  on  that  issue,  the 
court  may  enter  judgment  against  the  party  on  a  claim  or  defense  that,  under  the 
controlling  law,  can  be  maintained  or  defeated  only  with  a  favorable  finding  on 
that  issue.  The  court  may,  however,  decline  to  render  any  judgment  until  the 
close  of  the  evidence.  A  judgment  on  partial  findings  must  be  supported  by 
findings  of  fact  and  conclusions  of  law  as  required  by  Rule  52(a). 


Rule  53.     Masters 

(a)  Appointment. 

(J)  Scope.  Unless  a  statute  provides  otherwise,  a  court  may  appoint  a  master 
only  to: 

(A)  perform  duties  consented  to  by  the  parties; 

(B)  hold  trial  proceedings  and  make  or  recommend  findings  of  fact  on 
issues  to  be  decided  without  a  jury  if  appointment  is  warranted  by: 

(i)  some  exceptional  condition;  or 

(ii)  the  need  to  perform  an  accounting  or  resolve  a  difficult  compu- 
tation of  damages;  or 

(C)  address  pretrial  and  posttrial  matters  that  cannot  be  effectively  and 
timely  addressed  by  an  available  district  judge  or  magistrate  judge  of  the  district. 

(2)  Disqualification.  A  master  must  not  have  a  relationship  to  the  parties, 
attorneys,  action,  or  court  that  would  require  disqualification  of  a  judge  under  28 
U.S.C.  $455,  unless  the  parties,  with  the  court's  approval,  consent  to  the 
appointment  after  the  master  discloses  any  potential  grounds  for  disqualification. 

(3)  Possible  Expense  or  Delay.  In  appointing  a  master,  the  court  must 
consider  the  fairness  of  imposing  the  likely  expenses  on  the  parties  and  must 
protect  against  unreasonable  expense  or  delay. 

(b)  Order  Appointing  a  Master. 

(J)  Notice.  Before  appointing  a  master,  the  court  must  give  the  parties 
notice  and  an  opportunity  to  be  heard.  Any  party  may  suggest  candidates  for 
appointment. 

(2)  Contents.  The  appointing  order  must  direct  the  master  to  proceed  with 
all  reasonable  diligence  and  must  state: 
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(A)  the  master's  duties,  including  anv  investigation  or  enforcement 
duties,  and  any  limits  on  the  master's  authority  under  Rule  53(c); 

(B)  the  circumstances,  if  any,  in  which  the  master  may  communicate  ex 
parte  with  the  court  or  a  partv: 

(C)  the  nature  of  the  materials  to  be  preserved  and  filed  as  the  record  of 
the  master's  activities; 

|  D  i  the  time  limits,  method  of  filing  the  record,  other  procedures,  and 
standards  for  reviewing  the  master's  orders,  findings,  and  recommendations;  and 

i  E )  the  basis,  terms,  and  procedure  for  fixing  the  master's  compensation 
under  Rule  53(g). 

(3)  Issuing.  The  court  may  issue  the  order  only  after: 

A  the  master  files  an  affidavit  disclosing  whether  there  is  any  ground  for 
disqualification  under  28  U.S.C.  $455;  and 

I  B  I  if  a  ground  is  disclosed,  the  parties,  with  the  court's  approval,  waive 
the  disqualification. 

(4)  Amending.  The  order  may  be  amended  at  any  time  after  notice  to  the 
parties  and  an  opportunity  to  be  heard. 

(c)  Master's  Authority. 

(J)  In  General.  Unless  the  appointing  order  directs  otherwise,  a  master  may: 

(A)  regulate  all  proceedings; 

i  B  |  take  all  appropriate  measures  to  perform  the  assigned  duties  fairly  and 
efficiently;  and 

(C)  if  conducting  an  eyidentiary  hearing,  exercise  the  appointing  court's 
power  to  compel,  take,  and  record  eyidence. 

(2)  Sanctions.  The  master  may  by  order  impose  on  a  party  any 
noncontempt  sanction  provided  by  Rule  37  or  45,  and  may  recommend  a 
contempt  sanction  against  a  party  and  sanctions  against  a  nonparty. 

(d)  Master's  Orders.  A  master  who  issues  an  order  must  file  it  and  promptly 
serve  a  copy  on  each  part}'.  The  clerk  must  enter  the  order  on  the  docket. 

(e)  Master's  Reports.  A  master  must  report  to  the  court  as  required  by  the 
appointing  order.  The  master  must  file  the  report  and  promptiy  serve  a  copy  on 
each  party,  unless  the  court  orders  otherwise. 

(f)  Action  on  the  Master's  Order,  Report,  or  Recommendations. 

(1)  Opportunity  for  a  Hearing;  Action  in  General.  In  acting  on  a  master's 
order,  report,  or  recommendations,  the  court  must  give  the  parties  notice  and  an 
opportunity  to  be  heard;  may  receive  eyidence;  and  mav  adopt  or  affirm,  modify, 
wholly  or  partly  reject  or  reverse,  or  resubmit  to  the  master  with  instructions. 
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(2)  Time  to  Object  or  Move  to  Adopt  or  Modify.  A  party  may  file  objections 
to  —  or  a  motion  to  adopt  or  modify  —  the  master's  order,  report,  or 
recommendations  no  later  than  20  days  after  a  copy  is  served,  unless  the  court 
sets  a  different  time. 

(3)  Reviewing  Factual  Findings.  The  court  must  decide  de  novo  all 
objections  to  findings  of  fact  made  or  recommended  by  a  master,  unless  the 
parties,  with  the  court's  approval,  stipulate  that: 

(A)  the  findings  will  be  reviewed  for  clear  error;  or 

(B)  the  findings  of  a  master  appointed  under  Rule  53(a)(1)(A)  or  (C)  will 
be  final. 

(4)  Reviewing  Legal  Conclusions.  The  court  must  decide  de  novo  all 
objections  to  conclusions  of  law  made  or  recommended  by  a  master. 

(5)  Reviewing  Procedural  Matters.  Unless  the  appointing  order  establishes 
a  different  standard  of  review,  the  court  may  set  aside  a  master's  ruling  on  a 
procedural  matter  only  for  an  abuse  of  discretion. 

(g)  Compensation. 

(J)  Fixing  Compensation.  Before  or  after  judgment,  the  court  must  fix  the 
master's  compensation  on  the  basis  and  terms  stated  in  the  appointing  order,  but  the 
court  may  set  a  new  basis  and  terms  after  giving  notice  and  an  opportunity  to  be  heard. 

(2)  Payment.  The  compensation  must  be  paid  either: 

(A)  by  a  party  or  parties;  or 

(B)  from  a  fund  or  subject  matter  of  the  action  within  the  court's  control. 

(3)  Allocating  Payment.  The  court  must  allocate  payment  among  the 
parties  after  considering  the  nature  and  amount  of  the  controversy,  the  parties' 
means,  and  the  extent  to  which  any  party  is  more  responsible  than  other  parties 
for  the  reference  to  a  master.  An  interim  allocation  may  be  amended  to  reflect  a 
decision  on  the  merits. 

(h)  Appointing  a  Magistrate  Judge.  A  magistrate  judge  is  subject  to  this 
rule  only  when  the  order  referring  a  matter  to  the  magistrate  judge  states  that  the 
reference  is  made  under  this  rule. 


VII.     Judgment 

Rule  54.     Judgment;  Costs 

(a)  Definition;  Form.  "Judgment"  as  used  in  these  rules  includes  a  decree 
and  any  order  from  which  an  appeal  lies.  A  judgment  should  not  include  recitals 
of  pleadings,  a  master's  report,  or  a  record  of  prior  proceedings. 
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(b)  Judgment  on  Multiple  Claims  or  Involving  Multiple  Parties.  When 
an  action  presents  more  than  one  claim  for  relief  —  whether  as  a  claim, 
counterclaim,  crossclaim,  or  third-party  claim  —  or  when  multiple  parties  are 
involved,  the  court  may  direct  entry  of  a  final  judgment  as  to  one  or  more,  but 
fewer  than  all,  claims  or  parties  only  if  the  court  expressly  determines  that  there  is 
no  just  reason  for  delay.  Otherwise,  anv  order  or  other  decision,  however 
designated,  that  adjudicates  fewer  than  all  the  claims  or  the  rights  and  liabilities 
of  fewer  than  all  the  parties  does  not  end  the  action  as  to  any  of  the  claims  or 
parties  and  may  be  revised  at  any  time  before  the  entry  of  a  judgment 
adjudicating  all  the  claims  and  all  the  parties'  rights  and  liabilities. 

(c)  Demand  for  Judgment;  Relief  to  Be  Granted.  A  default  judgment  must 
not  differ  in  kind  from,  or  exceed  in  amount,  what  is  demanded  in  the  pleadings. 
Even'  other  final  judgment  should  grant  the  relief  to  which  each  partv  is  entitled, 
even  if  the  party  has  not  demanded  that  relief  in  its  pleadings. 

(d)  Costs;  Attorney's  Fees. 

(J)  Costs  Other  Than  Attorney's  Fees.  Unless  a  federal  statute,  these  rules, 
or  a  court  order  provides  otherwise,  costs  —  other  than  attornev's  fees  —  should 
be  allowed  to  the  prevailing  part}'.  But  costs  against  the  United  States,  its  officers, 
and  its  agencies  may  be  imposed  only  to  the  extent  allowed  by  law.  The  clerk 
may  tax  costs  on  1  day's  notice.  On  motion  served  within  the  next  5  days,  the 
court  may  review  the  clerk's  action. 

(2)  Attorney's  Fees. 

(A)  Claim  to  Be  by  Motion.  A  claim  for  attorney's  fees  and  related 
nontaxable  expenses  must  be  made  by  motion  unless  the  substantive  law 
requires  those  fees  to  be  proved  at  trial  as  an  element  of  damages. 

(B)  Timing  and  Contents  of  the  Motion.  Unless  a  statute  or  a  court  order 
provides  otherwise,  the  motion  must: 

(i)  be  filed  no  later  than  14  days  after  the  entry  of  judgment; 

(ii)  specif}-  the  judgment  and  the  statute,  rule,  or  other  grounds 
entitling  the  movant  to  the  award; 

(hi)  state  the  amount  sought  or  provide  a  fair  estimate  of  it;  and 

(iv)  disclose,  if  the  court  so  orders,  the  terms  of  any  agreement  about 
fees  for  the  services  for  which  the  claim  is  made. 

(C)  Proceedings.  Subject  to  Rule  23(h),  the  court  must,  on  a  party's 
request,  give  an  opportunity  for  adversary  submissions  on  the  motion  in 
accordance  with  Rule  43(c)  or  78.  The  court  may  decide  issues  of  liability  for 
fees  before  receiving  submissions  on  the  value  of  services.  The  court  must  find 
the  facts  and  state  its  conclusions  of  law  as  provided  in  Rule  52(a). 

(D)  Special  Procedures  by  Local  Rule;  Reference  to  a  Master  or  a 
Magistrate  Judge.  By  local  rule,  the  court  mav  establish  special  procedures  to 
resolve  fee-related  issues  without  extensive  evidentiarv  hearings.  .Also,  the  court 
may  refer  issues  concerning  the  value  of  services  to  a  special  master  under 
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Rule  53  without  regard  to  the  limitations  of  Rule  53(a)(1),  and  may  refer  a 
motion  for  attorney's  fees  to  a  magistrate  judge  under  Rule  72(b)  as  if  it  were  a 
dispositive  pretrial  matter. 

(E)  Exceptions.  Subparagraphs  (A)-(D)  do  not  apply  to  claims  for  fees  and 
expenses  as  sanctions  for  violating  these  rules  or  as  sanctions  under  28  U.S.C. 
J1927. 


Rule  55.     Default;  Default  Judgment 

(a)  Entering  a  Default.  When  a  part)'  against  whom  a  judgment  for 
affirmative  relief  is  sought  has  failed  to  plead  or  otherwise  defend,  and  that 
failure  is  shown  by  affidavit  or  otherwise,  the  clerk  must  enter  the  partv's 
default. 

(b)  Entering  a  Default  Judgment. 

(J)  By  the  Clerk.  If  the  plaintiffs  claim  is  for  a  sum  certain  or  a  sum  that 
can  be  made  certain  by  computation,  the  clerk  —  on  the  plaintiffs  request,  with 
an  affidavit  showing  the  amount  due  —  must  enter  judgment  for  that  amount 
and  costs  against  a  defendant  who  has  been  defaulted  for  not  appearing  and  who 
is  neither  a  minor  nor  an  incompetent  person. 

(2)  By  the  Court.  In  all  other  cases,  the  party  must  apply  to  the  court  for  a 
default  judgment.  A  default  judgment  may  be  entered  against  a  minor  or 
incompetent  person  only  if  represented  bv  a  general  guardian,  conservator,  or 
other  like  fiduciary  who  has  appeared.  If  the  part}-  against  whom  a  default 
judgment  is  sought  has  appeared  personally  or  by  a  representative,  that  partv  or 
its  representative  must  be  served  with  written  notice  of  the  application  at  least  3 
days  before  the  hearing.  The  court  may  conduct  hearings  or  make  referrals  — 
preserving  any  federal  statutory'  right  to  a  jury  trial  —  when,  to  enter  or  effectuate 
judgment,  it  needs  to: 

(A)  conduct  an  accounting; 

(B)  determine  the  amount  of  damages; 

(C)  establish  the  truth  of  any  allegation  bv  evidence;  or 

(D)  investigate  any  other  matter. 

(c)  Setting  Aside  a  Default  or  a  Default  Judgment.  The  court  mav  set  aside 
an  entry  of  default  for  good  cause,  and  it  mav  set  aside  a  default  judgment  under 
Rule  60(b). 

(d)  Judgment  Against  the  United  States.  A  default  judgment  may  be 
entered  against  the  United  States,  its  officers,  or  its  agencies  onlv  if  the  claimant 
establishes  a  claim  or  right  to  relief  by  evidence  that  satisfies  the  court. 
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Rule  56.     Summary  Judgment 

(a)  By  a  Claiming  Party.  A  party  claiming  relief  may  move,  with  or  without 
supporting  affidavits,  for  summary  judgment  on  all  or  part  of  the  claim.  The 
motion  may  be  filed  at  any  time  after: 

(1)  20  davs  have  passed  from  commencement  of  the  action;  or 

(2)  the  opposing  partv  serves  a  motion  for  summary  judgment. 

(b)  By  a  Defending  Party.  A  parly  against  whom  relief  is  sought  may  move 
at  any  time,  with  or  without  supporting  affidavits,  for  summary  judgment  on  all 
or  part  of  the  claim. 

(c)  Serving  the  Motion;  Proceedings.  The  motion  must  be  served  at  least 
10  davs  before  the  day  set  for  the  hearing.  An  opposing  party  may  serve  opposing 
affidavits  before  the  hearing  dav.  The  judgment  sought  should  be  rendered  if  the 
pleadings,  the  discovers'  and  disclosure  materials  on  file,  and  any  affidavits  show 
that  there  is  no  genuine  issue  as  to  any  material  fact  and  that  the  movant  is 
entitled  to  judgment  as  a  matter  of  law. 

(d)  Case  Not  Fully  Adjudicated  on  the  Motion. 

(J)  Establishing  Facts.  If  summarv  judgment  is  not  rendered  on  the  whole 
action,  the  court  should,  to  the  extent  practicable,  determine  what  material  facts  are 
not  genuinely  at  issue.  The  court  should  so  determine  by  examining  the  pleadings 
and  evidence  before  it  and  by  interrogating  the  attorneys.  It  should  then  issue  an 
order  specifying  what  facts  —  including  items  of  damages  or  other  relief—  are  not 
genuinely  at  issue.  The  facts  so  specified  must  be  treated  as  established  in  the  action. 

(2)  Establishing  Liability.  An  interlocutory  summarv  judgment  may  be 
rendered  on  liability  alone,  even  if  there  is  a  genuine  issue  on  the  amount  of  damages. 

(e)  Affidavits;  Further  Testimony. 

(J)  In  General.  A  supporting  or  opposing  affidavit  must  be  made  on 
personal  knowledge,  set  out  facts  that  would  be  admissible  in  evidence,  and  show 
that  the  affiant  is  competent  to  testify  on  the  matters  stated.  If  a  paper  or  part  of  a 
paper  is  referred  to  in  an  affidavit,  a  sworn  or  certified  copy  must  be  attached  to 
or  served  with  the  affidavit.  The  court  may  permit  an  affidavit  to  be 
supplemented  or  opposed  by  depositions,  answers  to  interrogatories,  or 
additional  affidavits. 

(2)  Opposing  Party's  Obligation  to  Respond.  When  a  motion  for  summary 
judgment  is  properly  made  and  supported,  an  opposing  party  may  not  rely 
merely  on  allegations  or  denials  in  its  own  pleading;  rather,  its  response 
must  —  by  affidavits  or  as  otherwise  provided  in  this  rule  —  set  out  specific  facts 
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showing  a  genuine  issue  for  trial.  If  the  opposing  part)'  does  not  so  respond, 
summary  judgment  should,  if  appropriate,  be  entered  against  that  party. 

(f)  When  Affidavits  Are  Unavailable.  If  a  party  opposing  the  motion  shows 
by  affidavit  that,  for  specified  reasons,  it  cannot  present  facts  essential  to  justify  its 
opposition,  the  court  may: 

( 1 )  deny  the  motion; 

(2)  order  a  continuance  to  enable  affidavits  to  be  obtained,  depositions  to  be 
taken,  or  other  discover}'  to  be  undertaken;  or 

(3)  issue  any  other  just  order. 

(g)  Affidavit  Submitted  in  Bad  Faith.  If  satisfied  that  an  affidavit  under  this 
rule  is  submitted  in  bad  faith  or  solely  for  delay,  the  court  must  order  the 
submitting  party  to  pay  the  other  part}-  the  reasonable  expenses,  including 
attorney's  fees,  it  incurred  as  a  result.  An  offending  part}'  or  attorney  may  also  be 
held  in  contempt. 


Rule  57.     Declarator)  Judgment 

These  rules  govern  the  procedure  for  obtaining  a  declaratory  judgment 
under  28  U.S.C.  §2201.  Rules  38  and  39  govern  a  demand  for  a  jury  trial.  The 
existence  of  another  adequate  remedy  does  not  preclude  a  declaratory  judgment 
that  is  otherwise  appropriate.  The  court  mav  order  a  speedv  hearing  of  a 
declaratory-judgment  action. 


Rule  58.     Entering  Judgment 

(a)  Separate  Document.  Even'  judgment  and  amended  judgment  must  be 
set  out  in  a  separate  document,  but  a  separate  document  is  not  required  for  an 
order  disposing  of  a  motion: 

(1)  for  judgment  under  Rule  50(b); 

(2)  to  amend  or  make  additional  findings  under  Rule  52(b); 

(3)  for  attorney's  fees  under  Rule  54; 

(4)  for  a  new  trial,  or  to  alter  or  amend  the  judgment,  under  Rule  59;  or 

(5)  for  relief  under  Rule  60. 

(b)  Entering  Judgment. 

(J)  Without  the  Court's  Direction.  Subject  to  Rule  54(b)  and  unless  the 
court  orders  otherwise,  the  clerk  must,  without  awaiting  the  court's  direction, 
promptly  prepare,  sign,  and  enter  the  judgment  when: 
(A)  the  jury  returns  a  general  verdict; 
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(B)  the  court  awards  only  costs  or  a  sum  certain;  or 

(C)  the  court  denies  all  relief. 

(2)  Court's  Approval  Required.  Subject  to  Rule  54(b),  the  court  must 
promptly  approve  the  form  of  the  judgment,  which  the  clerk  must  promptly 
enter,  when: 

(A)  the  jury  returns  a  special  verdict  or  a  general  verdict  with  answers  to 
written  questions;  or 

(B)  the  court  grants  other  relief  not  described  in  this  subdivision  (b). 

(c)  Time  of  Entry.  For  purposes  of  these  rules,  judgment  is  entered  at  the 
following  times: 

(1)  if  a  separate  document  is  not  required,  when  the  judgment  is  entered  in 
the  civil  docket  under  Rule  "9(a);  or 

(2)  if  a  separate  document  is  required,  when  the  judgment  is  entered  in  the 
civil  docket  under  Rule  79(a)  and  the  earlier  of  these  events  occurs: 

A)  it  is  set  out  in  a  separate  document;  or 
iB)  150  days  have  run  from  the  entry  in  the  civil  docket. 

(d)  Request  for  Entry.  A  part)  may  request  that  judgment  be  set  out  in  a 
separate  document  as  required  bv  Rule  58(a). 

(e)  Cost  or  Fee  Awards.  Ordinarily,  the  entry  of  judgment  may  not  be 
delayed,  nor  the  time  for  appeal  extended,  in  order  to  tax  costs  or  award  fees.  But 
if  a  timelv  motion  for  attorney's  fees  is  made  under  Rule  54  d  (2  I,  the  court  may 
act  before  a  notice  of  appeal  has  been  filed  and  become  effective  to  order  that  the 
motion  have  the  same  effect  under  Federal  Rule  of  Appellate  Procedure  4(a)(4) 
as  a  timelv  motion  under  Rule  59. 


Rule  59.     New  Trial;  Altering  or  Amending  a  Judgment 

(a)  In  General. 

(1)  Grounds  for  \ew  Trial.  The  court  mav,  on  motion,  grant  a  new  trial  on 
all  or  some  of  the  issues  —  and  to  any  party  —  as  follows: 

A)  after  a  jurv  trial,  for  any  reason  for  which  a  new  trial  has  heretofore 
been  granted  in  an  action  at  law  in  federal  court;  or 

(B)  after  a  nonjurv  trial,  for  any  reason  for  which  a  rehearing  has 
heretofore  been  granted  in  a  suit  in  equity  in  federal  court. 

(2)  Further  Action  After  a  Nonjury  Trial.  After  a  nonjurv  trial,  the  court 
may,  on  motion  for  a  new  trial,  open  the  judgment  if  one  has  been  entered,  take 
additional  testimony,  amend  findings  of  fact  and  conclusions  of  law  or  make  new 
ones,  and  direct  the  entry  of  a  new  judgment. 
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(b)  Time  to  File  a  Motion  for  a  New  Trial.  A  motion  for  a  new  trial  must 
be  filed  no  later  than  10  days  after  the  entry  of  judgment. 

(c)  Time  to  Serve  Affidavits.  When  a  motion  for  a  new  trial  is  based  on 
affidavits,  they  must  be  filed  with  the  motion.  The  opposing  party  has  10  davs 
after  being  served  to  file  opposing  affidavits;  but  that  period  may  be  extended  for 
up  to  20  days,  either  by  the  court  for  good  cause  or  by  the  parties'  stipulation. 
The  court  may  permit  reply  affidavits. 

(d)  New  Trial   on  the   Court's   Initiative   or  for  Reasons  Not  in  the 

Motion.  No  later  than  10  days  after  the  entry  of  judgment,  the  court,  on  its 
own,  mav  order  a  new  trial  for  any  reason  that  would  justify'  granting  one  on 
a  parry's  motion.  After  giving  the  parties  notice  and  an  opportunity  to  be 
heard,  the  court  may  grant  a  timely  motion  for  a  new  trial  for  a  reason  not 
stated  in  the  motion.  In  either  event,  the  court  must  specif}'  the  reasons  in  its 
order. 

(e)  Motion  to  Alter  or  Amend  a  Judgment.  A  motion  to  alter  or  amend  a 
judgment  must  be  filed  no  later  than  10  days  after  the  entry  of  the  judgment. 


Rule  60.     Relief  from  a  Judgment  or  Order 

(a)  Corrections  Based  on  Clerical  Mistakes;  Oversights  and  Omissions. 
The  court  may  correct  a  clerical  mistake  or  a  mistake  arising  from  oversight  or 
omission  whenever  one  is  found  in  a  judgment,  order,  or  other  part  of  the 
record.  The  court  may  do  so  on  motion  or  on  its  own,  with  or  without  notice. 
But  after  an  appeal  has  been  docketed  in  the  appellate  court  and  while  it  is 
pending,  such  a  mistake  may  be  corrected  only  with  the  appellate  court's 
leave. 

(b)  Grounds  for  Relief  from  a  Final  Judgment,  Order,  or  Proceeding.  On 

motion  and  just  terms,  the  court  may  relieve  a  parry  or  its  legal  representative 
from  a  final  judgment,  order,  or  proceeding  for  the  following  reasons: 

(1)  mistake,  inadvertence,  surprise,  or  excusable  neglect; 

(2)  newly  discovered  evidence  that,  with  reasonable  diligence,  could  not 
have  been  discovered  in  time  to  move  for  a  new  trial  under  Rule  59(b); 

(3)  fraud  (whether  previously  called  intrinsic  or  extrinsic),  misrepresenta- 
tion, or  misconduct  by  an  opposing  party; 

(4)  the  judgment  is  void; 

(5)  the  judgment  has  been  satisfied,  released  or  discharged;  it  is  based  on  an 
earlier  judgment  that  has  been  reversed  or  vacated;  or  applying  it  prospectively  is 
no  longer  equitable;  or 

(6)  any  other  reason  that  justifies  relief. 
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(c)  Timing  and  Effect  of  the  Motion. 

(J)  Timing.  A  motion  under  Rule  60(b)  must  be  made  within  a  reasonable 
time  —  and  for  reasons  (1),  (2),  and  (3)  no  more  than  a  year  after  the  entry  of  the 
judgment  or  order  or  the  date  of  the  proceeding. 

(2)  Effect  on  Finality.  The  motion  does  not  affect  the  judgment's  finality  or 
suspend  its  operation. 

(d)  Other  Powers  to  Grant  Relief.  This  rule  does  not  limit  a  court's 
power  to: 

(1)  entertain  an  independent  action  to  relieve  a  party  from  a  judgment, 
order,  or  proceeding; 

(2)  grant  relief  under  28  U.S.C.  §1655  to  a  defendant  who  was  not 
personally  notified  of  the  action;  or 

(3)  set  aside  a  judgment  for  fraud  on  the  court. 

(e)  Bills  and  Writs  Abolished.  The  following  are  abolished:  bills  of  review, 
bills  in  the  nature  of  bills  of  review,  and  writs  of  coram  nobis,  coram  vobis,  and 
audita  querela. 

Rule  61.     Harmless  Error 

Unless  justice  requires  otherwise,  no  error  in  admitting  or  excluding 
evidence  —  or  any  other  error  by  the  court  or  a  party  —  is  ground  for  granting  a 
new  trial,  for  setting  aside  a  verdict,  or  for  vacating,  modifying,  or  otherwise 
disturbing  a  judgment  or  order.  At  every  stage  of  the  proceeding,  the  court  must 
disregard  all  errors  and  defects  that  do  not  affect  any  party's  substantial  rights. 

Rule  62.     Stay  of  Proceedings  to  Enforce  a  Judgment 

(a)  Automatic  Stay;  Exceptions  for  Injunctions,  Receiverships,  and  Patent 
Accountings.  Except  as  stated  in  this  rule,  no  execution  may  issue  on  a 
judgment,  nor  may  proceedings  be  taken  to  enforce  it,  until  10  days  have  passed 
after  its  entry.  But  unless  the  court  orders  otherwise,  the  following  are  not  stayed 
after  being  entered,  even  if  an  appeal  is  taken: 

(1)  an  interlocutory  or  final  judgment  in  an  action  for  an  injunction  or  a 
receivership;  or 

(2)  a  judgment  or  order  that  directs  an  accounting  in  an  action  for  patent 
infringement. 

(b)  Stay  Pending  the  Disposition  of  a  Motion.  On  appropriate  terms  for 
the    opposing    party's    security,    the    court    may    stay    the    execution    of   a 
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judgment  —  or  any  proceedings  to  enforce  it  —  pending  disposition  of  any  of  the 
following  motions: 

(1)  under  Rule  50,  for  judgment  as  a  matter  of  law; 

(2)  under  Rule  52(b),  to  amend  the  findings  or  for  additional  findings; 

(3)  under  Rule  59,  for  a  new  trial  or  to  alter  or  amend  a  judgment;  or 

(4)  under  Rule  60,  for  relief  from  a  judgment  or  order. 

(c)  Injunction  Pending  an  Appeal.  While  an  appeal  is  pending  from  an 
interlocutor;'  order  or  final  judgment  that  grants,  dissolves,  or  denies  an 
injunction,  the  court  may  suspend,  modify,  restore,  or  grant  an  injunction  on 
terms  for  bond  or  other  terms  that  secure  the  opposing  party's  rights.  If  the 
judgment  appealed  from  is  rendered  by  a  statutory  three-judge  district  court,  the 
order  must  be  made  either: 

(1)  by  that  court  sitting  in  open  session;  or 

(2)  by  the  assent  of  all  its  judges,  as  evidenced  by  their  signatures. 

(d)  Stay  with  Bond  on  Appeal.  If  an  appeal  is  taken,  the  appellant  may 
obtain  a  stay  by  supersedeas  bond,  except  in  an  action  described  in  Rule  62(a)(1) 
or  (2).  The  bond  may  be  given  upon  or  after  filing  the  notice  of  appeal  or  after 
obtaining  the  order  allowing  the  appeal.  The  stay  takes  effect  when  the  court 
approves  the  bond. 

(e)  Stay  Without  Bond  on  an  Appeal  by  the  United  States,  Its  Officers,  or 
Its  Agencies.  The  court  must  not  require  a  bond,  obligation,  or  other  security 
from  the  appellant  when  granting  a  stay  on  an  appeal  by  the  United  States,  its 
officers,  or  its  agencies  or  on  an  appeal  directed  by  a  department  of  the  federal 
government. 

(f)  Stay  in  Favor  of  a  Judgment  Debtor  Under  State  Law.  If  a  judgment  is 
a  lien  on  the  judgment  debtor's  property  under  the  law  of  the  state  where  the 
court  is  located,  the  judgment  debtor  is  entitled  to  the  same  stav  of  execution  the 
state  court  would  give. 

(g)  Appellate  Court's  Power  Not  Limited.  This  rule  does  not  limit  the 
power  of  the  appellate  court  or  one  of  its  judges  or  justices: 

( 1 )  to  stay  proceedings  —  or  suspend,  modify,  restore,  or  grant  an 
injunction  —  while  an  appeal  is  pending;  or 

(2)  to  issue  an  order  to  preserve  the  status  quo  or  the  effectiveness  of  the 
judgment  to  be  entered. 

(h)  Stay  with  Multiple  Claims  or  Parties.  A  court  may  stay  the 
enforcement  of  a  final  judgment  entered  under  Rule  54(b)  until  it  enters  a 
later  judgment  or  judgments,  and  may  prescribe  terms  necessary  to  secure  the 
benefit  of  the  stayed  judgment  for  the  party  in  whose  favor  it  was  entered. 
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Rule  63.     Judge's  Inability  to  Proceed 

If  a  judge  conducting  a  hearing  or  trial  is  unable  to  proceed,  any  other 
judge  may  proceed  upon  certifying  familiarity  with  the  record  and  determining 
that  the  case  may  be  completed  without  prejudice  to  the  parties.  In  a  hearing 
or  a  nonjury  trial,  the  successor  judge  must,  at  a  party's  request,  recall  any 
witness  whose  testimony  is  material  and  disputed  and  who  is  available  to  testifv 
again  without  undue  burden.  The  successor  judge  may  also  recall  any  other 
witness. 


VIII.     Provisional  and  Final  Remedies 
Rule  64.     Seizing  a  Person  or  Property 

(a)  Remedies  Under  State  Law  —  In  General.  At  the  commencement  of 
and  throughout  an  action,  every  remedy  is  available  that,  under  the  law  of  the 
state  where  the  court  is  located,  provides  for  seizing  a  person  or  propertv  to 
secure  satisfaction  of  the  potential  judgment.  But  a  federal  statute  governs  to  the 
extent  it  applies. 

(b)  Specific  Kinds  of  Remedies.  The  remedies  available  under  this  rule 
include  the  following  —  however  designated  and  regardless  of  whether  state 
procedure  requires  an  independent  action: 

•  arrest; 

•  attachment; 

•  garnishment; 

•  replevin; 

•  sequestration;  and 

•  other  corresponding  or  equivalent  remedies. 

Rule  65.     Injunctions  and  Restraining  Orders 

(a)  Preliminary  Injunction. 

(1)  Notice.  The  court  may  issue  a  preliminary  injunction  only  on  notice  to 
the  adverse  part)'. 

(2)  Consolidating  the  Hearing  with  the  Trial  on  the  Merits.  Before  or  after 
beginning  the  hearing  on  a  motion  for  a  preliminary  injunction,  the  court  may 
advance  the  trial  on  the  merits  and  consolidate  it  with  the  hearing.  Even  when 
consolidation  is  not  ordered,  evidence  that  is  received  on  the  motion  and  that 
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would  be  admissible  at  trial  becomes  part  of  the  trial  record  and  need  not  be 
repeated  at  trial.  But  the  court  must  preserve  am  party's  right  to  a  jurv  trial. 

(b)  Temporary  Restraining  Order. 

(J)  Issuing  Without  Notice.  The  court  may  issue  a  temporary  restraining 
order  without  written  or  oral  notice  to  the  adverse  part}-  or  its  attorney  onlv  if: 

(A)  specific  facts  in  an  affidavit  or  a  verified  complaint  clearly  show  that 
immediate  and  irreparable  injurv,  loss,  or  damage  will  result  to  the  movant 
before  the  adverse  part)-  can  be  heard  in  opposition;  and 

(B)  the  movant's  attorney  certifies  in  writing  any  efforts  made  to  give 
notice  and  the  reasons  whv  it  should  not  be  required. 

(2)  Contents;  Expiration.  Even'  temporary  restraining  order  issued  without 
notice  must  state  the  date  and  hour  it  was  issued;  describe  the  injury  and  state 
why  it  is  irreparable;  state  why  the  order  was  issued  without  notice;  and  be 
promptly  filed  in  the  clerk's  office  and  entered  in  the  record.  The  order  expires  at 
the  time  after  entry  —  not  to  exceed  10  davs  —  that  the  court  sets,  unless  before 
that  time  the  court,  for  good  cause,  extends  it  for  a  like  period  or  the  adverse  part}* 
consents  to  a  longer  extension.  The  reasons  for  an  extension  must  be  entered  in 
the  record. 

(3)  Expediting  the  Preliminary-Injunction  Hearing.  If  the  order  is  issued 
without  notice,  the  motion  for  a  preliminary  injunction  must  be  set  for  hearing  at 
the  earliest  possible  time,  taking  precedence  over  all  other  matters  except 
hearings  on  older  matters  of  the  same  character.  At  the  hearing,  the  partv  who 
obtained  the  order  must  proceed  with  the  motion;  if  the  part}-  does  not,  the  court 
must  dissolve  the  order. 

(4)  Motion  to  Dissolve.  On  2  days'  notice  to  the  part}-  who  obtained  the 
order  without  notice  —  or  on  shorter  notice  set  by  the  court  —  the  adverse  party 
may  appear  and  move  to  dissolve  or  modify  the  order.  The  court  must  then  hear 
and  decide  the  motion  as  promptly  as  justice  requires. 

(c)  Security.  The  court  may  issue  a  preliminary  injunction  or  a  temporary 
restraining  order  only  if  the  movant  gives  security  in  an  amount  that  the  court 
considers  proper  to  pa}1  the  costs  and  damages  sustained  bv  any  part}'  found  to 
have  been  wrongfully  enjoined  or  restrained.  The  United  States,  its  officers,  and 
its  agencies  are  not  required  to  give  security. 

(d)  Contents  and  Scope  of  Even'  Injunction  and  Restraining  Order. 

(J)  Contents.  Ever}'  order  granting  an  injunction  and  even'  restraining 
order  must: 

(A)  state  the  reasons  why  it  issued; 

(B)  state  its  terms  specifically;  and 
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(C)  describe  in  reasonable  detail  —  and  not  by  referring  to  the  complaint 
or  other  document  —  the  act  or  acts  restrained  or  required. 

(2)  Persons  Bound.  The  order  binds  only  the  following  who  receive  actual 
notice  of  it  by  personal  service  or  otherwise: 

(A)  the  parties; 

(B)  the  parties'  officers,  agents,  servants,  employees,  and  attorneys;  and 

(C)  other  persons  who  are  in  active  concert  or  participation  with  anyone 
described  in  Rule  65(d)(2)(A)  or  (B). 

(e)  Other  Laws  Not  Modified.  These  rules  do  not  modify  the  following: 

( 1 )  any  federal  statute  relating  to  temporary  restraining  orders  or  preliminary 
injunctions  in  actions  affecting  employer  and  employee; 

(2)  28  U.S.C.  J2361,  which  relates  to  preliminary  injunctions  in  actions  of 
interpleader  or  in  the  nature  of  interpleader;  or 

(3)  28  U.S.C.   §2284,  which  relates  to  actions  that  must  be  heard  and 
decided  by  a  three-judge  district  court. 

(f)  Copyright  Impoundment.  This  rule  applies  to  copy  right-impoundment 
proceedings. 


Rule  65.1.     Proceedings  Against  a  Surety 

Whenever  these  rules  (including  the  Supplemental  Rules  for  Admiralty 
or  Maritime  Claims  and  Asset  Forfeiture  Actions)  require  or  allow  a  party  to 
give  security,  and  security  is  given  through  a  bond  or  other  undertaking  with 
one  or  more  sureties,  each  surety  submits  to  the  court's  jurisdiction  and 
irrevocably  appoints  the  court  clerk  as  its  agent  for  receiving  service  of  any 
papers  that  affect  its  liability  on  the  bond  or  undertaking.  The  surety's 
liability  may  be  enforced  on  motion  without  an  independent  action.  The 
motion  and  any  notice  that  the  court  orders  may  be  served  on  the  court 
clerk,  who  must  promptly  mail  a  copy  of  each  to  every  surety  whose  address 
is  known. 


Rule  66.     Receivers 

These  rules  govern  an  action  in  which  the  appointment  of  a  receiver  is 
sought  or  a  receiver  sues  or  is  sued.  But  the  practice  in  administering  an  estate  by 
a  receiver  or  a  similar  court-appointed  officer  must  accord  with  the  historical 
practice  in  federal  courts  or  with  a  local  rule.  An  action  in  which  a  receiver  has 
been  appointed  may  be  dismissed  only  by  court  order. 
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Rule  67.     Deposit  into  Court 

(a)  Depositing  Property.  If  any  part  of  the  relief  sought  is  a  money  judgment 
or  the  disposition  of  a  sum  of  money  or  some  other  deliverable  thing,  a  party  —  on 
notice  to  every  other  party  and  by  leave  of  court  —  may  deposit  with  the  court  all  or 
part  of  the  money  or  thing,  whether  or  not  that  party  claims  any  of  it.  The  depositing 
party-  must  deliver  to  the  clerk  a  copy  of  the  order  permitting  deposit. 

(b)  Investing  and  Withdrawing  Funds.  Money  paid  into  court  under  this 
rule  must  be  deposited  and  withdrawn  in  accordance  with  28  U.S.C.  §§2041  and 
2042  and  any  like  statute.  The  money  must  be  deposited  in  an  interest-bearing 
account  or  invested  in  a  court-approved,  interest-bearing  instrument. 

Rule  68.     Offer  of  Judgment 

(a)  Making  an  Offer;  Judgment  on  an  Accepted  Offer.  More  than  10  days 
before  the  trial  begins,  a  party  defending  against  a  claim  may  serve  on  an 
opposing  party  an  offer  to  allow  judgment  on  specified  terms,  with  the  costs  then 
accrued.  If,  within  10  davs  after  being  served,  the  opposing  part}'  serves  written 
notice  accepting  the  offer,  either  party  may  then  file  the  offer  and  notice  of 
acceptance,  plus  proof  of  service.  The  clerk  must  then  enter  judgment. 

(b)  Unaccepted  Offer.  An  unaccepted  offer  is  considered  withdrawn,  but  it 
does  not  preclude  a  later  offer.  Evidence  of  an  unaccepted  offer  is  not  admissible 
except  in  a  proceeding  to  determine  costs. 

(c)  Offer  After  Liability-  Is  Determined.  When  one  party's  liability  to 
another  has  been  determined  but  the  extent  of  liability  remains  to  be  determined 
by  further  proceedings,  the  party  held  liable  may  make  an  offer  of  judgment.  It 
must  be  served  within  a  reasonable  time  —  but  at  least  10  days  —  before  a 
hearing  to  determine  the  extent  of  liability-. 

(d)  Paying  Costs  After  an  Unaccepted  Offer.  If  the  judgment  that  the 
offeree  finally  obtains  is  not  more  favorable  than  the  unaccepted  offer,  the 
offeree  must  pay  the  costs  incurred  after  the  offer  was  made. 


Rule  69.     Execution 

(a)  In  General. 

(1)    Money   Judgment;   Applicable   Procedure.    A   money    judgment    is 
enforced   bv  a   writ  of  execution,   unless   the   court  directs   otherwise.   The 
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procedure  on  execution  —  and  in  proceedings  supplementary  to  and  in  aid  of 
judgment  or  execution  —  must  accord  with  the  procedure  of  the  state  where  the 
court  is  located,  but  a  federal  statute  governs  to  the  extent  it  applies. 

(2)  Obtaining  Discovers  In  aid  of  the  judgment  or  execution,  the 
judgment  creditor  or  a  successor  in  interest  whose  interest  appears  of  record  mav 
obtain  discovery  from  anv  person  —  including  the  judgment  debtor  —  as 
provided  in  these  rules  or  bv  the  procedure  of  the  state  where  the  court  is  located. 

(b)  Against  Certain  Public  Officers.  When  a  judgment  has  been  entered 
against  a  revenue  officer  in  the  circumstances  stated  in  28  U.S.C.  \2006.  or 
against  an  officer  of  Congress  in  the  circumstances  stated  in  2  U.S.C.  $118,  the 
judgment  must  be  satisfied  as  those  statutes  provide. 


Rule  70.     Enforcing  a  Judgment  for  a  Specific  Act 

(a)  Party's  Failure  to  Act;  Ordering  Another  to  Act.  If  a  judgment  requires  a 
part}'  to  convey  land,  to  deliver  a  deed  or  other  document,  or  to  perform  any  other 
specific  act  and  the  partv  fails  to  comply  within  the  time  specified,  the  court  mav 
order  the  act  to  be  done  —  at  the  disobedient  party's  expense  —  bv  another  person 
appointed  by  the  court.  When  done,  the  act  has  the  same  effect  as  if  done  bv  the  party. 

(b)  Vesting  Title.  If  the  real  or  personal  property-  is  within  the  district,  the 
court  —  instead  of  ordering  a  conveyance  —  may  enter  a  judgment  divesting  anv 
party's  title  and  vesting  it  in  others.  That  judgment  has  the  effect  of  a  legally 
executed  conveyance. 

(c)  Obtaining  a  Writ  of  Attachment  or  Sequestration.  On  application  bv  a 
party  entitled  to  performance  of  an  act,  the  clerk  must  issue  a  writ  of  attachment 
or  sequestration  against  the  disobedient  party's  property  to  compel  obedience. 

(d)  Obtaining  a  Writ  of  Execution  or  Assistance.  On  application  bv  a  parh 
who  obtains  a  judgment  or  order  for  possession,  the  clerk  must  issue  a  writ  of 
execution  or  assistance. 

(e)  Holding  in  Contempt.  The  court  may  also  hold  the  disobedient  partv  in 
contempt. 


Rule  71.     Enforcing  Relief  For  or  Against  a  Nonparty 

When  an  order  grants  relief  for  a  nonparty  or  may  be  enforced  against  a 
nonparty,  the  procedure  for  enforcing  the  order  is  the  same  as  for  a  partv. 
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IX.     Special  Proceedings 

Rule  71.1.     Condemning  Real  or  Personal  Property 

(a)  Applicability  of  Other  Rules.  These  rules  govern  proceedings  to 
condemn  real  and  personal  property  by  eminent  domain,  except  as  this  rule 
provides  otherwise. 

(b)  Joinder  of  Properties.  The  plaintiff  may  join  separate  pieces  of  property 
in  a  single  action,  no  matter  whether  they  are  owned  by  the  same  persons  or 
sought  for  the  same  use. 

(c)  Complaint. 

(J)  Caption.  The  complaint  must  contain  a  caption  as  provided  in  Rule  10(a). 
The  plaintiff  must,  however,  name  as  defendants  both  the  property  —  designated 
generally  by  kind,  quantity,  and  location  —  and  at  least  one  owner  of  some  part  of 
or  interest  in  the  property. 

(2)  Contents.  The  complaint  must  contain  a  short  and  plain  statement  of 
the  following: 

(A)  the  authority  for  the  taking; 

(B)  the  uses  for  which  the  property  is  to  be  taken; 

(C)  a  description  sufficient  to  identify  the  property; 

(D)  the  interests  to  be  acquired;  and 

(E)  for  each  piece  of  property,  a  designation  of  each  defendant  who  has 
been  joined  as  an  owner  or  owner  of  an  interest  in  it. 

(3)  Parties.  When  the  action  commences,  the  plaintiff  need  join  as 
defendants  only  those  persons  who  have  or  claim  an  interest  in  the  property  and 
whose  names  are  then  known.  But  before  any  hearing  on  compensation,  the 
plaintiff  must  add  as  defendants  all  those  persons  who  have  or  claim  an  interest 
and  whose  names  have  become  known  or  can  be  found  by  a  reasonably  diligent 
search  of  the  records,  considering  both  the  property's  character  and  value  and  the 
interests  to  be  acquired.  All  others  may  be  made  defendants  under  the 
designation  "Unknown  Owners." 

(4)  Procedure.  Notice  must  be  served  on  all  defendants  as  provided  in  Rule 
71.1(d),  whether  they  were  named  as  defendants  when  the  action  commenced  or 
were  added  later.  A  defendant  may  answer  as  provided  in  Rule  71.1(e).  The 
court,  meanwhile,  may  order  any  distribution  of  a  deposit  that  the  facts  warrant. 

(5)  Filing;  Additional  Copies.  In  addition  to  filing  the  complaint,  the 
plaintiff  must  give  the  clerk  at  least  one  copv  for  the  defendants'  use  and 
additional  copies  at  the  request  of  the  clerk  or  a  defendant. 
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(d)  Process. 

(J)  Delivering  Notice  to  the  Clerk.  On  filing  a  complaint,  the  plaintiff  must 
promptly  deliver  to  the  clerk  joint  or  several  notices  directed  to  the  named 
defendants.  WTien  adding  defendants,  the  plaintiff  must  deliver  to  the  clerk 
additional  notices  directed  to  the  new  defendants. 

(2)  Contents  of  the  Notice. 

(A)  Main  Contents.  Each  notice  must  name  the  court,  the  title  of  the 
action,  and  the  defendant  to  whom  it  is  directed.  It  must  describe  the  property 
sufficiently  to  identify  it,  but  need  not  describe  any  property  other  than  that  to 
be  taken  from  the  named  defendant.  The  notice  must  also  state: 

i    that  the  action  is  to  condemn  property; 

(ii)  the  interest  to  be  taken; 

(iii)  the  authority  for  the  taking; 

I  iv)  the  uses  for  which  the  property  is  to  be  taken; 

(v)  that  the  defendant  may  serve  an  answer  on  the  plaintiffs  attorney 
within  20  davs  after  being  served  with  the  notice; 

(vi))  that  the  failure  to  so  serve  an  answer  constitutes  consent  to  the 
taking  and  to  the  court's  authority  to  proceed  with  the  action  and  fix  the 
compensation;  and 

i  vii )  that  a  defendant  who  does  not  serve  an  answer  mav  file  a  notice  of 
appearance. 

(B)  Conclusion.  The  notice  must  conclude  with  the  name,  telephone 
number,  and  e-mail  address  of  the  plaintiffs  attorney  and  an  address  within 
the  district  in  which  the  action  is  brought  where  the  attornev  mav  be  served. 

(3)  Serving  the  Sotice. 

(A)  Personal  Service.  When  a  defendant  whose  address  is  known  resides 
within  the  United  States  or  a  territory  subject  to  the  administrative  or  judicial 
jurisdiction  of  the  United  States,  personal  senice  of  the  notice  (without  a  copy 
of  the  complaint)  must  be  made  in  accordance  with  Rule  4. 

(B)  Senice  bx  Publication. 

(i)  A  defendant  may  be  seryed  by  publication  only  when  the  plaintiffs 
attorney  files  a  certificate  stating  that  the  attorney  believes  the  defendant 
cannot  be  personally  served,  because  after  diligent  inquiry  within  the  state 
where  the  complaint  is  filed,  the  defendant's  place  of  residence  is  still 
unknown  or,  if  known,  that  it  is  beyond  the  territorial  limits  of  personal 
service.  Senice  is  then  made  by  publishing  the  notice  —  once  a  week  for  at 
least  three  successive  weeks  —  in  a  newspaper  published  in  the  county 
where  the  property  is  located  or,  if  there  is  no  such  newspaper,  in  a 
newspaper  with  general  circulation  where  the  property  is  located.  Before  the 
last  publication,  a  copy  of  the  notice  must  also  be  mailed  to  even  defendant 
who  cannot  be  personally  sened  but  whose  place  of  residence  is  then 
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known.  Unknown  owners  mav  be  served  bv  publication  in  the  same  manner 
by  a  notice  addressed  to  "Unknown  Owners." 

(ii)  Service  by  publication  is  complete  on  the  date  of  the  last 
publication.  The  plaintiffs  attorney  must  prove  publication  and  mailing  bv 
a  certificate,  attach  a  printed  copy  of  the  published  notice,  and  mark  on  the 
copy  the  newspaper's  name  and  the  dates  of  publication. 

(4)  Effect  of  Delivery  and  Service.  Delivering  the  notice  to  the  clerk  and 
serving  it  have  the  same  effect  as  serving  a  summons  under  Rule  4. 

(5)  Proof  of  Service;  Amending  the  Proof  or  Notice.  Rule  4(1 )  governs  proof 
of  service.  The  court  may  permit  the  proof  or  the  notice  to  be  amended. 

(e)  Appearance  or  Answer. 

(1)  Notice  of  Appearance.  A  defendant  that  has  no  objection  or  defense  to 
the  taking  of  its  propertv  mav  serve  a  notice  of  appearance  designating  the 
propertv  in  which  it  claims  an  interest.  The  defendant  must  then  be  given  notice 
of  all  later  proceedings  affecting  the  defendant. 

(2)  Answer.  A  defendant  that  has  an  objection  or  defense  to  the  taking  must 
serve  an  answer  within  20  days  after  being  served  with  the  notice.  The  answer 
must: 

A    identify'  the  propertv  in  which  the  defendant  claims  an  interest; 

(B)  state  the  nature  and  extent  of  the  interest;  and 

(C)  state  all  the  defendant's  objections  and  defenses  to  the  taking. 

(3)  Waiver  of  Other  Objections  and  Defenses;  Evidence  on  Compensa- 
tion. A  defendant  waives  all  objections  and  defenses  not  stated  in  its  answer.  No 
other  pleading  or  motion  asserting  an  additional  objection  or  defense  is  allowed. 
But  at  the  trial  on  compensation,  a  defendant  —  whether  or  not  it  has  previouslv 
appeared  or  answered  —  mav  present  evidence  on  the  amount  of  compensation 
to  be  paid  and  may  share  in  the  award. 

(f)  Amending  Pleadings.  Without  leave  of  court,  the  plaintiff  may  —  as 
often  as  it  wants  —  amend  the  complaint  at  am-  time  before  the  trial  on 
compensation.  But  no  amendment  may  be  made  if  it  would  result  in  a  dismissal 
inconsistent  with  Rule  71.1(i)(l)  or  (2).  The  plaintiff  need  not  serve  a  copy  of  an 
amendment,  but  must  serve  notice  of  the  filing,  as  provided  in  Rule  5(b),  on 
every  affected  party  who  has  appeared  and,  as  provided  in  Rule  ~l.l(di.  on  even- 
affected  party  who  has  not  appeared.  In  addition,  the  plaintiff  must  give  the  clerk 
at  least  one  copy  of  each  amendment  for  the  defendants'  use,  and  additional 
copies  at  the  request  of  the  clerk  or  a  defendant.  A  defendant  mav  appear 
or  answer  in  the  time  and  manner  and  with  the  same  effect  as  provided  in 
Rule  71.1(e). 
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(g)  Substituting  Parties.  If  a  defendant  dies,  becomes  incompetent,  or 
transfers  an  interest  after  being  joined,  the  court  may,  on  motion  and  notice  of 
hearing,  order  that  the  proper  party  be  substituted.  Service  of  the  motion  and 
notice  on  a  nonparty  must  be  made  as  provided  in  Rule  71.1(d)(3). 

(h)  Trial  of  the  Issues. 

(J)  Issues  Other  Than  Compensation;  Compensation.  In  an  action 
involving  eminent  domain  under  federal  law,  the  court  tries  all  issues,  including 
compensation,  except  when  compensation  must  be  determined: 

(A)  by  any  tribunal  specially  constituted  by  a  federal  statute  to  determine 
compensation;  or 

(B)  if  there  is  no  such  tribunal,  by  a  jury  when  a  party  demands  one 
within  the  time  to  answer  or  within  any  additional  time  the  court  sets,  unless 
the  court  appoints  a  commission. 

(2)  Appointing  a  Commission;  Commission's  Powers  and  Report. 

(A)  Reasons  for  Appointing.  If  a  party  has  demanded  a  jury,  the  court  may 
instead  appoint  a  three-person  commission  to  determine  compensation 
because  of  the  character,  location,  or  quantity  of  the  property  to  be 
condemned  or  for  other  just  reasons. 

(B)  Alternate  Commissioners.  The  court  may  appoint  up  to  two  additional 
persons  to  serve  as  alternate  commissioners  to  hear  the  case  and  replace 
commissioners  who,  before  a  decision  is  filed,  the  court  finds  unable  or 
disqualified  to  perform  their  duties.  Once  the  commission  renders  its  final 
decision, 

(C)  the  court  must  discharge  any  alternate  who  has  not  replaced  a 
commissioner.  Examining  the  Prospective  Commissioners.  Before  making  its 
appointments,  the  court  must  advise  the  parties  of  the  identity  and 
qualifications  of  each  prospective  commissioner  and  alternate,  and  may 
permit  the  parties  to  examine  them.  The  parties  may  not  suggest  appointees, 
but  for  good  cause  may  object  to  a  prospective  commissioner  or  alternate. 

(D)  Commission's  Powers  and  Report.  A  commission  has  the  powers  of  a 
master  under  Rule  53(c).  Its  action  and  report  are  determined  by  a  majority. 
Rule  53(d),  (e),  and  (f)  apply  to  its  action  and  report. 

(i)  Dismissal  of  the  Action  or  a  Defendant. 

(J)  Dismissing  the  Action. 

(A)  By  the  Plaintiff.  If  no  compensation  hearing  on  a  piece  of  properly 
has  begun,  and  if  the  plaintiff  has  not  acquired  title  or  a  lesser  interest  or  taken 
possession,  the  plaintiff  may,  without  a  court  order,  dismiss  the  action  as  to 
that  property  by  filing  a  notice  of  dismissal  briefly  describing  the  property. 

(B)  By  Stipulation.  Before  a  judgment  is  entered  vesting  the  plaintiff  with 
title  or  a  lesser  interest  in  or  possession  of  property,  the  plaintiff  and  affected 
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defendants  may,  without  a  court  order,  dismiss  the  action  in  whole  or  in  part 
by  filing  a  stipulation  of  dismissal.  And  if  the  parties  so  stipulate,  the  court  may 
vacate  a  judgment  already  entered. 

(C)  By  Court  Order.  At  any  time  before  compensation  has  been 
determined  and  paid,  the  court  may,  after  a  motion  and  hearing,  dismiss  the 
action  as  to  a  piece  of  property.  But  if  the  plaintiff  has  already  taken  title,  a 
lesser  interest,  or  possession  as  to  any  part  of  it,  the  court  must  award 
compensation  for  the  title,  lesser  interest,  or  possession  taken. 

(2)  Dismissing  a  Defendant.  The  court  may  at  any  time  dismiss  a  defendant 
who  was  unnecessarily  or  improperly  joined. 

(3)  Effect.  A  dismissal  is  without  prejudice  unless  otherwise  stated  in  the 
notice,  stipulation,  or  court  order. 

(j)  Deposit  and  Its  Distribution. 

(1)  Deposit.  The  plaintiff  must  deposit  with  the  court  any  money  required 
by  law  as  a  condition  to  the  exercise  of  eminent  domain  and  may  make  a  deposit 
when  allowed  by  statute. 

(2)  Distribution;  Adjusting  Distribution.  After  a  deposit,  the  court  and 
attorneys  must  expedite  the  proceedings  so  as  to  distribute  the  deposit  and  to 
determine  and  pay  compensation.  If  the  compensation  finally  awarded  to  a 
defendant  exceeds  the  amount  distributed  to  that  defendant,  the  court  must  enter 
judgment  against  the  plaintiff  for  the  deficiency.  If  the  compensation  awarded  to 
a  defendant  is  less  than  the  amount  distributed  to  that  defendant,  the  court  must 
enter  judgment  against  that  defendant  for  the  overpayment. 

(k)  Condemnation  Under  a  State's  Power  of  Eminent  Domain.  This  rule 
governs  an  action  involving  eminent  domain  under  state  law.  But  if  state  law 
provides  for  trying  an  issue  by  jury  —  or  for  trying  the  issue  of  compensation  by 
jury  or  commission  or  both  —  that  law  governs. 

(1)  Costs.  Costs  are  not  subject  to  Rule  54(d). 


Rule  72.     Magistrate  Judges:  Pretrial  Order 

(a)  Nondispositive  Matters.  When  a  pretrial  matter  not  dispositive  of  a 
parry's  claim  or  defense  is  referred  to  a  magistrate  judge  to  hear  and  decide,  the 
magistrate  judge  must  promptly  conduct  the  required  proceedings  and,  when 
appropriate,  issue  a  written  order  stating  the  decision.  A  part}-  may  serve  and  file 
objections  to  the  order  within  10  days  after  being  served  with  a  copy.  A  party  may 
not  assign  as  error  a  defect  in  the  order  not  timely  objected  to.  The  district  judge 
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in  the  case  must  consider  timely  objections  and  modify  or  set  aside  anv  part  of 
the  order  that  is  clearly  erroneous  or  is  contrary  to  law. 

(b)  Dispositive  Motions  and  Prisoner  Petitions. 

(J)  Findings  and  Recommendations.  A  magistrate  judge  must  promptly 
conduct  the  required  proceedings  when  assigned,  without  the  parties'  consent,  to 
hear  a  pretrial  matter  dispositive  of  a  claim  or  defense  or  a  prisoner  petition 
challenging  the  conditions  of  confinement.  A  record  must  be  made  of  all 
evidentiary  proceedings  and  mav,  at  the  magistrate  judge's  discretion,  be  made  of 
any  other  proceedings.  The  magistrate  judge  must  enter  a  recommended 
disposition,  including,  if  appropriate,  proposed  findings  of  fact.  The  clerk  must 
promptly  mail  a  copy  to  each  party. 

(2)  Objections.  Within  10  days  after  being  served  with  a  copy  of  the 
recommended  disposition,  a  party  may  serve  and  file  specific  written  objections 
to  the  proposed  findings  and  recommendations.  A  party  mav  respond  to  another 
party's  objections  within  10  days  after  being  served  with  a  copy.  Unless  the 
district  judge  orders  otherwise,  the  objecting  part)'  must  promptlv  arrange  for 
transcribing  the  record,  or  whatever  portions  of  it  the  parties  agree  to  or  the 
magistrate  judge  considers  sufficient. 

(3)  Resolving  Objections.  The  district  judge  must  determine  de  novo  any 
part  of  the  magistrate  judge's  disposition  that  has  been  properly  objected  to.  The 
district  judge  may  accept,  reject,  or  modify  the  recommended  disposition; 
receive  further  evidence;  or  return  the  matter  to  the  magistrate  judge  with 
instructions. 


Rule  73.     Magistrate  Judges:  Trial  by  Consent;  Appeal 

(a)  Trial  by  Consent.  When  authorized  under  28  U.S.C.  $636(ci,  a 
magistrate  judge  may,  if  all  parties  consent,  conduct  a  civil  action  or  proceeding, 
including  a  jurv  or  nonjurv  trial.  A  record  must  be  made  in  accordance  with  28 
U.S.C.  5636(c)(5). 

(b)  Consent  Procedure. 

(1)  In  General.  When  a  magistrate  judge  has  been  designated  to 
conduct  civil  actions  or  proceedings,  the  clerk  must  give  the  parties  written 
notice  of  their  opportunity  to  consent  under  28  U.S.C.  5636(c).  To  signify 
their  consent,  the  parties  must  jointly  or  separately  file  a  statement  consenting 
to  the  referral.  A  district  judge  or  magistrate  judge  may  be  informed  of  a 
party's  response  to  the  clerk's  notice  only  if  all  parties  have  consented  to  the 
referral. 
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(2)  Reminding  the  Parties  About  Consenting.  A  district  judge,  magistrate 
judge,  or  other  court  official  may  remind  the  parties  of  the  magistrate  judge's 
availability,  but  must  also  advise  them  that  they  are  free  to  withhold  consent 
without  adverse  substantive  consequences. 

(3)  Vacating  a  Referral.  On  its  own  for  good  cause  —  or  when  a  party  shows 
extraordinary  circumstances  —  the  district  judge  may  vacate  a  referral  to  a 
magistrate  judge  under  this  rule. 

(c)  Appealing  a  Judgment.  In  accordance  with  28  U.S.C.  5636(c)(3),  an 
appeal  from  a  judgment  entered  at  a  magistrate  judge's  direction  may  be  taken  to 
the  court  of  appeals  as  would  any  other  appeal  from  a  district-court  judgment. 


Rule  74.  [Abrogated.] 
Rule  75.  [Abrogated.] 
Rule  76.     [Abrogated.] 


X.     District  Courts  and  Clerks:  Conducting  Business; 
Issuing  Orders 

Rule  77.     Conducting  Business;  Clerk's  Authority; 
Notice  of  an  Order  or  Judgment 

(a)  When  Court  Is  Open.  Ever}'  district  court  is  considered  always  open  for 
filing  any  paper,  issuing  and  returning  process,  making  a  motion,  or  entering  an 
order. 

(b)  Place  for  Trial  and  Other  Proceedings.  Even  trial  on  the  merits  must 
be  conducted  in  open  court  and,  so  far  as  convenient,  in  a  regular  courtroom. 
Any  other  act  or  proceeding  may  be  done  or  conducted  bv  a  judge  in  chambers, 
without  the  attendance  of  the  clerk  or  other  court  official,  and  an\-where  inside 
or  outside  the  district.  But  no  hearing  —  other  than  one  ex  parte  —  may  be 
conducted  outside  the  district  unless  all  the  affected  parties  consent. 

(c)  Clerk's  Office  Hours;  Clerk's  Orders. 

(1)  Hours.  The  clerk's  office  —  with  a  clerk  or  deputy  on  duty  —  must  be 
open  during  business  hours  every  day  except  Saturdays,  Sundays,  and  legal 
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holidays.  But  a  court  may,  by  local  rule  or  order,  require  that  the  office  be  open 
for  specified  hours  on  Saturdav  or  a  particular  legal  holiday  other  than  one  listed 
in  Rule  6(a)(4)(A 

(2)  Orders.  Subject  to  the  court's  power  to  suspend,  alter,  or  rescind  the 
clerk's  action  for  good  cause,  the  clerk  may: 
Ai  issue  process; 
(B)  enter  a  default; 

C  I  enter  a  default  judgment  under  Rule  5 5 ( b ) ( 1 );  and 
(D)  act  on  anv  other  matter  that  does  not  require  the  court's  action. 

(d)  Serving  Notice  of  an  Order  or  Judgment. 

(J)  Service.  Immediately  after  entering  an  order  or  judgment,  the  clerk  must 
serve  notice  of  the  entrv,  as  provided  in  Rule  5(b),  on  each  partv  who  is  not  in 
default  for  failing  to  appear.  The  clerk  must  record  the  service  on  the  docket.  A 
party  also  may  serve  notice  of  the  entry  as  provided  in  Rule  5(b). 

(2)  Time  to  Appeal  \of  Affected  by  Lack  of  Notice.  Lack  of  notice  of  the 
entrv  does  not  affect  the  time  for  appeal  or  relieve  —  or  authorize  the  court  to 
relieve  —  a  partv  for  failing  to  appeal  within  the  time  allowed,  except  as  allowed 
by  Federal  Rule  of  Appellate  Procedure  (4)(a). 


Rule  78.     Hearing  Motions;  Submission  on  Briefs 

(a)  Providing  a  Regular  Schedule  for  Oral  Hearings.  A  court  may  establish 
regular  times  and  places  for  oral  hearings  on  motions. 

(b)  Providing  for  Submission  on  Briefs.  By  rule  or  order,  the  court  mav 
provide  for  submitting  and  determining  motions  on  briefs,  without  oral  hearings. 


Rule  79.     Records  Kept  by  the  Clerk 

(a)  Civil  Docket. 

(J)  In  General.  The  clerk  must  keep  a  record  known  as  the  "civil  docket"  in 
the  form  and  manner  prescribed  by  the  Director  of  the  Administrative  Office  of 
the  United  States  Courts  with  the  approval  of  the  Judicial  Conference  of  the 
United  States.  The  clerk  must  enter  each  civil  action  in  the  docket.  Actions  must 
be  assigned  consecutive  file  numbers,  which  must  be  noted  in  the  docket  where 
the  first  entry  of  the  action  is  made. 

(2)  Items  to  be  Entered.  The  following  items  must  be  marked  with  the  file 
number  and  entered  chronologically  in  the  docket: 
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(A)  papers  filed  with  the  clerk; 

(B)  process   issued,   and   proofs   of  service   or   other   returns   showing 
execution;  and 

(C)  appearances,  orders,  verdicts,  and  judgments. 

(3)  Contents  of  Entries;  Jury  Trial  Demanded.  Each  entry  must  brieflv 
show  the  nature  of  the  paper  filed  or  writ  issued,  the  substance  of  each  proof  of 
service  or  other  return,  and  the  substance  and  date  of  entrv  of  each  order  and 
judgment.  When  a  jury  trial  has  been  properlv  demanded  or  ordered,  the  clerk 
must  enter  the  word  "jury"  in  the  docket. 

(b)  Civil  Judgments  and  Orders.  The  clerk  must  keep  a  copv  of  even  final 
judgment  and  appealable  order;  of  every  order  affecting  title  to  or  a  lien  on  real 
or  personal  property;  and  of  any  other  order  that  the  court  directs  to  be  kept.  The 
clerk  must  keep  these  in  the  form  and  manner  prescribed  bv  the  Director  of  the 
Administrative  Office  of  the  United  States  Courts  with  the  approval  of  the 
Judicial  Conference  of  the  United  States. 

(c)  Indexes;  Calendars.  Under  the  court's  direction,  the  clerk  must: 

1 )  keep  indexes  of  the  docket  and  of  the  judgments  and  orders  described  in 
Rule  79(b);  and 

(2)  prepare  calendars  of  all  actions  ready  for  trial,  distinguishing  jury  trials 
from  nonjury  trials. 

(d)  Other  Records.  The  clerk  must  keep  any  other  records  required  by  the 
Director  of  the  Administrative  Office  of  the  United  States  Courts  with  the 
approval  of  the  Judicial  Conference  of  the  United  States. 


Rule  80.     Stenographic  Transcript  as  Evidence 

If  stenographically  reported  testimony  at  a  hearing  or  trial  is  admissible  in 
evidence  at  a  later  trial,  the  testimonv  may  be  proved  bv  a  transcript  certified  bv 
the  person  who  reported  it. 


XI.     General  Provisions 

Rule  81.     Applicability  of  the  Rules  in  General;  Removed  Actions 

(a)  Applicability  to  Particular  Proceedings. 

(1)  Prize  Proceedings.  These  rules  do  not  applv  to  prize  proceedings  in 
admiralty  governed  by  10  U.S.C.  $S7651-_681. 
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(2)  Bankruptcy.  These  rules  apply  to  bankruptcy  proceedings  to  the  extent 
provided  by  the  Federal  Rules  of  Bankruptcy  Procedure. 

(3)  Citizenship.  These  rules  apply  to  proceedings  for  admission  to 
citizenship  to  the  extent  that  the  practice  in  those  proceedings  is  not  specified 
in  federal  statutes  and  has  previously  conformed  to  the  practice  in  civil  actions. 
The  provisions  of  8  U.S.C.  §1451  for  service  by  publication  and  for  answer  apply 
in  proceedings  to  cancel  citizenship  certificates. 

(4)  Special  Writs.  These  rules  apply  to  proceedings  for  habeas  corpus  and 
for  quo  warranto  to  the  extent  that  the  practice  in  those  proceedings: 

(A)  is  not  specified  in  a  federal  statute,  the  Rules  Governing  Section  2254 
Cases,  or  the  Rules  Governing  Section  2255  Cases;  and 

(B)  has  previously  conformed  to  the  practice  in  civil  actions. 

(5)  Proceedings  Involving  a  Subpoena.  These  rules  apply  to  proceedings  to 
compel  testimony  or  the  production  of  documents  through  a  subpoena  issued  by 
a  United  States  officer  or  agency  under  a  federal  statute,  except  as  otherwise 
provided  by  statute,  by  local  rule,  or  by  court  order  in  the  proceedings. 

(6)  Other  Proceedings.  These  rules,  to  the  extent  applicable,  govern 
proceedings  under  the  following  laws,  except  as  these  laws  provide  other  procedures: 

(A)  7  U.S.C.  S$292,  499g(c),  for  reviewing  an  order  of  the  Secretary  of 
Agriculture; 

(B)  9  U.S.C,  relating  to  arbitration; 

(C)  15  U.S.C.   §522,  for  reviewing  an  order  of  the  Secretary  of  the 
Interior; 

(D)  15  U.S.C.  §715d(c),  for  reviewing  an  order  denying  a  certificate  of 
clearance; 

(E)  29  U.S.C.  §§159,  160,  for  enforcing  an  order  of  the  National  Labor 
Relations  Board; 

(F)  33  U.S.C.  §§918,  921,  for  enforcing  or  reviewing  a  compensation 
order  under  the  Longshore  and  Harbor  Workers'  Compensation  Act;  and 

(G)  45  U.S.C.  §159,  for  reviewing  an  arbitration  award  in  a  railway-labor 
dispute. 

(b)  Scire  Facias  and  Mandamus.  The  writs  of  scire  facias  and  mandamus 
are  abolished.  Relief  previously  available  through  them  may  be  obtained  by 
appropriate  action  or  motion  under  these  rules. 

(c)  Removed  Actions. 

(1)  Applicability.  These  rules  apply  to  a  civil  action  after  it  is  removed  from 
a  state  court. 

(2)  Further  Pleading.  After  removal,  repleading  is  unnecessary  unless  the  court 
orders  it.  A  defendant  who  did  not  answer  before  removal  must  answer  or  present  other 
defenses  or  objections  under  these  rules  within  the  longest  of  these  periods: 
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(A)  20  days  after  receiving  —  through  service  or  otherwise  —  a  copy  of  the 
initial  pleading  stating  the  claim  for  relief; 

(B)  20  da\s  after  being  served  with  the  summons  for  an  initial  pleading  on 
file  at  the  time  of  service;  or 

(C)  5  days  after  the  notice  of  removal  is  filed. 

(3)  Demand  for  a  Jury  Trial. 

(A)  As  Affected  by  State  Law.  A  party  who,  before  removal,  expressly 
demanded  a  jury  trial  in  accordance  with  state  law  need  not  renew  the 
demand  after  removal.  If  the  state  law  did  not  require  an  express  demand  for  a 
jury  trial,  a  party  need  not  make  one  after  removal  unless  the  court  orders  the 
parties  to  do  so  within  a  specified  time.  The  court  must  so  order  at  a  party's 
request  and  may  so  order  on  its  own.  A  part}'  who  fails  to  make  a  demand  when 
so  ordered  waives  a  jury  trial. 

(B)  Under  Rule  38.  If  all  necessary  pleadings  have  been  served  at  the  time 
of  removal,  a  party  entitled  to  a  jury  trial  under  Rule  38  must  be  given  one  if 
the  party  serves  a  demand  within  10  days  after: 

(i)  it  files  a  notice  of  removal;  or 

(ii)  it  is  served  with  a  notice  of  removal  filed  by  another  partv. 

(d)  Law  Applicable. 

(J)  State  Law.  When  these  rules  refer  to  state  law,  the  term  "law"  includes 
the  state's  statutes  and  the  state's  judicial  decisions. 

(2)  District  of  Columbia.  The  term  "state"  includes,  where  appropriate,  the 
District  of  Columbia.  When  these  rules  provide  for  state  law  to  apply,  in  the 
District  Court  for  the  District  of  Columbia: 

(A)  the  law  applied  in  the  District  governs;  and 

(B)  the  term  "federal  statute"  includes  any  Act  of  Congress  that  applies 
locallv  to  the  District. 


Rule  82.     Jurisdiction  and  Venue  Unaffected 

These  rules  do  not  extend  or  limit  the  jurisdiction  of  the  district  courts  or 
the  venue  of  actions  in  those  courts.  An  admiraltv  or  maritime  claim  under  Rule 
9(h)  is  not  a  civil  action  for  purposes  of  28  U.S.C.  $$1391-1392. 


Rule  83.     Rules  by  District  Courts;  Judge's  Directives 

(a)  Local  Rules. 

(J)  In  General.  After  giving  public  notice  and  an  opportunity  for  comment, 
a  district  court,  acting  by  a  majority  of  its  district  judges,  may  adopt  and  amend 
rules  governing  its  practice.  A  local  rule  must  be  consistent  with  —  but  not 
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duplicate  —  federal  statutes  and  rules  adopted  under  28  U.S.C.  §§2072  and  2075, 
and  must  conform  to  any  uniform  numbering  system  prescribed  by  the  Judicial 
Conference  of  the  United  States.  A  local  rule  takes  effect  on  the  date  specified  by 
the  district  court  and  remains  in  effect  unless  amended  by  the  court  or  abrogated 
by  the  judicial  council  of  the  circuit.  Copies  of  rules  and  amendments  must,  on 
their  adoption,  be  furnished  to  the  judicial  council  and  the  Administrative  Office 
of  the  United  States  Courts  and  be  made  available  to  the  public. 

(2)  Requirement  of  Form.  A  local  rule  imposing  a  requirement  of  form 
must  not  be  enforced  in  a  way  that  causes  a  part}'  to  lose  any  right  because  of  a 
nonwillful  failure  to  comply. 

(b)  Procedure  WTien  There  Is  No  Controlling  Law.  A  judge  may  regulate 
practice  in  any  manner  consistent  with  federal  law,  rules  adopted  under  28  U.S.C. 
§§2072  and  2075,  and  the  district's  local  rules.  No  sanction  or  other  disadvantage 
may  be  imposed  for  noncompliance  with  any  requirement  not  in  federal  law, 
federal  rules,  or  the  local  rules  unless  the  alleged  violator  has  been  furnished  in 
the  particular  case  with  actual  notice  of  the  requirement. 


Rule  84.     Forms 

The  forms  in  the  Appendix  suffice  under  these  rules  and  illustrate  the 
simplicity  and  brevity  that  these  rules  contemplate. 


Rule  85.     Tide 

These  rules  may  be  cited  as  the  Federal  Rules  of  Civil  Procedure. 

Rule  86.     Effective  Dates 

(a)  In  General.  These  rules  and  any  amendments  take  effect  at  the  time 
specified  bv  the  Supreme  Court,  subject  to  28  U.S.C.  §2074.  They  govern: 

(1)  proceedings  in  an  action  commenced  after  their  effective  date;  and 

(2)  proceedings  after  that  date  in  an  action  then  pending  unless: 

(A)  the  Supreme  Court  specifies  otherwise;  or 

(B)  the  court  determines  that  applying  them  in  a  particular  action  would 
be  infeasible  or  work  an  injustice. 

(b)  December  1,  2007  Amendments.  If  any  provision  in  Rules  1-5.1,  6-73, 
or  77-86  conflicts  with  another  law,  priority  in  time  for  the  purpose  of  28  U.S.C. 
§2072(b)  is  not  affected  by  the  amendments  taking  effect  on  December  1,  2007. 
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SUPPLEMENTARY  CASES,  NOTES, 
AND  OTHER  MATERIALS 


PERSONAL  JURISDICTION 


II 


B.     The  Modern  Constitutional  Formulation  of  Power 

2.  Absorbing  In  Rem  Jurisdiction 

Page  86.     Replace  the  last  full  paragraph  of  Hanson  v.  Denkla 
with: 

The  unilateral  activity  of  those  who  claim  some  relationship  with  a 
nonresident  defendant  [the  Delaware  trustee]  cannot  satisfy  the  requirement  of 
contact  with  the  forum  State.  The  application  of  that  rule  will  van  with  the 
quality  and  nature  of  the  defendant's  activity,  but  it  is  essential  in  each  case  that 
there  be  some  act  by  which  the  defendant  purposefully  avails  itself  of  the 
privilege  of  conducting  activities  within  the  forum  State,  thus  invoking  the 
benefits  and  protections  of  its  laws.  International  Shoe  Co.  v.  Washington.  .  .  . 

3.  Specific  Jurisdiction:  The  Modern  Cases 

Page  116.     In  the  6th  line  of  the  first  full  paragraph  (beginning  "Once 
it  has  been  decided),  insert  between  "the  dispute"  and  "the 
interstate  judicial  system's": 

"the  plaintiffs  interest  in  obtaining  convenient  and  effective  relief," 

4.  General  Jurisdiction 

Page  132.     Before  note  3  insert: 

The  Gator.com  panel  decision  was  reargued  en  banc,  but  the  case  was  dismissed 
as  moot  when  the  court  discovered  that  parties  had  settled  —  Gator  paving  L.L.  Bean 
an  undisclosed  sum  and  Bean  dropping  all  claims  except  for  a  residual  510,000 
which  Gator  would  pay  Bean  only  if  the  en  banc  panel  upheld  the  original 
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dismissal  for  want  of  subject  matter  jurisdiction.  The  en  banc  opinion  held  that 
this  residual  claim  didn't  prevent  the  case  from  becoming  moot,  and  dismissed 
on  these  grounds  without  reaching  the  question  of  jurisdiction.  Gator.com  Corp 
v.  L.L.  Bean,  Inc.,  366  F.3d  789  (9th  Cir.  2004). 


Page  140.    After  note  4d  insert: 

e.  Evidence  that  Bumham  may  be  tempting  courts  to  stretch  doctrine 
surfaces  occasionally.  Consider  N.  Light  Technology  v.  N.  Lights  Club,  236 
F.  3d  57  (1st  Cir.  2001).  Defendant,  accused  of  a  number  of  acts  of  cyber- 
squatting, resided  in  Alberta,  Canada.  Sued  for  one  such  act,  the  defendant 
(Burgar)  "traveled  voluntarilv  to  Boston  from  Alberta  to  witness  the  proceedings 
and  to  make  himself  available  for  testimonv  if  needed."  "Moments  before  the 
district  court  hearing  ...  to  consider  the  merits  of  plaintiffs  claims  and  the 
court's  personal  jurisdiction  over  defendants,  plaintiffs  agent  physically  served 
process  upon  Burgar."  326  F.3d  at  60.  Jurisdiction?  Notes  4(b)  and  (c)  suggest 
not,  given  the  witness  immunity  and  jurisdiction  by  trick  cases.  The  district  court 
agreed,  rejecting  service  as  a  basis  for  jurisdiction,  but  finding  such  jurisdiction 
after  a  searching  examination  of  the  sort  of  factors  considered  in  Pavlovich  v. 
Superior  Court,  casebook  page  120. 

On  appeal  the  First  Circuit  took  an  entirely  different  tack.  It  upheld 
personal  jurisdiction  without  analvzing  the  nature  of  the  Internet  contacts,  on 
the  basis  of  personal  service  of  Burgar.  The  opinion  rejected  defendant's 
argument  "that  permitting  service  of  process  under  these  circumstances  is  unwise 
from  a  public-policy  perspective  in  that  it  discourages  the  litigant  from  actively 
assisting  the  district  court  in  the  jurisdictional-discovery  process:" 

Although  they  do  not  specifically  ask  for  process  immunity,  defendants' 
argument  against  personal  jurisdiction  essentially  boils  down  to  a  request  that 
Burgar  be  deemed  immune  from  service  of  process  since,  at  the  time  he  was  served, 
he  was  present  in  Massachusetts  onlv  for  the  purpose  of  attending  a  personal- 
jurisdiction  hearing  in  this  lawsuit.  This  argument  enjoys  some  measure  of 
historical  pedigree.  .  .  .  Long  before  the  Supreme  Court  in  Bumham  affirmed  that 
personal  jurisdiction  can  be  sustained  against  a  defendant  solely  on  the  basis  of  his 
presence  in  the  forum  state  at  the  time  of  service  of  process,  it  had  recognized  that 
some  parties  temporarily  in  the  forum  state  enjov  immunity  from  service  by  virtue 
of  their  status  as  participants  in  ongoing  litigation.  .  .  . 

Accompanying  the  courts'  repeated  recognition  of  the  validity  of  the  part}/ 
witness  immunity  exception,  however,  has  been  a  persistent  acknowledgment  of 
the  exception's  limitations.  .  .  .  [Bjecause  the  privilege  exists  for  the  convenience 
of  the  district  court  in  its  exercise  of  judicial  administration,  rather  than  to  protect 
the  individual  seeking  to  avoid  service  of  process,  courts  enjov  the  discretion  to 
confer  (or  deny)  immunity  in  such  instances.  Just  as  importantly,  the  extension  of 
the  privilege  has  been  limited  by  the  majority  of  courts  to  cases  in  which  the  party 
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or  witness  was  participating  in  an  unrelated  litigation  at  the  time  that  he  was  served 
with  process  in  the  forum  state.  .  .  .  The  rationale  for  the  differing-lawsuit 
prerequisite  to  process  immunity  in  this  context  is  relatively  straightforward:  while 
a  court  can,  in  cases  before  it,  choose  to  protect  the  jurisdictional  status  of  a  partv  or 
witness  who  is  reluctant  to  come  to  the  forum  state  by  issuing  protective  orders  or 
subpoenas,  it  cannot  wield  such  power  in  other  cases.  The  process-immunitv 
exception  therefore  fills  the  gap  only  where  it  needs  to  be  filled  —  that  is.  in  cases 
where  a  district  court  wishes  to  shield  an  individual  from  service  of  process  to 
encourage  his  or  her  travel  to  the  forum  state,  but  would  be  unable  to  do  so  absent 
the  power  to  grant  immunity.  .  .  . 

For  these  reasons,  we  hold  that  the  district  court  properlv  exercised  personal 
jurisdiction  over  defendants  in  this  case.  Based  on  this  determination,  we  need  not 
reach  the  alternate  bases  for  personal  jurisdiction  discussed  in  the  district  court's 
opinion. 

Id  at  62-63.  Does  this  case  suggest  a)  that  plaintiffs  should  routinely  file  cases 
with  weak  jurisdictional  contacts,  hoping  that  the  defendant  might  show  up  to 
contest  jurisdiction?  Or  t>)  that  defense  counsel  commits  malpractice  if  he  allows 
his  out-of-state  client  to  attend  a  Rule  12(b)(2)  hearing  without  first  moving  for 
an  explicit  grant  of  immunity? 
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III 


B.     Diversity  Jurisdiction 

Page  196.     Before  note  5c  insert: 

Congress  has  recently  availed  itself  of  the  proposition  that  incomplete 
diversity  satisfies  the  constitutional  requirements  of  Article  III.  The  Class  Action 
Fairness  Act  of  2005  (codified  in  several  sections  of  28  U.S.C.,  including  §1332), 
provides  for  federal  diversity  jurisdiction  over  large  (in  excess  of  $5  million  in 
controversv)  class  actions  in  which  "any  member"  of  the  class  possesses  the 
requisite  diversity  based  on  state  or  foreign  citizenship.  28  U.S.C.  1332(d)(2). 
The  legislative  history  suggests  that  Congress  was  concerned  that  state  courts 
were  hearing  and  deciding  class  actions  in  which  many  or  most  members  of  the 
class  came  from  other  states;  it  reached  for  diversity  jurisdiction  as  a  wav  to 
address  this  problem.  Does  this  suggest  a  different  perspective  on  the  use  of 
diversity-  jurisdiction  generally?  Should  all  such  invocations  of  the  jurisdiction  be 
thus  targeted  at  "national"  issues? 

Page  197.     Before  note  9a  insert: 

Strawbridge's  rule  of  complete  diversity  limits  the  scope  of  §1332  bevond 
what  one  would  expect  from  reading  its  text.  Another  doctrine  has  a  similar 
effect.  In  Ankenbrandt  v.  Richards,  504  U.S.  689  (1992)  the  Court  performed 
judicial  alchemy  on  a  nineteenth-century  decision.  In  Barber  v.  Barber,  62  U.S. 
582  (1858)  the  Court  had  upheld  diversity  jurisdiction  over  an  action  to  recover 
alimony.  Justice  Daniels,  in  dissent,  had  argued  that  suits  for  divorce,  alimony,  or 
child  custody  fell  outside  the  scope  of  diversity  jurisdiction,  even  if  the  spouses 
were  citizens  of  different  states  when  suit  was  brought.  One  hundred  thirtv-four 
years  later  Arikenbrandt  said  that,  although  Barber  had  never  been  expresslv 
overruled,  Justice  Daniels's  dissent  had  somehow  become  settled  law.  In 
Ankenbrandt  itself,  the  Court  distinguished  the  "rule"  in  Barber  and  went  on  to 
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hold  that  some  "domestic"  cases  could  invoke  diversity.  For  example,  one  former 
spouse  could  sue  the  other  in  tort  for  child  abuse.  It  is  fair  to  say  that  neither 
Ankenbrandt  nor  its  nineteenth-century  predecessor,  Barber  v.  Barber,  62  U.S. 
582  (1858),  are  masterpieces  of  judicial  persuasion. 


Page  198.     Before  note  10  insert: 

d.  The  courts  have  carved  another,  similar  exception,  both  out  of  §1331  and 
Jl 332,  this  one  for  probate  cases.  Like  divorce,  probate  has  traditionally  been 
handled  by  state  courts,  even  when  the  claimants  to  an  estate  came  from 
different  states.  In  Marshall  v.  Marshall,  126  S.  Ct.  1735  (2006),  the  Supreme 
Court  limited  this  exception,  citing  Ankenbrandt.  The  case  arose  from  facts  that 
made  tabloid  headlines:  a  26-year-old  exotic  dancer,  known  professionally  as 
Anna  Nicole  Smith,  married  a  wealthy  90-year-old  man.  After  his  death  litigation 
over  the  estate  erupted  between  the  husband's  children  by  a  previous  marriage 
and  his  widow.  The  litigation  featured  parallel  proceedings  in  a  state  probate 
court  and  in  federal  bankruptcy  court.  When  these  two  courts  issued  conflicting 
decisions,  they  raised  the  question  of  whether  the  federal  bankruptcy  court  was 
thereby  trespassing  on  the  judge-made  probate  exception  to  federal  court 
jurisdiction. 

No,  said  the  U.S.  Supreme  Court.  Using  Ankenbrandt  as  a  model,  the 
unanimous  opinion  first  reaffirmed  the  judicially  created  probate  exception,  but 
then  cautioned  that  the  exception  should  not  be  expanded.  Smith's  claims,  it 
held,  lay  well  outside  a  proper  understanding  of  the  probate  exception,  and 
federal  jurisdiction  was  therefore  appropriate: 

[T]he  probate  exception  reserves  to  state  probate  courts  the  probate  or  annulment 
of  a  will  and  the  administration  of  a  decedent's  estate;  it  also  precludes  federal 
courts  from  endeavoring  to  dispose  of  property  that  is  in  the  custody  of  a  state 
probate  court.  But  it  does  not  bar  federal  courts  from  adjudicating  matters  outside 
those  confines  and  otherwise  within  federal  jurisdiction. 

126  S.  Ct.  at  1748.  Smith's  claims  (various  tortious  interference  and  fraud 
allegations)  did  not  require  the  probate  of  a  will  or  that  federal  courts  seize 
control  of  assets  under  state  court  administration  and  therefore  lay  outside  the 
probate  exception.  Concurring,  Justice  Stevens  noted  only  that  in  a  case  that 
called  for  it  he  would  be  prepared  to  reconsider  the  majority's  acceptance  of  a 
judicially  crafted  probate  exception. 


Page  202.     Replace  note  Sc  with: 

c.  Although  the  courts  and  Congress  have  thus  displayed  skepticism  about 
"ordinary"  diversity  cases,  Congress  has  recently  expanded  diversity  jurisdiction 
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in  two  notable  instances.  Legislating  in  the  wake  of  September  11,  2001, 
Congress  in  28  U.S.C.  $1369  provided  for  original  federal  jurisdiction  over 
"accident"  cases  involving  the  death  of  at  least  seventy-five  persons  so  long  as 
"minimal"  diversitv  was  present.  (The  legislation  was  so  hastily  drafted  that  the 
enacted  bill  refers  to  "phantom"  bills  that  did  not  pass).  More  recently  the  Class 
Action  Fairness  Act  of  2005  similarly  uses  an  expansive  definition  of  diversity, 
coupled  with  a  large  amount  in  controversy.  According  to  the  newlv  enacted  28 
U.S.C.  S  1332(d)(2),  the  district  courts  have  original  jurisdiction  if  the  aggregated 
amount  in  controversy  exceeds  S5  million  and  "any  member"  (italics  added)  of 
the  class  possesses  the  requisite  diversity.  Another  section  of  the  same  statute 
extends  diversity  jurisdiction  over  what  it  calls  "mass  actions."  28  U.S.C.  $1332 
(d)(ll).  "Mass  actions"  are  defined  as  suits  involving  100  or  more  plaintiffs 
involving  common  issues  of  law  or  fact  that  have  been  consolidated  for  trial. 
Examples  might  include  air  crashes  or  similar  disasters  that  give  rise  to  lawsuits. 

One  can  perceive  in  both  these  statutes  an  interesting  use  of  diversity 
jurisdiction:  It  "federalizes"  cases  in  which  one  might  imagine  a  significant 
national  interest.  It  does  so  not  bv  supplying  substantive  law  but  bv  drawing  into 
the  federal  courts  cases  where  the  parties  and  the  size  of  the  harm  done  bv  the 
claim-inducing  injur}'  suggest  more  than  local  interest. 

And,  like  any  new  legislation,  the  Act  has  created  significant  litigation 
interpreting  it.  For  example,  who  bears  the  burden  of  proving  or  disproving  that 
the  $5  million  amount  in  controversy  is  satisfied?  One  federal  court  ruled  that 
the  plaintiff  must  do  so,  reasoning  from  the  legislative  historv.  Bern  v.  American 
Express  Publishing  Corp.,  381  F.  Supp.  2d  1118  (CD.  Cal.  2005).  Another 
found  that  it  was  the  defendant's  burden,  reasoning  from  the  general  proposition 
that  one  invoking  federal  jurisdiction  has  the  burden  of  showing  it  is  properlv 
invoked.  Brill  v.  Countmvide  Home  Loans,  Inc.,  427  F.  3d  446  (~th  Cir.  2005). 


Page  20-i.     Replace  note  2e  with: 

e.  Courts  have  struggled  with  the  question  of  how  to  applv  these  principles 
to  class  actions.  Before  the  enactment  of  28  U.S.C  1367  (discussed  in  the  next 
section)  lower  courts  had  held  that  each  member  of  a  class  had  to  satisfy  the 
jurisdictional  amount  in  controversy  (recall  that  this  will  matter  onlv  if  the  case  is 
based  solely  on  diversity).  The  passage  of  $1367  re-opened  the  question:  could 
the  amount  in  controversy  requirement  be  satisfied  so  long  as  some  members  of 
the  class  satisfied  it  —  with  the  remaining  members  carried  along  under  the  wing 
of  supplemental  jurisdiction?  Yes,  held  the  U.S.  Supreme  Court,  resolving 
disagreement  among  the  circuits.  Exxon  Corp.  v.  Allapattah  Services,  Inc.,  125 
S.  Ct.  2611  (2005).  The  case  is  reproduced  below,  at  page  52™. 

Meanwhile.  Congress  in  enacting  the  Class  Action  Fairness  Act  of  2005  has 
overtaken  the  Court  in  one  important  respect.  Cases  displaying  minimal  diversity 
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and  more  than  $5  million  in  aggregated  damages  will  often  fall  within  this  newlv 
created  branch  of  diversity  jurisdiction,  regardless  of  the  number  of  members 
meeting  the  jurisdictional  individually.  28  U.S.  C.  1332(d).  The  Act  is  discussed 
more  fullv  below  in  the  section  of  this  supplement  dealing  with  Joinder  (see  pages 
564-571). 


Page  206.     Replace  the  third  sentence  of  note  2e  with: 
He  alleges  more  than  $100,000  in  damages  for  each  claim. 

Page  208.     Replace  note  I  with: 

l.^a  review  of  the  chapter  so  far  —  and  to  be  clear  why  supplemental 
jurisdiction  mattered  to  the  plaintiffs,  consider  the  following: 

a.  If  the  defamation  claims  proceeded,  the  defendant  broadcaster  would 
almost  certainlv  raise  a  First  Amendment  argument  —  that  the  allegations  in  the 
broadcast  were  substantially  true,  or,  if  false,  were  not  recklesslv  so  —  and  thus 
constitutionally  protected.  Why  doesn't  this  federal  ingredient  in  the  case 
provide  a  basis  for  arising  under  jurisdiction? 

b.  What  about  diversity?  The  opinion  tells  us: 

The  plaintiffs,  5 1  Falun  Gong  practitioners  who  are  visiting  Chinese  nationals,  U.S. 
residents,  or  U.S.  citizens,  allege  violations  of  their  rights  under  the  Constitution 
and  federal  and  state  law  by  persons  and  entities  associated  with  the  People's 
Republic  of  China  ("PRC").  The  defendants  are  the  PRC  Ministry  of  State 
Security,  the  PRC  Ministry  of  Public  Securitv,  PRC  national  broadcasting  entity 
China  Central  Television  ("CCTV"),  various  PRC  embassv  and  consulate 
officials,  several  unidentified  persons  employed  by  the  PRC,  the  head  of  a 
Chinese-American  association,  and  California  corporation  CTC. 

254  F.  Supp.  2d  62.  Why  wouldn't  this  alignment  of  plaintiffs  and  defendants 
have  satisfied  the  requirements  of  diversity  jurisdiction? 

c.  The  plaintiffs  could,  however,  have  caned  out  a  group  of  plaintiffs  —  perhaps 
the  U.S.  citizens  not  residents  of  California  —  to  satisfy  diversity  requirements. 
Think,  however,  of  the  strategy  of  the  law  suit:  What  story  did  the  plaintiffs  want  to 
tell  that  would  have  been  wholly  or  partly  defeated  by  this  alignment  of  parties? 

Page  212.     Before  E.  Removal  insert: 

6.  One  of  the  issues  presented  by  $  1367(b)  arises  from  its  use  of  particular 
Rules  to  enumerate  the  diversity  cases  that  are  "in"  and  "out"  of  supplemental 
jurisdiction.  One  of  the  linguistically  possible  readings  of  that  section  would  allow 
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plaintiffs  who  did  not  meet  the  jurisdictional  amount  to  join  permissively  with 
other  plaintiffs  who  did  meet  that  amount,  sheltering  under  supplemental 
jurisdiction.  After  allowing  the  question  to  percolate  for  several  years  in  the  circuits, 
the  Supreme  Court  addressed  it  definitively  in  an  opinion  that  sheds  light  not  only 
on  removal  but  on  the  Court's  understanding  of  diversity  jurisdiction  as  well. 


Exxon  Mobil  Corp.  v.  Allapattah  Services,  Inc. 

125  S.  Ct.  2611  (2005) 

Justice  Kennedy  delivered  the  opinion  of  the  Court. 

These  consolidated  cases  present  the  question  whether  a  federal  court  in  a 
diversity  action  may  exercise  supplemental  jurisdiction  over  additional  plaintiffs 
whose  claims  do  not  satisfy  the  minimum  amount-in-eontroversv  requirement, 
provided  the  claims  are  part  of  the  same  case  or  controversv  as  the  claims  of 
plaintiffs  who  do  allege  a  sufficient  amount  in  controversv.  Our  decision  turns  on 
the  correct  interpretation  of  28  U.S.C.  S 1 367.  The  question  has  divided  the 
Courts  of  Appeals,  . . . 

We  hold  that,  where  the  other  elements  of  jurisdiction  are  present  and  at 
least  one  named  plaintiff  in  the  action  satisfies  the  amount-in-controversy 
requirement,  §1367  does  authorize  supplemental  jurisdiction  over  the  claims  of 
other  plaintiffs  in  the  same  Article  III  case  or  controversy,  even  if  those  claims  are 
for  less  than  the  jurisdictional  amount  specified  in  the  statute  setting  forth  the 
requirements  for  diversitv  jurisdiction.  .  .  . 

I 

In  1991,  about  10,000  Exxon  dealers  filed  a  class-action  suit  against  the 
Exxon  Corporation  in  the  United  States  District  Court  for  the  Northern  District 
of  Florida.  The  dealers  alleged  an  intentional  and  systematic  scheme  bv  Exxon 
under  which  they  were  overcharged  for  fuel  purchased  from  Exxon.  The 
plaintiffs  invoked  the  District  Court's  §  1332(a)  diversity  jurisdiction.  After  a 
unanimous  jury  verdict  in  favor  of  the  plaintiffs,  the  District  Court  certified  the 
case  for  interlocutor}  review,  asking  whether  it  had  properly  exercised  §1367 
supplemental  jurisdiction  over  the  claims  of  class  members  who  did  not  meet  the 
jurisdictional  minimum  amount  in  controversy.  .  .  . 


II 

A 

The  district  courts  of  the  United  States,  as  we  have  said  manv  times,  are 
"courts  of  limited  jurisdiction.  They  possess  only  that  power  authorized  by 
Constitution  and  statute,"  Kokkonen  v.  Guardian  Life  Ins.  Co.  of  America,  511  U.S. 
375,  377  (1994).  In  order  to  provide  a  federal  forum  for  plaintiffs  who  seek  to 
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vindicate  federal  rights,  Congress  has  conferred  on  the  district  courts  original 
jurisdiction  in  federal-question  cases  —  civil  actions  that  arise  under  the 
Constitution,  laws,  or  treaties  of  the  United  States.  28  U.S.C.  §1331.  In  order 
to  provide  a  neutral  forum  for  what  have  come  to  be  known  as  diversity  cases, 
Congress  also  has  granted  district  courts  original  jurisdiction  in  civil  actions 
between  citizens  of  different  States,  between  U.S.  citizens  and  foreign  citizens, 
or  by  foreign  states  against  U.S.  citizens.  SI 332.  To  ensure  that  diversity 
jurisdiction  does  not  flood  the  federal  courts  with  minor  disputes,  §  1332(a) 
requires  that  the  matter  in  controversy  in  a  diversity  case  exceed  a  specified 
amount,  currently  $75,000.  $1332(a). 

Although  the  district  courts  may  not  exercise  jurisdiction  absent  a  statutory 
basis,  it  is  well  established  —  in  certain  classes  of  cases  —  that,  once  a  court  has 
original  jurisdiction  over  some  claims  in  the  action,  it  may  exercise  supplemental 
jurisdiction  over  additional  claims  that  are  part  of  the  same  case  or  controversy. 
The  leading  modern  case  for  this  principle  is  Mine  Workers  v.  Gibbs,  383  U.S. 
715  (1966). 

We  have  not,  however,  applied  Gibbs'  expansive  interpretive  approach  to 
other  aspects  of  the  jurisdictional  statutes.  For  instance,  we  have  consistently 
interpreted  §1332  as  requiring  complete  diversity:  In  a  case  with  multiple 
plaintiffs  and  multiple  defendants,  the  presence  in  the  action  of  a  single  plaintiff 
from  the  same  State  as  a  single  defendant  deprives  the  district  court  of  original 
diversity  jurisdiction  over  the  entire  action.  Strawbridge  v.  Curtiss,  3  Cranch  267 
(1806);  Owen  Equipment  6  Erection  Co.  v.  Kroger,  437  U.S.  365,  375  (1978). 
The  complete  diversity  requirement  is  not  mandated  by  the  Constitution,  State 
Farm  Fire  6  Casualty  Co.  v.  Tashire,  386  U.S.  523,  530-531  (1967),  or  by  the 
plain  text  of  §  1332(a).  The  Court,  nonetheless,  has  adhered  to  the  complete 
diversity  rule  in  light  of  the  purpose  of  the  diversity  requirement,  which  is  to 
provide  a  federal  forum  for  important  disputes  where  state  courts  might  favor,  or 
be  perceived  as  favoring,  home-state  litigants.  The  presence  of  parties  from  the 
same  State  on  both  sides  of  a  case  dispels  this  concern,  eliminating  a  principal 
reason  for  conferring  §  1 332  jurisdiction  over  any  of  the  claims  in  the  action.  The 
specific  purpose  of  the  complete  diversity  rule  explains  both  why  we  have  not 
adopted  Gibbs'  expansive  interpretive  approach  to  this  aspect  of  the  jurisdictional 
statute  and  why  Gibbs  does  not  undermine  the  complete  diversity  rule.  In  order 
for  a  federal  court  to  invoke  supplemental  jurisdiction  under  Gibbs,  it  must  first 
have  original  jurisdiction  over  at  least  one  claim  in  the  action.  Incomplete 
diversity  destroys  original  jurisdiction  with  respect  to  all  claims,  so  there  is 
nothing  to  which  supplemental  jurisdiction  can  adhere. 

In  contrast  to  the  diversity  requirement,  most  of  the  other  statutory 
prerequisites  for  federal  jurisdiction,  including  the  federal-question  and  amount- 
in-controversy  requirements,  can  be  analyzed  claim  by  claim.  .  . . 
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B 

In  Finley  we  emphasized  that  "[vvjhatever  we  say  regarding  the  scope  of 
jurisdiction  conferred  bv  a  particular  statute  can  of  course  be  changed  bv 
Congress."  In  1990,  Congress  accepted  the  invitation.  It  passed  the  Judicial 
Improvements  Act,  104  Stat.  5089,  which  enacted  S 1 367,  the  provision  which 
controls  these  cases. 

Section  136"  provides,  in  relevant  part: 

(a l  Except  as  provided  in  subsections  (b>  and  ic)  or  as  expressly  provided  otherwise 
bv  Federal  statute,  in  am  civil  action  of  which  the  district  courts  have  original 
jurisdiction,  the  district  courts  shall  have  supplemental  jurisdiction  over  all  other 
claims  that  are  so  related  to  claims  in  the  action  within  such  original  jurisdiction 
that  thev  form  part  of  the  same  case  or  controversv  under  Article  III  of  the  United 
States  Constitution.  Such  supplemental  jurisdiction  shall  include  claims  that 
involve  the  joinder  or  intervention  of  additional  parties. 

(b)  In  am  civil  action  of  which  the  district  courts  have  original  jurisdiction 
founded  solelv  on  section  1332  of  this  title,  the  district  courts  shall  not  have 
supplemental  jurisdiction  under  subsection  (a)  over  claims  by  plaintiffs  against 
persons  made  parties  under  Rule  14,  19,  20,  or  24  of  the  Federal  Rules  of  Civil 
Procedure,  or  over  claims  bv  persons  proposed  to  be  joined  as  plaintiffs  under  Rule 
19  of  such  rules,  or  seeking  to  intervene  as  plaintiffs  under  Rule  24  of  such  rules, 
when  exercising  supplemental  jurisdiction  over  such  claims  would  be  inconsistent 
with  the  jurisdictional  requirements  of  section  1332. 

All  parties  to  this  litigation  and  all  courts  to  consider  the  question  agree  that 
J1367  overturned  the  result  in  Finley.  There  is  no  warrant,  however,  for 
assuming  that  \  1 36"  did  no  more  than  to  overrule  Finley  and  otherwise  to  codify 
the  existing  state  of  the  law  of  supplemental  jurisdiction.  We  must  not  give 
jurisdictional  statutes  a  more  expansive  interpretation  than  their  text  warrants, 
but  it  is  just  as  important  not  to  adopt  an  artificial  construction  that  is  narrower 
than  what  the  text  provides.  No  sound  canon  of  interpretation  requires  Congress 
to  speak  with  extraordinary  clarity  in  order  to  modify  the  rules  of  federal 
jurisdiction  within  appropriate  constitutional  bounds.  Ordinary  principles  of 
statutory'  construction  apply.  In  order  to  determine  the  scope  of  supplemental 
jurisdiction  authorized  by  J 1 367,  then,  we  must  examine  the  statute's  text  in 
light  of  context,  structure,  and  related  statutory  provisions. 

Section  1367(a)  is  a  broad  grant  of  supplemental  jurisdiction  over  other 
claims  within  the  same  case  or  controversy,  as  long  as  the  action  is  one  in  which 
the  district  courts  would  have  original  jurisdiction.  The  last  sentence  of  $  1367(a) 
makes  it  clear  that  the  grant  of  supplemental  jurisdiction  extends  to  claims 
involving  joinder  or  intervention  of  additional  parties.  The  single  question  before 
us,  therefore,  is  whether  a  diversity  case  in  which  the  claims  of  some  plaintiffs 
satisfy  the  amount-in-controversy  requirement,  but  the  claims  of  others  plaintiffs 
do  not,  presents  a  "civil  action  of  which  the  district  courts  have  original 
jurisdiction."  If  the  answer  is  yes,  §  1 367(a)  confers  supplemental  jurisdiction  over  all 
claims,  including  those  that  do  not  independently  satisfy  the  amount-in-controversv 
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requirement,  if  the  claims  are  part  of  the  same  Article  III  case  or  controversy.  If 
the  answer  is  no,  S 1 36~(a )  is  inapplicable  and,  in  light  of  our  holdings  in  Clark 
and  Zahn,  the  district  court  has  no  statutory  basis  for  exercising  supplemental 
jurisdiction  over  the  additional  claims. 

We  now  conclude  the  answer  must  be  yes.  When  the  well-pleaded 
complaint  contains  at  least  one  claim  that  satisfies  the  amount-in-controversv 
requirement,  and  there  are  no  other  relevant  jurisdictional  defects,  the  district 
court,  bevond  all  question,  has  original  jurisdiction  over  that  claim.  The 
presence  of  other  claims  in  the  complaint,  over  which  the  district  court  mav  lack 
original  jurisdiction,  is  of  no  moment.  If  the  court  has  original  jurisdiction  over  a 
single  claim  in  the  complaint,  it  has  original  jurisdiction  over  a  "civil  action" 
within  the  meaning  of  51367(a),  even  if  the  civil  action  over  which  it  has 
jurisdiction  comprises  fewer  claims  than  were  included  in  the  complaint.  Once 
the  court  determines  it  has  original  jurisdiction  over  the  civil  action,  it  can  turn 
to  the  question  whether  it  has  a  constitutional  and  statutorv  basis  for  exercising 
supplemental  jurisdiction  over  the  other  claims  in  the  action. 

Section  1367(a)  commences  with  the  direction  that  S  S 1 36— « b )  and  (c),  or 
other  relevant  statutes,  may  provide  specific  exceptions,  but  otherwise  S  136~(a )  is 
a  broad  jurisdictional  grant,  with  no  distinction  drawn  between  pendent-claim 
and  pendent-party  cases.  In  fact,  the  last  sentence  of  $1367(a)  makes  clear  that 
the  provision  grants  supplemental  jurisdiction  over  claims  involving  joinder  or 
intervention  of  additional  parties.  . . . 

If  S 1 36~(a)  were  the  sum  total  of  the  relevant  statutorv  language,  our 
holding  would  rest  on  that  language  alone.  The  statute,  of  course,  instructs  us  to 
examine  |1 367(b)  to  determine  if  any  of  its  exceptions  applv.  so  we  proceed  to 
that  section.  While  §1 367(b)  qualifies  the  broad  rule  of  !U36~(a).  it  does  not 
withdraw  supplemental  jurisdiction  over  the  claims  of  the  additional  parties  at 
issue  here.  The  specific  exceptions  to  $  1367(a)  contained  in  \136~(bi.  moreover, 
provide  additional  support  for  our  conclusion  that  S  1367(a)  confers  supplemen- 
tal jurisdiction  over  these  claims.  Section  136~(b),  which  applies  only  to  diversity 
cases,  withholds  supplemental  jurisdiction  over  the  claims  of  plaintiffs  proposed 
to  be  joined  as  indispensable  parties  under  Federal  Rule  of  Civil  Procedure  19, 
or  who  seek  to  intervene  pursuant  to  Rule  24.  Nothing  in  the  text  of  Si 367(b), 
however,  withholds  supplemental  jurisdiction  over  the  claims  of  plaintiffs 
permissively  joined  under  Rule  20  (like  the  additional  plaintiffs  in  No.  04-79)  or 
certified  as  class-action  members  pursuant  to  Rule  23  (like  the  additional 
plaintiffs  in  No.  04-70).  The  natural,  indeed  the  necessarv,  inference  is  that 
$1367  confers  supplemental  jurisdiction  over  claims  bv  Rule  20  and  Rule  23 
plaintiffs.  This  inference,  at  least  with  respect  to  Rule  20  plaintiffs,  is 
strengthened  by  the  fact  that  $136~(b)  explicitly  excludes  supplemental 
jurisdiction  over  claims  against  defendants  joined  under  Rule  20. 

We  cannot  accept  the  view,  urged  bv  some  of  the  parties,  commentators, 
and  Courts  of  Appeals,  that  a  district  court  lacks  original  jurisdiction  over  a 
civil  action  unless  the  court  has  original  jurisdiction  over  even  claim  in  the 
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complaint.  As  we  understand  this  position,  it  requires  assuming  either  that  all 
claims  in  the  complaint  must  stand  or  fall  as  a  single,  indivisible  "civil  action"  as 
a  matter  of  definitional  necessity  —  what  we  will  refer  to  as  the  "indivisibility 
theory"  —  or  else  that  the  inclusion  of  a  claim  or  party  falling  outside  the  district 
court's  original  jurisdiction  somehow  contaminates  every  other  claim  in  the 
complaint,  depriving  the  court  of  original  jurisdiction  over  any  of  these 
claims  —  what  we  will  refer  to  as  the  "contamination  theory." 

The  indivisibility-  theory  is  easily  dismissed,  as  it  is  inconsistent  with  the 
whole  notion  of  supplemental  jurisdiction.  If  a  district  court  must  have  original 
jurisdiction  over  every  claim  in  the  complaint  in  order  to  have  "original 
jurisdiction"  over  a  "civil  action,"  then  in  Gibbs  there  was  no  civil  action  of 
which  the  district  court  could  assume  original  jurisdiction  under  §1331,  and  so 
no  basis  for  exercising  supplemental  jurisdiction  over  any  of  the  claims.  The 
indivisibility  theory  is  further  belied  by  our  practice  —  in  both  federal-question 
and  diversity  cases  —  of  allowing  federal  courts  to  cure  jurisdictional  defects  by 
dismissing  the  offending  parties  rather  than  dismissing  the  entire  action.  Clark, 
for  example,  makes  clear  that  claims  that  are  jurisdictionally  defective  as  to 
amount  in  controversy  do  not  destroy  original  jurisdiction  over  other  claims.  If 
the  presence  of  jurisdictionally  problematic  claims  in  the  complaint  meant  the 
district  court  was  without  original  jurisdiction  over  the  single,  indivisible  civil 
action  before  it,  then  the  district  court  would  have  to  dismiss  the  whole  action 
rather  than  particular  parties. 

We  also  find  it  unconvincing  to  say  that  the  definitional  indivisibility  theory 
applies  in  the  context  of  diversity  cases  but  not  in  the  context  of  federal-question 
cases.  The  broad  and  general  language  of  the  statute  does  not  permit  this 
result.  .  .  . 

The  contamination  theory,  as  we  have  noted,  can  make  some  sense  in  the 
special  context  of  the  complete  diversity  requirement  because  the  presence  of 
nondiverse  parties  on  both  sides  of  a  lawsuit  eliminates  the  justification  for 
providing  a  federal  forum.  The  theory,  however,  makes  little  sense  with  respect  to 
the  amount-in-controversv  requirement,  which  is  meant  to  ensure  that  a  dispute 
is  sufficiently  important  to  warrant  federal-court  attention.  The  presence  of  a 
single  nondiverse  party  may  eliminate  the  fear  of  bias  with  respect  to  all  claims, 
but  the  presence  of  a  claim  that  falls  short  of  the  minimum  amount  in 
controversy  does  nothing  to  reduce  the  importance  of  the  claims  that  do  meet 
this  requirement. 

It  is  fallacious  to  suppose,  simply  from  the  proposition  that  §1332  imposes 
both  the  diversity  requirement  and  the  amount-in-controversy  requirement,  that 
the  contamination  theory  germane  to  the  former  is  also  relevant  to  the  latter. 
There  is  no  inherent  logical  connection  between  the  amount-in-controversy 
requirement  and  §1332  diversity  jurisdiction.  After  all,  federal-question 
jurisdiction  once  had  an  amount-in-controversy  requirement  as  well.  If  such  a 
requirement  were  revived  under  $1331,  it  is  clear  beyond  peradventure  that 
§  1367(a)  provides  supplemental  jurisdiction  over  federal-question  cases  where 
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some,  but  not  all,  of  the  federal-law  claims  involve  a  sufficient  amount  in 
controversy.  .  .  . 

Although  College  of  Surgeons  involved  additional  claims  between  the  same 
parties,  its  interpretation  of  §1441  (a)  applies  equally  to  cases  involving  additional 
parties  whose  claims  fall  short  of  the  jurisdictional  amount.  If  we  were  to  adopt 
the  contrary  view  that  the  presence  of  additional  parties  means  there  is  no  "civil 
action  .  .  .  of  which  the  district  courts  .  .  .  have  original  jurisdiction,"  those  cases 
simply  would  not  be  removable.  To  our  knowledge,  no  court  has  issued  a 
reasoned  opinion  adopting  this  view  of  the  removal  statute.  It  is  settled,  of  course, 
that  absent  complete  diversity  a  case  is  not  removable  because  the  district  court 
would  lack  original  jurisdiction.  Caterpillar  Inc.  v.  Lewis  [casebook  page  214] 
(1996).  This,  however,  is  altogether  consistent  with  our  view  of  §  1441(a).  A 
failure  of  complete  diversity,  unlike  the  failure  of  some  claims  to  meet  the 
requisite  amount  in  controversy,  contaminates  every  claim  in  the  action. 

We  also  reject  the  argument,  .  .  .  that  while  the  presence  of  additional 
claims  over  which  the  district  court  lacks  jurisdiction  does  not  mean  the  civil 
action  is  outside  the  purview  of  §  1367(a),  the  presence  of  additional  parties  does. 
The  basis  for  this  distinction  is  not  altogether  clear,  and  it  is  in  considerable 
tension  with  statutory  text.  Section  1367(a)  applies  by  its  terms  to  any  civil  action 
of  which  the  district  courts  have  original  jurisdiction,  and  the  last  sentence 
of  §  1367(a)  expressly  contemplates  that  the  court  may  have  supplemental 
jurisdiction  over  additional  parties.  So  it  cannot  be  the  case  that  the  presence  of 
those  parties  destroys  the  court's  original  jurisdiction,  within  the  meaning  of 
§  1367(a),  over  a  civil  action  otherwise  properly  before  it.  Also,  Ji  1367(b)  expressly 
withholds  supplemental  jurisdiction  in  diversity  cases  over  claims  by  plaintiffs 
joined  as  indispensable  parties  under  Rule  19.  If  joinder  of  such  parties  were 
sufficient  to  deprive  the  district  court  of  original  jurisdiction  over  the  civil  action 
within  the  meaning  of  §  1367(a),  this  specific  limitation  on  supplemental 
jurisdiction  in  \  1367(b)  would  be  superfluous.  The  argument  that  the  presence 
of  additional  parties  removes  the  civil  action  from  the  scope  of  S 1 367(a)  also 
would  mean  that  §1367  left  the  Finley  result  undisturbed.  Finley,  after  all, 
involved  a  Federal  Tort  Claims  Act  suit  against  a  federal  defendant  and  state-law 
claims  against  additional  defendants  not  otherwise  subject  to  federal  jurisdiction. 
Yet  all  concede  that  one  purpose  of  $1367  was  to  change  the  result  reached 
in  Finley. 

Finally,  it  is  suggested  that  our  interpretation  of  §  1367(a)  creates  an 
anomaly  regarding  the  exceptions  listed  in  S  1367(b):  It  is  not  immediately 
obvious  why  Congress  would  withhold  supplemental  jurisdiction  over  plaintiffs 
joined  as  parties  "needed  for  just  adjudication"  under  Rule  19  but  would  allow 
supplemental  jurisdiction  over  plaintiffs  permissively  joined  under  Rule  20.  The 
omission  of  Rule  20  plaintiffs  from  the  list  of  exceptions  in  §  1367(b)  may  have 
been  an  "unintentional  drafting  gap."  If  that  is  the  case,  it  is  up  to  Congress 
rather  than  the  courts  to  fix  it.  The  omission  may  seem  odd,  but  it  is  not  absurd. 
An  alternative  explanation  for  the  different  treatment  of  Rule  19  and  Rule  20  is 
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that  Congress  was  concerned  that  extending  supplemental  jurisdiction  to  Rule 
19  plaintiffs  would  allow  circumvention  of  the  complete  diversity  rule:  A 
nondiverse  plaintiff  might  be  omitted  intentionally  from  the  original  action,  but 
joined  later  under  Rule  19  as  a  necessary  party.  The  contamination  theory 
described  above,  if  applicable,  means  this  ruse  would  fail,  but  Congress  may 
have  wanted  to  make  assurance  double  sure.  More  generally,  Congress  may  have 
concluded  that  federal  jurisdiction  is  only  appropriate  if  the  district  court  would 
have  original  jurisdiction  over  the  claims  of  all  those  plaintiffs  who  are  so 
essential  to  the  action  that  they  could  be  joined  under  Rule  19. 

To  the  extent  that  the  omission  of  Rule  20  plaintiffs  from  the  list  of  S 1 367 
(b)  exceptions  is  anomalous,  moreover,  it  is  no  more  anomalous  than  the 
inclusion  of  Rule  19  plaintiffs  in  that  list  would  be  if  the  alternative  view  of 
51367(a)  were  to  prevail.  If  the  district  court  lacks  original  jurisdiction  over  a 
civil  diversity  action  where  anv  plaintiffs  claims  fail  to  complv  with  all  the 
requirements  of  $  1 332,  there  is  no  need  for  a  special  $  1 367(b)  exception  for  Rule 

19  plaintiffs  who  do  not  meet  these  requirements.  Though  the  omission  of  Rule 

20  plaintiffs  from  $1 367(b)  presents  something  of  a  puzzle  on  our  view  of  the 
statute,  the  inclusion  of  Rule  19  plaintiffs  in  this  section  is  at  least  as  difficult  to 
explain  under  the  alternative  view. 

And  so  we  circle  back  to  the  original  question.  When  the  well-pleaded 
complaint  in  district  court  includes  multiple  claims,  all  part  of  the  same  case  or 
controversy,  and  some,  but  not  all,  of  the  claims  are  within  the  court's  original 
jurisdiction,  does  the  court  have  before  it  "any  civil  action  of  which  the  district 
courts  have  original  jurisdiction"?  It  does.  Under  $1367,  the  court  has  original 
jurisdiction  over  the  civil  action  comprising  the  claims  for  which  there  is  no 
jurisdictional  defect.  No  other  reading  of  S 1 367  is  plausible  in  light  of  the  text 
and  structure  of  the  jurisdictional  statute.  Though  the  special  nature  and  purpose 
of  the  diversity  requirement  mean  that  a  single  nondiverse  party  can  contaminate 
even-  other  claim  in  the  lawsuit,  the  contamination  does  not  occur  with  respect 
to  jurisdictional  defects  that  go  only  to  the  substantive  importance  of  individual 
claims. 

It  follows  from  this  conclusion  that  the  threshold  requirement  of  §  1 367(a)  is 
satisfied  in  cases,  like  those  now  before  us,  where  some,  but  not  all,  of  the 
plaintiffs  in  a  diversity  action  allege  a  sufficient  amount  in  controversy.  We  hold 
that  S 1 367  bv  its  plain  text  overruled  Clark  and  Zahn  and  authorized 
supplemental  jurisdiction  over  all  claims  bv  diverse  parties  arising  out  of  the 
same  Article  III  case  or  controversv,  subject  onlv  to  enumerated  exceptions  not 
applicable  in  the  cases  now  before  us. 


C 

The  proponents  of  the  alternative  view  of  ^  1 367  insist  that  the  statute  is  at 
least  ambiguous  and  that  we  should  look  to  other  interpretive  tools,  including  the 
legislative  history  of  $  1 367,  which  supposedly  demonstrate  Congress  did  not 
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intend  §1367  to  overrule  Zahn.  We  can  reject  this  argument  at  the  very  outset 
simply  because  §  1 367  is  not  ambiguous.  .  .  . 


D 

Finally,  we  note  that  the  Class  Action  Fairness  Act  (CAFA),  Pub.  L.  109-2, 
119  Stat.  4,  enacted  this  year,  has  no  bearing  on  our  analysis  of  these  cases. 
Subject  to  certain  limitations,  the  CAFA  confers  federal  diversity  jurisdiction 
over  class  actions  where  the  aggregate  amount  in  controversy  exceeds  $5  million. 
It  abrogates  the  rule  against  aggregating  claims,  a  rule  this  Court  recognized  in 
Ben-Hur  and  reaffirmed  in  Zahn.  The  CAFA,  however,  is  not  retroactive,  and  the 
views  of  the  2005  Congress  are  not  relevant  to  our  interpretation  of  a  text  enacted 
by  Congress  in  1990.  The  CAFA,  moreover,  does  not  moot  the  significance  of 
our  interpretation  of  SI 367,  as  many  proposed  exercises  of  supplemental 
jurisdiction,  even  in  the  class-action  context,  might  not  fall  within  the  CAFA's 
ambit.  The  CAFA,  then,  has  no  impact,  one  way  or  the  other,  on  our 
interpretation  of  §1367. 

#  *  * 

The  judgment  of  the  Court  of  Appeals  for  the  Eleventh  Circuit  is  affirmed. 
The  judgment  of  the  Court  of  Appeals  for  the  First  Circuit  is  reversed,  and  the 
case  is  remanded  for  proceedings  consistent  with  this  opinion. 

It  is  so  ordered. 

Justice  Stevens,  with  whom  Justice  Breyer  joins,  dissenting.  [Justice 
Stevens  focused  on  the  legislative  history  of  §1367,  which,  contended,  was 
relatively  clear  and  which  supported  a  Congressional  intent  to  leave  Zahn 
untouched.] 

Justice  Ginsburg,  with  whom  Justice  Stevens,  Justice  O'connor,  and 
Justice  Breyer  join,  dissenting. 

These  cases  present  the  question  whether  Congress,  by  enacting  28  U.S.C. 
§1367,  overruled  this  Court's  decisions  in  Clark  v.  Paul  Gray,  Inc.,  306  U.S.  583, 
589  (1939)  and  Zahn  v.  International  Paper  Co.,  414  U.S.  291  (1973).  Clark  held 
that,  when  federal-court  jurisdiction  is  predicated  on  a  specified  amount  in 
controversy,  each  plaintiff  joined  in  the  litigation  must  independently  meet  the 
jurisdictional  amount  requirement.  Zahn  confirmed  that  in  class  actions 
governed  by  Federal  Rule  of  Civil  Procedure  23(b)(3),  "[e]ach  [class 
member]  .  .  .  must  satisfy  the  jurisdictional  amount,  and  any  [class  member] 
who  does  not  must  be  dismissed  from  the  case." 

Section  1367,  all  agree,  was  designed  to  overturn  this  Court's  decision  in 
Finley  v.  United  States,  490  U.S.  545  (1989).  Finley  concerned  not  diversity-of- 
citizenship  jurisdiction  (28  U.S.C.  §1332),  but  original  federal-court  jurisdiction 
in  cases  arising  under  federal  law  (28  U.S.C.  §1331).  .. . 
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What  more  $1367  wrought  is  an  issue  on  which  courts  of  appeals  have 
sharplv  divided.  .  .  .  The  Court  today  holds  that  §1367,  although  prompted  bv 
Finley,  a  case  in  which  original  access  to  federal  court  was  predicated  on  a 
federal  question,  notably  enlarges  federal  diversity  jurisdiction.  The  Court  reads 
$  1 367  to  overrule  Clark  and  Zahn,  thereby  allowing  access  to  federal  court  by  co- 
plaintiffs  or  class  members  who  do  not  meet  the  now  in  excess  of  $75,000 
amount-in-controversv  requirement,  so  long  as  at  least  one  co-plaintiff,  or  the 
named  class  representative,  has  a  jurisdictionally  sufficient  claim. 

The  Court  adopts  a  plausibly  broad  reading  of  $1367,  a  measure  that  is 
hardlv  a  model  of  the  careful  drafter's  art.  There  is  another  plausible  reading, 
however,  one  less  disruptive  of  our  jurisprudence  regarding  supplemental 
jurisdiction.  If  one  reads  $  1367(a)  to  instruct,  as  the  statute's  text  suggests,  that 
the  district  court  must  first  have  "original  jurisdiction"  over  a  "civil  action"  before 
supplemental  jurisdiction  can  attach,  then  Clark  and  Zahn  are  preserved,  and 
supplemental  jurisdiction  does  not  open  the  way  for  joinder  of  plaintiffs,  or 
inclusion  of  class  members,  who  do  not  independently  meet  the  amount-in- 
controversy  requirement.  For  the  reasons  that  follow,  I  conclude  that  this 
narrower  construction  is  the  better  reading  of  $  1 367. 

[Justice  Ginsburg  reviewed  the  history  of  pendent  and  ancillarv  jurisdiction, 
the  terms  used  in  the  cased  that  preceded  S 1 367.] 


B 

Shortly  before  the  Court  decided  Finley,  Congress  had  established  the 
Federal  Courts  Studv  Committee  to  take  up  issues  relating  to  "the  federal  courts' 
congestion,  delay,  expense,  and  expansion."  Judicial  Conference  of  the  United 
States,  Report  of  the  Federal  Courts  Study  Committee  3  (Apr.  2, 1990)  (hereinafter 
Committee  Report).  The  Committee's  charge  was  to  conduct  a  study  addressing 
the  "crisis"  in  federal  courts  caused  by  the  "rapidlv  growing"  caseload. 

Among  recommendations,  the  Committee  urged  Congress  to  "authorize 
federal  courts  to  assert  pendent  jurisdiction  over  parties  without  an  independent 
federal  jurisdictional  base."  If  adopted,  this  recommendation  would  overrule 
Finley.  Earlier,  a  subcommittee  had  recommended  that  Congress  overrule  both 
Finley  and  Zahn.  Report  of  the  Subcommittee  on  the  Role  of  the  Federal  Courts 
and  Their  Relationship  to  the  States  547,  561,  n.  33  (Mar.  12,  1990),  reprinted  in 
1  Judicial  Conference  of  the  United  States,  Federal  Courts  Study  Committee, 
Working  Papers  and  Subcommittee  Reports  (July  1,  1990)  (hereinafter 
Subcommittee  Report).  In  the  subcommittee's  view,  "[f]rom  a  policy 
standpoint,"  Zahn  "ma[de]  little  sense."  Subcommittee  Report  561,  n.   33. 

3.  Anomalously,  in  holding  that  each  class  member  "must  satisfy  the  jurisdictional  amount," 
Zahn  v.  International  Paper  Co.,  414  U.S.  291,  301,  (1973),  the  Zahn  Court  did  not  refer  to 
Supreme  Tribe  ofBen-Hur  v.  Cauble,  255  U.S.  356,  366,  (1921),  which  established  that  in  a  class 
action,  the  citizenship  of  the  named  plaintiff  is  controlling.  But  see  Zahn.  414  U.S.,  at  309-310.  94 
S.  Ct.  505  (Brennan,  J.,  dissenting)  (urging  Zahn's  inconsistency  with  Ben-Hur). 
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The  full  Committee,  however,  urged  only  the  overruling  of  Finlex  and  did  not 
adopt  the  recommendation  to  overrule  Zahn.  Committee  Report  47-48.  .  . . 

While  S 1 367's  enigmatic  text  ~  defies  flawless  interpretation,  '  the 
precedent-preservative  reading,  I  am  persuaded,  better  accords  with  the  historical 
and  legal  context  of  Congress'  enactment  of  the  supplemental  jurisdiction 
statute,  and  the  established  limits  on  pendent  and  ancillary  jurisdiction.  It  does 
not  attribute  to  Congress  a  jurisdictional  enlargement  broader  than  the  one  to 
which  the  legislators  adverted,  cf.  Finley,  490  U.S.,  at  549,  and  it  follows  the 
sound  counsel  that  "close  questions  of  [statutory]  construction  should  be  resolved 
in  favor  of  continuity  and  against  change."  Shapiro,  Continuity  and  Change  in 
Statutory  Interpretation,  67  N.Y.U.L.Rev.  921,  925  (1992).14 

*  *  * 

For  the  reasons  stated,  I  would  hold  that  $1367  does  not  overrule  Clark  and 
Zahn.  I  would  therefore  affirm  the  judgment  of  the  Court  of  Appeals  for  the  First 
Circuit  and  reverse  the  judgment  of  the  Court  of  Appeals  for  the  Eleventh  Circuit. 

NOTES  AND  PROBLEMS 

1.  State  the  holding:  under  what  conditions  can  those  who  do  not  meet  the 
amount  in  controversy  requirement  of  $  1332(b)  get  into  federal  court  under  the 
provisions  of  $1367? 

2.  If  a  part)'  who  does  not  meet  the  amount  in  controversy  requirement  can  take 
advantage  of  supplemental  jurisdiction,  can  a  non-diverse  party  whose  claim  arises 
out  of  the  same  case  or  controversy  join  the  suit  under  supplemental  jurisdiction? 

12.  The  Court  notes  the  passage  this  year  of  the  Class  Action  Fairness  Act  iCAFA  .  Pub.L. 
109-2,  119  Stat.  4.  ante,  at  2627-2628,  only  to  dismiss  that  legislation  as  irrelevant.  Subject  to 
several  exceptions  and  qualifications,  CAFA  provides  for  federal-court  adjudication  of  state-law- 
based  class  actions  in  which  diversity  is  "minimal"  (one  plaintiffs  diversity  from  one  defendant 
suffices),  and  the  "matter  in  controversy"  is  an  aggregate  amount  in  excess  of  $5,000,000. 
Significant  here,  CAFA's  enlargement  of  federal-court  diversity  jurisdiction  was  accomplished, 
"clearly  and  conspicuously."  by  amending  $1332. 

13.  If  Si 367(a)  itself  renders  unnecessary  the  listing  of  Rule  20  plaintiffs  and  Rule  23  class 
actions  in  1 1 367(b),  then  it  is  similarly  unnecessary  to  refer,  as  \,136-(bi  does,  to  "persons  proposed 
to  be  joined  as  plaintiffs  under  Rule  19."  On  one  account.  Congress  bracketed  such  persons  with 
persons  "seeking  to  intervene  as  plaintiffs  under  Rule  24"  to  modify  pre-\136~  practice.  Before 
enactment  of  \  1 367,  courts  entertained,  under  the  heading  ancillary  jurisdiction,  claims  of  Rule  24(a) 
intervenors  "of  right,"  see  Owen  Equipment  &  Erection  Co.  v.  Kroger.  43"  U.S.  365,  3~5,  n.  18 
(1978),  but  denied  ancillary  jurisdiction  over  claims  of  "necessary"  Rule  19  plaintiffs,  see  13 
Wright  &"  Miller  $3523,  p.  127  (2d  ed.  Supp.  2005).  CongTess  may  have  sought  simply  to 
underscore  that  those  seeking  to  join  as  plaintiffs,  whether  under  Rule  19  or  Rule  24,  should 
be  treated  alike,  i.e.,  denied  joinder  when  "inconsistent  with  the  jurisdictional  requirements  of 
section  1332."  See  Ortega.  370  F.3d,  at  140,  and  n.  15  (internal  quotation  marks  omitted);  H. 
R.  Rep.,  at  29  ("Subsection  (b)  makes  one  small  change  in  pre-Fin/ev  practice."  i.e..  it 
eliminates  the  Rule  191  Rule  24  anomalw 

14.  While  the  interpretation  of  $136"  described  in  this  opinion  does  not  rely  on  the 
measure's  legislative  history,  that  history,  as  Justice  Stevens  has  shown  (dissenting  opinion i.  is 
corroborative  of  the  statutory  reading  set  out  above. 
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a.  Allapattah  answers  this  question:  no. 

b.  Less  certain  is  why  that  is  the  correct  answer.  Consider  two  statements  in 
the  majority  opinion  (neither  may  be  necessary  to  the  decision  of  the  case  itself): 

A  failure  of  complete  diversity,  unlike  the  failure  of  some  claims  to  meet  the 
requisite  amount  in  controversy,  contaminates  every  claim  in  the  action. 

Though  the  special  nature  and  purpose  of  the  diversity  requirement  mean  that  a 
single  nondiverse  party  can  contaminate  every  other  claim  in  the  lawsuit,  the 
contamination  does  not  occur  with  respect  to  jurisdictional  defects  that  go  only  to 
the  substantive  importance  of  individual  claims. 

c.  Does  the  Court  believe  that  the  amount  in  controversy  requirement  is  less 
central  to  the  idea  of  diversity  than  is  the  requirement  of  diversity  itself? 
Historically,  the  diversity  statute  has  always  had  an  amount  in  controversy 
requirement;  the  only  question  has  been  size  of  the  amount,  which  began  at 
$500  in  1789  and  moved  in  fits  and  starts  to  the  present  value. 

d.  One  justification  for  treating  the  amount  in  controversy  differently  would 
be  the  view  that  the  purpose  of  the  requirement  was  to  identify  "big"  cases.  If  so, 
and  a  connected  "big"  case  was  already  in  federal  court,  do  considerations  of 
efficiency  suggest  allowing  smaller  fry  to  join  in? 

e.  But  why  not  apply  the  same  approach  to  diversity  itself?  The  opinion 
repeats  the  established  understanding  that  the  complete  diversify  rule  is  statutory 
rather  than  Constitutional.  Why  treat  that  rule  with  more  deference  than  the 
amount  in  controversy  provision? 

3.  The  majority's  second  theme  —  and  its  response  to  the  question  posed  in 
note  2e  —  concerns  the  purpose  of  diversify  jurisdiction.  A  passage  early  in  the 
opinion  bears  examination: 

The  Court,  nonetheless,  has  adhered  to  the  complete  diversity  rule  in  light  of 
the  purpose  of  the  diversity  requirement,  which  is  to  provide  a  federal  forum  for 
important  disputes  where  state  courts  might  favor,  or  be  perceived  as  favoring, 
home-state  litigants.  The  presence  of  parties  from  the  same  State  on  both  sides  of  a 
case  dispels  this  concern,  eliminating  a  principal  reason  for  conferring  $1332 
jurisdiction  over  any  of  the  claims  in  the  action. 

a.  The  majority  here  accepts  the  "biased  state  forum"  theory  of  diversify' 
jurisdiction.  The  idea  seems  to  be  that  a  state  court  will  apply  its  law  unfairly 
against  an  out-of-state  party.  To  prevent  such  an  occurrence,  Congress  offers 
diversify  jurisdiction  and  a  presumably  more  neutral  federal  forum.  But  once  a 
party  from  a  single  state  appears  on  both  sides  of  the  controversy,  the  passage 
further  implies,  it  will  become  impossible  for  a  state  trier  of  fact  to  favor  its  own 
against  the  outsiders  —  because  in  harming  the  outsider  it  will  necessarily  harm 
its  own.  Hence  the  complete  diversify  requirement:  the  need  for  diversity 
jurisdiction  disappears  once  complete  diversify  lapses. 
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b.  One  can  challenge  the  assumptions  of  this  passage.  Among  other  things, 
under  modern  substantive  law,  which  emphasizes,  for  example,  comparative 
fault  and  partial  contribution,  one  can  easily  imagine  a  suit  in  which  there  are 
parties  from  State  A  on  both  sides  of  the  suit,  but  in  which  a  trier  of  fact  could 
render  a  decision  that  favored  the  plaintiff  (from  State  A)  while  shielding  a  co- 
defendant  (also  from  State  A)  from  anv  liabilitv  —  shifting  all  the  liability  to  the 
outsider  defendant  from  State  B. 

c.  Implicit  in  this  passage,  as  well  as  in  Strawbridge  v.  Curtis,  lies  the 
rejection  of  a  different  notion  of  diversity  jurisdiction  —  that  of  the  "national" 
case.  According  to  such  a  notion,  diversity  would  bring  to  a  national  forum  cases 
that  seemed  to  stretch  beyond  state  boundaries,  whether  because  of  the  number 
of  parties,  the  multiplicitv  of  different  states'  laws  that  might  applv,  the  place  of 
the  controversv  in  the  national  economy,  among  other  factors.  The  complete- 
diversitv  rule  rejects  such  a  vision  of  diversity  jurisdiction. 

Remarkably,  in  the  same  year  the  Court  handed  down  AUapattah,  Congress 
headed  in  the  opposite  direction  with  the  Class  Action  Fairness  Act  of  2005. 
That  Act,  whatever  its  motivations  and  possible  flaws,  represents  an  alternative 
model  of  diversity  jurisdiction.  If  one  reads  through  the  often  convoluted 
language  of  28  U.S.C.  $  1332(d),  one  can  find  Congress's  efforts  to  define 
lawsuits  that  fall  within  this  "national  case"  conception  of  diversity  jurisdiction. 
The  principal  ingredients  are  a  minimal  diversity  requirement  (so  long  as  anv 
plaintiff  and  any  defendant  are  from  different  states,  diversity  is  satisfied)  and  an 
explicit  instruction  to  the  courts  to  aggregate  damages  on  a  classwide  basis. 


E.     Removal 

Page  217.     Before  note  4  insert: 

If  you  think  you  can  distinguish  Capron  from  Caterpillar,  try  your  hand  at 
the  following  case,  which  the  five-person  majority  (but  not  the  dissent)  believes  is 
distinguishable  from  Caterpillar. 

Grupo  Dataflux  v.  Atlas  Global  Group,  L.P. 

124  S.Ct.  1920  (2004) 

Justice  Scalia  delivered  the  opinion  of  the  Court. 

This  case  presents  the  question  whether  a  party's  post-filing  change  in 
citizenship  can  cure  a  lack  of  subject-matter  jurisdiction  that  existed  at  the  time  of 
filing  in  an  action  premised  upon  diversity  of  citizenship.  See  28  U.  S.  C.  §1  332. 
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I. 

Respondent  Atlas  Global  Group,  L.  P..  is  a  limited  partnership  created 
under  Texas  law.  In  November  1997,  Atlas  filed  a  state-law  suit  against  petitioner 
Grupo  Dataflux,  a  Mexican  corporation,  in  the  United  States  District  Court  for 
the  Southern  District  of  Texas.  The  complaint  contained  claims  for  breach  of 
contract  and  in  quantum  meruit,  seeking  over  SI. 3  million  in  damages.  It  alleged 
that  "[fjederal  jurisdiction  is  proper  based  upon  diversity  jurisdiction  pursuant  to 
28  U.  S.  C.  11332(a),  as  this  suit  is  between  a  Texas  citizen  [Atlas]  and  a  citizen 
or  subject  of  Mexico  [Grupo  Dataflux]."  Pretrial  motions  and  discovery 
consumed  almost  three  years.  In  October  2000,  the  parties  consented  to  a  jury 
trial  presided  over  by  a  Magistrate  Judge.  On  October  2",  after  a  6-day  trial,  the 
jurv  returned  a  verdict  in  favor  of  Atlas  awarding  $"50,000  in  damages. 

On  November  18,  before  entry  of  the  judgment,  Dataflux  filed  a  motion  to 
dismiss  for  lack  of  subject-matter  jurisdiction  because  the  parties  were  not  diverse 
at  the  time  the  complaint  was  filed.  See  Fed.  Rules  Civ.  Proc.  12(b)(1),  (h)(3). 
The  Magistrate  Judge  granted  the  motion.  The  dismissal  was  based  upon  the 
accepted  rule  that,  as  a  partnership.  Atlas  is  a  citizen  of  each  state  or  foreign 
countrv  of  which  anv  of  its  partners  is  a  citizen.  Because  Atlas  had  two  partners 
who  were  Mexican  citizens  at  the  time  of  filing,  the  partnership  was  a  Mexican 
citizen.  (It  was  also  a  citizen  of  Delaware  and  Texas  based  on  the  citizenship  of 
its  other  partners.)  And  because  the  defendant,  Dataflux,  was  a  Mexican 
corporation,  aliens  were  on  both  sides  of  the  case,  and  the  requisite  diversity  was 
therefore  absent.  See  \tossman  v.  Higginson,  4  Dall.  12,  14  (1800). 

On  appeal.  Atlas  did  not  dispute  the  finding  of  no  diversity  at  the  time  of 
filing.  It  urged  the  Court  of  Appeals  to  disregard  this  failure  and  reverse  dismissal 
because  the  Mexican  partners  had  left  the  partnership  in  a  transaction 
consummated  the  month  before  trial  began.  Atlas  argued  that,  since  diversity 
existed  when  the  jury  rendered  its  verdict,  dismissal  was  inappropriate.  The  Fifth 
Circuit  agreed.  It  acknowledged  the  general  rule  that,  for  purposes  of 
determining  the  existence  of  diversity  jurisdiction,  the  citizenship  of  the  parties 
is  to  be  determined  with  reference  to  the  facts  as  thev  existed  at  the  time  of  filing. 
However,  reiving  on  our  decision  in  Caterpillar  Inc.  v.  Lewis,  it  held  that  the 
conclusiveness  of  citizenship  at  the  time  of  filing  was  subject  to  exception  when 
the  following  conditions  are  satisfied: 

(1)  [A]n  action  is  filed  or  removed  when  constitutional  andor  statutory 
jurisdictional  requirements  are  not  met,  ( 2 1  neither  the  parties  nor  the  judge 
raise  the  error  until  after  a  jury  verdict  has  been  rendered,  or  a  dispositive  ruling 
has  been  made  by  the  court,  and  (3)  before  the  verdict  is  rendered,  or  ruling  is 
issued,  the  jurisdictional  defect  is  cured.  .  .  . 
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II. 

It  has  long  been  the  case  that  "the  jurisdiction  of  the  Court  depends  upon 
the  state  of  things  at  the  time  of  the  action  brought."  Xlollan  v.  Torrance,  9 
Wheat.  537,  539  (1824).  This  time-of-filing  rule  is  hornbook  law  . .  .  taught  to 
first-year  law  students  in  any  basic  course  on  federal  civil  procedure.  It  measures 
all  challenges  to  subject-matter  jurisdiction  premised  upon  diversity  of 
citizenship  against  the  state  of  facts  that  existed  at  the  time  of  filing  —  whether 
the  challenge  be  brought  shortlv  after  filing,  after  the  trial,  or  even  for  the  first 
time  on  appeal.  (Challenges  to  subject-matter  jurisdiction  can  of  course  be 
raised  at  anv  time  prior  to  final  judgment.  See  Capron  v.  Van  Soorden,  2  Cranch 
126  (1804).') 

We  have  adhered  to  the  time-of-filing  rule  regardless  of  the  costs  it 
imposes.  .  . . 

It  is  uncontested  that  application  of  the  time-of-filing  rule  to  this  case  would 
require  dismissal,  but  Atlas  contends  that  this  Court  "should  accept  the  very 
limited  exception  created  bv  the  Fifth  Circuit  to  the  time-of-filing  principle." 
The  Fifth  Circuit  and  Atlas  rely  on  our  statement  in  Caterpillar  that  "jo]nee  a 
diversitv  case  has  been  tried  in  federal  court .  .  .  considerations  of  finalitv, 
efficiency,  and  economy  become  overwhelming."  This  statement  unquestion- 
ablv  provided  the  ratio  decidendi  in  Caterpillar,  but  it  did  not  augur  a  new 
approach  to  deciding  whether  a  jurisdictional  defect  has  been  cured. 

Caterpillar  broke  no  new  ground,  because  the  jurisdictional  defect  it 
addressed  had  been  cured  by  the  dismissal  of  the  party  that  had  destroyed 
diversity.  That  method  of  curing  a  jurisdictional  defect  had  long  been  an 
exception  to  the  time-of-filing  rule.  . .  . 

Caterpillar  involved  an  unremarkable  application  of  this  established 
exception.  Complete  diversity  had  been  lacking  at  the  time  of  removal  to 
federal  court,  because  one  of  the  plaintiffs  shared  Kentucky  citizenship  with  one 
of  the  defendants.  Almost  three  vears  after  the  District  Court  denied  a  motion  to 
remand,  but  before  trial,  the  diversity-destroying  defendant  settled  out  of  the  case 
and  was  dismissed.  The  case  proceeded  to  a  6-dav  jurv  trial,  resulting  in 
judgment  for  the  defendant,  Caterpillar,  against  Lewis.  This  Court  unanimously 
held  that  the  lack  of  complete  diversitv  at  the  time  of  removal  did  not  require 
dismissal  of  the  case.  .  .  . 

While  recognizing  that  Caterpillar  is  "technically"  distinguishable  because 
the  defect  was  cured  by  the  dismissal  of  a  diversitv-destroving  partv,  the  Fifth 
Circuit  reasoned  that  "this  factor  was  not  at  the  heart  of  the  Supreme  Court's 
analysis  .  .  .  ."  The  crux  of  the  analysis,  according  to  the  Fifth  Circuit,  was 
Caterpillars  statement  that  "[o]nce  a  diversity  case  has  been  tried  in  federal 
court .  .  .  considerations  of  finalitv.  efficienev,  and  economv  become  overwhelm- 
ing." This  was  indeed  the  crux  of  analvsis  in  Caterpillar,  but  analysis  of  a 
different  issue.  It  related  not  to  cure  of  the  jurisdictional  defect,  but  to  cure  of  a 
statutory  defect,  namelv  failure  to  complv  with  the  requirement  of  the  removal 
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statute,  28  U.  S.  C.  S  1441(a),  that  there  be  complete  diversity  at  the  time  of 
removal.  .  .  . 


III. 

To  our  knowledge,  the  Court  has  never  approved  a  deviation  from  the  rule 
articulated  by  Chief  Justice  Marshall  in  1829  that  "[\v]here  there  is  no  change  of 
partv,  a  jurisdiction  depending  on  the  condition  of  the  party  is  governed  by  that 
condition,  as  it  was  at  the  commencement  of  the  suit."  . .  .  We  decline  to  do 
todav  what  the  Court  has  refused  to  do  for  the  past  175  years. 

Apart  from  breaking  with  our  longstanding  precedent,  holding  that  "finalitv, 
efficiencv,  and  judicial  economy"  can  justifv  suspension  of  the  time-of-filing  rule 
would  create  an  exception  of  indeterminate  scope.  . .  . 

It  is  unsound  in  principle  because  there  is  no  basis  in  reason  or  logic  to 
dismiss  preverdict  if  in  fact  the  change  in  citizenship  has  eliminated  the 
jurisdictional  defect.  .  .  . 

Onlv  two  escapes  from  this  dilemma  come  to  mind,  neither  of  which  is 
satisfactorv.  First,  one  might  say  that  it  is  not  any  change  in  party  citizenship  that 
cures  the  jurisdictional  defect,  but  only  a  change  that  remains  unnoticed  until  the 
end  of  trial.  That  is  not  so  much  a  logical  explanation  as  a  restatement  of  the  illogic 
that  produces  the  dilemma.  There  is  no  conceivable  reason  whv  the  jurisdictional 
deficiency  which  continues  despite  the  citizenship  change  should  suddenly 
disappear  upon  the  rendering  of  a  verdict.  Second,  one  might  say  that  there  never 
was  a  cure,  but  that  the  party  who  failed  to  object  before  the  end  of  trial  forfeited  his 
objection.  This  is  logical  enough,  but  comes  up  against  the  established  principle, 
reaffirmed  earlier  this  Term,  that  "a  court's  subject-matter  jurisdiction  cannot  be 
expanded  to  account  for  the  parties'  litigation  conduct.".  .  .  . 

And  principled  or  not,  the  Fifth  Circuit's  artificial  limitation  is  sure  to  be 
discarded  in  practice.  Only  8%  of  diversity  cases  concluded  in  2003  actuallv  went  to 
trial,  and  the  median  time  from  filing  to  trial  disposition  was  nearly  two  years.  .  .  . 

IV. 

The  dissenting  opinion  rests  on  two  principal  propositions:  (1)  the 
jurisdictional  defect  in  this  case  was  cured  bv  a  change  in  the  composition  of 
the  partnership;  and  (2)  refusing  to  recognize  an  exception  to  the  time-of-filing 
rule  in  this  case  wastes  judicial  resources,  while  creating  an  exception  does  not. 
We  discuss  each  in  turn. 

A. 

.  .  .  The  incompatibility  with  prior  law  of  the  dissent's  attempt  to  treat  a 
change  in  partners  like  a  change  in  parties  is  revealed  by  a  curious  anomaly:  It 
would  produce  a  case  unlike  every  other  case  in  which  dropping  a  part}'  has 
cured  a  jurisdictional  defect,  in  that  no  judicial  action  (such  as  granting  a  motion 
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to  dismiss)  was  necessary  to  get  the  jurisdictional  spoilers  out  of  the  case.  Indeed, 
judicial  action  to  that  end  was  not  even  possible:  The  court  could  hardly  have 
"dismissed"  the  partners  from  the  partnership  to  save  jurisdiction. 

B. 

We  now  turn  from  consideration  of  the  conceptual  difficulties  with  the 
dissent's  disposition  to  consideration  of  its  practical  consequences.  The  time-of- 
filing  rule  is  what  it  is  precisely  because  the  facts  determining  jurisdiction  are 
subject  to  change,  and  because  constant  litigation  in  response  to  that  change 
would  be  wasteful.  .  .  . 

Looked  at  in  its  overall  effect,  and  not  merely  in  its  application  to  the  sunk 
costs  of  the  present  case,  it  is  the  dissent's  proposed  rule  that  is  wasteful.  Absent 
uncertainty  about  jurisdiction  (which  the  dissent's  readiness  to  change  settled 
law  would  preserve  for  the  future),  the  obvious  course,  for  a  litigant  whose  suit 
was  dismissed  as  Atlas's  was,  would  have  been  immediately  to  file  a  new  action. 
That  is  in  fact  what  Atlas  did,  though  it  later  dismissed  the  new  case  without 
prejudice.  Had  that  second  suit  been  pursued  instead  of  this  one,  there  is  little 
doubt  that  the  dispute  would  have  been  resolved  on  the  merits  by  now.  Putting 
aside  the  time  that  has  passed  between  the  Fifth  Circuit's  decision  and  todav, 
there  were  two  vears  of  wasted  time  between  dismissal  of  the  action  and  the  Fifth 
Circuit's  reversal  of  that  dismissal  —  time  that  the  parties  could  have  spent 
litigating  the  merits  (or  engaging  in  serious  settlement  talks)  instead  of  litigating 
jurisdiction. 

Atlas  and  Dataflux  have  thus  far  litigated  this  case  for  more  than  6V2  years, 
including  W2  years  over  a  conceded  jurisdictional  defect.  Compared  with  the 
one  month  it  took  the  Magistrate  Judge  to  apply  the  time-of-filing  rule  and 
Carden  when  the  jurisdictional  problem  was  brought  to  her  attention,  this  waste 
counsels  strongly  against  anv  course  that  would  impair  the  certainty  of  our 
jurisdictional  rules  and  therebv  encourage  similar  jurisdictional  litigation. 

*  *  * 

We  decline  to  endorse  a  new  exception  to  a  time-of-filing  rule  that  has  a 
pedigree  of  almost  two  centuries.  Uncertainty  regarding  the  question  of 
jurisdiction  is  particularly  undesirable  and  collateral  litigation  on  the  point 
particularly  wasteful.  The  stability  provided  by  our  time-tested  rule  weighs 
heavilv  against  the  approval  of  anv  new  deviation.  The  judgment  of  the  Fifth 
Circuit  is  reversed. 

Justice  Ginsburg,  with  whom  Justice  Stevens,  Justice  Souter,  and  Justice 
Breyer  join,  dissenting. 

When  this  lawsuit  was  filed  in  the  United  States  District  Court  for  the 
Southern  District  of  Texas  in  1997,  diversity  of  citizenship  was  incomplete 
among  the  adverse  parties.  ...  In  a  transaction  completed  in  September  2000 
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unrelated  to  this  lawsuit,  all  Mexican-citizen  partners  withdrew  from  Adas.  Thus, 
before  trial  commenced  in  October  2000,  complete  diversity  existed.  Only  after 
the  jury  returned  a  verdict  favorable  to  Atlas  did  Dataflux,  by  moving  to  dismiss 
the  case,  draw  the  initial  jurisdictional  flaw  to  the  District  Court's  attention.  The 
Court  today  holds  that  the  initial  flaw  "still  burdenfs]  and  run[s]  with  the  case," 
consequently,  the  entire  trial  and  jury  verdict  must  be  nullified.  In  my  view,  the 
initial  defect  here  —  the  original  absence  of  complete  diversity  —  "is  not  fatal  to 
the  ensuing  adjudication."  In  accord  with  the  Court  of  Appeals  for  the  Fifth 
Circuit,  I  would  leave  intact  the  results  of  the  six-day  trial  between  completely 
diverse  citizens,  and  would  not  expose  Atlas  and  the  courts  to  the  "exorbitant 
cost"  of  relitigation.  .  .  . 


NOTES  AND  PROBLEMS 

1.  There  are  two  disagreements  here. 

a.  Can  one  sensibly  distinguish  Caterpillar  from  Grupo  Dataflux? 

b.  How  strongly  should  the  "time  of  filing"  rule  for  testing  jurisdiction  be 
enforced? 

c.  Who  has  the  best  of  which  argument? 

2.  Subsection  (c)  of  S 1+41  poses  unexpected  difficulties.  Until  1990  this 
subsection  contained  a  snarl  of  statutory  construction  (involving  its  application  to 
diversity  cases)  so  tangled  that  we  shall  not  try  to  describe  it.  Congress  cut  this 
knot  by  specifying  that  subsection  (ci  applies  only  to  federal  question  cases.  But 
when  can  \  1441(c)  apply  to  a  federal  question  case?  Consider  two  possible 
constructions: 

a.  In  a  suit  in  which  the  parties  are  not  of  diverse  citizenship,  plaintiff  brings 
a  pair  of  claims,  one  based  on  federal  law,  the  other  on  state  law.  Defendant  seeks 
to  remove.  If  the  two  claims  are  closely  related,  defendant  can  remove  w  ithout 
regard  to  subsection  (c);  the  two  claims  are  part  of  the  same  constitutionally 
related  "case  or  controversy."  Recall  28  U.S.C.  B6-.  which  says  that  a  federal 
court  has  jurisdiction  over  state  law  claims  that  are  closelv  related  to  federal 
claims.  In  that  situation  the  entire  case  would  be  removable  under  S 1441  (b) 
because  it  would  be  "a  civil  action  of  which  the  district  courts  have  original 
jurisdiction."  If,  however,  the  two  claims  are  entirely  unrelated,  they  will  not  be 
part  of  the  same  case  or  controversy  and  therefore  will  be  beyond  the 
constitutional  reach  of  the  federal  courts'  jurisdiction.  If  jurisdiction  under  those 
circumstances  is  unconstitutional,  a  mere  statute  cannot  alter  the  situation. 
Under  this  analysis  ,\  1441(c)  is  either  unnecessary  or  unconstitutional. 

b.  Now  imagine  the  same  situation,  with  the  two  claims  unrelated  to  each 
other.  But  imagine  that  one  of  the  claims  contains  a  federal  element;  for 
example,  a  fired  employee  sues,  invoking  a  state  law  barring  religious 
discrimination  and,  in  addition,  a  federal  law  claim  for  alleged  violations  of 
the  federal  pension  laws.  The  pension  claim,  let  us  imagine,  arises  directly  under 
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federal  law  and  would  thus  be  removable  if  brought  alone;  the  state  law 
discrimination  claim  is  not  removable,  however.  Nor  are  the  two  claims 
sufficiently  related  to  be  removable  under  28  U.S.C.  $1367.  Does  $1441(c)  give 
the  courts  jurisdiction  over  a  "separate  and  independent"  claim  with  a  federal 
ingredient,  even  if  that  ingredient  would  not  suffice  for  federal  jurisdiction  if 
brought  separately?  See  Wisconsin  Dept.  of  Corrections  v.  Schacht,  524  U.S. 
381  (1998)  (federal  court  retains  jurisdiction  over  remaining  claim). 

c.  One  can  cut  this  Gordian  knot  by  supposing  that  the  federal  court  will 
promptly  determine  that  the  unrelated  state  claim  should  be  remanded  to  the 
state  courts.  At  a  pragmatic  level  this  solves  the  problem;  at  a  conceptual  level  the 
statute  still  appears  to  give  federal  courts  temporary  jurisdiction  over  cases  they 
cannot  constitutionally  hear. 

3.  In  addition  to  28  U.S.C.  §1441,  which  is  the  general  removal  statute, 
there  are  statutes  permitting  removal  in  specific  cases. 

a.  For  example,  $1442  permits  removal  of  suits  by  federal  officers  or 
agencies  sued  for  the  performance  of  their  duties.  By  contrast,  some  actions  that 
otherwise  would  be  removable  under  $1441  are  made  specificallv  nonremovable 
by  $1445.  Examine  that  statute  and  consider  why  Congress  might  have  made 
such  actions  nonremovable  and  thus  allowed  plaintiffs  to  dictate  the  choice 
between  state  and  federal  court. 

b.  One  portion  of  the  Class  Action  Fairness  Act  of  2005  allows  any 
defendant  to  remove  to  federal  court  a  class  actions  where  more  than  55  million 
is  in  controversy  so  long  as  minimal  diversity  exists.  28  U.S.C.  $  1453(b).  Such 
removal  is  possible  even  if  not  all  the  defendants  consent  and  may  be  sought 
without  regard  to  the  one-year  limit  on  removal  imposed  on  other  diversity  cases 
by  $  1446(b).  Another  section  of  the  same  Act  allows  a  district  court  to  decline  to 
exercise  jurisdiction  where  more  than  one-third  but  less  than  two-thirds  of  the 
plaintiff  class  are  residents  of  the  state  where  the  claim  was  brought,  based  on 
several  factors  involving  that  state's  interests  in  the  case.  28  U.S.C.  $  1332(d)(3). 
Still  another  section  says  that  the  district  court  shall  decline  to  exercise 
jurisdiction  (and  thus  presumably  remand)  where  more  than  two-thirds  of  the 
class  members  come  from  the  state  from  which  the  case  was  removed.  Similar 
removal  provisions  apply  to  "mass  actions,"  a  term  used  bv  the  Act  to  describe 
numerous  individual  claims  (e.g.,  those  that  might  arise  from  an  air  crash  or 
similar  disaster)  which  occurred  in  a  state  other  than  the  one  where  the  suit  was 
filed. 

4.  Finally,  consider  an  interesting  use  of  removal  that  takes  us  full  circle 
back  to  the  premises  of  Mottle}',  with  which  this  chapter  began.  The  Securities 
Litigation  Uniform  Standards  Act  of  1998  does  three  things.  First,  it  preempts 
state  securities  class  actions  alleging  fraud  in  the  sales  of  securities;  it  provides,  in 
other  words,  that  in  such  cases  federal  law  displaces  otherwise  applicable  state 
law.  15  U.S.C.  $77p(b).  Second,  it  provides  that  securities  fraud  class  actions 
based  entirely  on  state  law  "shall  be  removable  to  the  federal  district  court  for  the 
district  in  which  the  action  is  pending."  15  U.S.C.  $77p(c).  Finally,  it  orders 
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dismissal  of  the  removed  class  actions.  This  three-step  process  provides  a  review 
of  much  of  this  chapter. 

a.  The  first  step  is  substantive  and  takes  us  bevond  the  boundaries  of 
procedure.  Without  going  into  great  detail,  one  can  conclude  thai  Congress 
could  constitutionally  displace  —  preempt  —  all  state  securities  law.  If  Congress 
can  do  that,  can  it  take  a  half-way  step  —  of  allowing  state  law  to  continue  to  exist 
in  suits  brought  bv  individual  plaintiffs  but  preempting  state  law  in  securities 
class  actions? 

b.  If  one  assumes  that  Congress  has  the  power  suggested  in  (a),  one  reaches 
the  procedural  curiosity.  The  Securities  Litigation  Act  has  created  a  federal 
defense  to  a  state  law  claim  —  the  defense  of  preemption.  Ordinarilv  the  svstem 
relies  on  state  courts  to  recognize  federal  defenses.  If  state  courts  err,  the 
remedv  —  the  onlv  remedy  —  is  review  bv  the  U.S.  Supreme  Court.  One  can 
think  of  \lottley  in  these  terms:  The  Supreme  Court  dismissed  the  case, 
requiring  the  Mottlevs  to  refile  in  state  court  and  to  await  review  bv  the  Supreme 
Court  as  the  onlv  way  to  get  a  federal  court  to  pass  on  the  federal  question 
involved.  Notice  that  this  scheme  creates  some  slippage;  if  the  U.S.  Supreme 
Court  had  not  reviewed  the  case  the  second  time  around,  the  Mottlevs  would 
have  hung  onto  their  free  pass  even  though  federal  law  outlawed  it. 

c.  The  Securities  Litigation  Uniform  Standards  Act  eliminates  this  slippage. 
The  statute  does  two  things:  It  creates  a  federal  defense  to  certain  state  law 
claims,  and  then  it  creates  removal  based  on  that  defense.  Recall  from  the  start  of 
the  chapter  that  the  well-pleaded  complaint  rule  as  interpreted  in  Mottley  is  a 
statutorv  rather  than  a  constitutional  matter  and  that  Congress  can  statutorilv 
create  a  broader  jurisdiction  for  the  federal  courts  under  removal  than  under 
original  jurisdiction.  It  has  done  so  here.  As  a  consequence,  one  can  expect  that 
all  such  claims  will  be  removed  —  and  dismissed  —  bv  federal  district  courts. 

d.  Should  Congress  use  this  technique  more  widely?  For  all  federal 
defenses?  Should  Congress  use  it  at  all? 
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V 


A.     Litigation  in  the  United  States  at  the  Start  of 
the  21st  Century 

1.     How  Much  Litigation? 

Page  261.     Replace  the  chart  at  the  bottom  of  the  page  with: 
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VI 


A.     The  Story  of  Pleading 
3.     Ethical  Limitations 

Page  355.     Before  note  2  insert: 

c.  Suppose  a  lawyer  making  a  motion  for  reconsideration  of  a  ruling 
misquotes  from  two  judicial  opinions  in  ways  that  change  the  meaning  of  the 
quotations.  May  she  be  sanctioned  under  Rule  11(b)(2)? 


Page  359.     In  place  of  note  4  insert: 

4.  The  preceding  cases  deal  primarily  with  inadequate  knowledge 
concerning  well-established  law.  Probably  the  most  common  Rule  1 1  yiolation 
involves  the  failure  to  conduct  adequate  factual  investigation.  The  next  case 
displays  that  problem.  Before  reading  it,  consider  the  incentiyes  created  by  the 
current  Rule.  Party-  files  a  groundless  paper.  Opponent  challenges  it,  giving  Party 
the  required  notice  and  21-dav  period  before  filing  the  Rule  11  motion;  Party 
perse\eres  in  groundless  paper.  Opponent  makes  the  necessary  substantive 
motion  to  defeat  the  groundless  paper  (12(b)(1)  motion.  Rule  56  motion,  etc.). 
Ideally,  Opponent  would  also  like  to  be  able  to  collect  its  legal  fees  for  opposing 
the  groundless  paper.  But  the  court  need  not  impose  any  sanction  at  all;  if  it 
does,  that  sanction  may  not  require  any  payment  to  Opponent.  Even  if  awarded, 
monetary  sanctions  are  presumptively  to  be  paid  to  the  court  —  like  a  criminal 
fine  —  rather  than  to  the  adversary  —  like  a  civil  damage  award.  See  Rule  1 1  (c)(2). 
Moreover,  Opponent  cannot  combine  its  Rule  1 1  motion  with  the  substantive 
motion  because  of  the  separate-motion  requirement.  Under  those  circumstances, 
if  Opponent  has  already  won  the  underlying  lawsuit,  when  is  it  worth  the  effort 
to  bring  a  separate  Rule  1 1  motion? 
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4.     Special  Claims:  Requiring  and  Forbidding  Specificity  in 
Pleading 

Page  368.     Before  note  5  insert: 

c.  Judge  Richard  Posner  has  explicated  his  court's  understanding  of  the 
particularity  requirement: 

The  purpose  of  requiring  that  fraud  be  pleaded  with  particularity  is  not,  as  it 
might  seem  and  the  cases  still  sometimes  say,  to  give  the  defendant  in  such  a  case 
enough  information  to  prepare  his  defense.  A  charge  of  fraud  is  no  more  opaque 
than  any  other  charge.  The  defendant  can  get  all  the  information  he  needs  to  meet 
it  by  filing  a  contention  interrogatory.  The  purpose  (the  defensible  purpose, 
anyway)  of  the  heightened  pleading  requirement  in  fraud  cases  is  to  force  the 
plaintiff  to  do  more  than  the  usual  investigation  before  filing  his  complaint. 

Greater  precomplaint  investigation  is  warranted  in  fraud  cases  because  public 
charges  of  fraud  can  do  great  harm  to  the  reputation  of  a  business  firm  or  other 
enterprise  (or  individual),  because  fraud  is  frequently  charged  irresponsibly  by 
people  who  have  suffered  a  loss  and  want  to  find  someone  to  blame  for  it,  and 
because  charges  of  fraud  (and  also  mistake,  the  other  charge  that  Rule  9(b)  requires 
be  pleaded  with  particularity)  frequently  ask  courts  in  effect  to  rewrite  the  parties' 
contract  or  otherwise  disrupt  established  relationships.  By  requiring  the  plaintiff  to 
allege  the  who,  what,  where,  and  when  of  the  alleged  fraud,  the  rule  requires  the 
plaintiff  to  conduct  a  precomplaint  investigation  in  sufficient  depth  to  assure  that 
the  charge  of  fraud  is  responsible  and  supported,  rather  than  defamatory  and 
extortionate.  Similar  reasons  explain  why  fraud  plaintiffs  are  frequently  required  to 
prove  their  case  by  clear  and  convincing  evidence  rather  than  the  usual  mere 
preponderance,  but  it  is  important  to  note  that  the  heightened  pleading  and 
heightened  proof  requirements  do  not  move  in  lockstep  with  each  other.  Rule  9(b) 
requires  heightened  pleading  of  fraud  claims  in  all  civil  cases  brought  in  the 
federal  courts,  whether  or  not  the  applicable  state  or  federal  law  requires  a  higher 
standard  of  proving  fraud,  which  sometimes  it  does  and  sometimes  it  does  not. 

Ackerman  v.  Northwestern  Mutual  Life  Ins.  Co.,  172  F3d.  467,  470  (7th  Cir. 
1999). 
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DISCOVERY 


VII 


C.     Surveying  Discovery:  Procedures  and  Methods 
1.     Required  Disclosures 

Page  418.     Replace  note  3  with: 

3.  Disclosure  will  not  occur  in  all  cases.  The  2000  revisions  made  disclosure 
mandatory  in  all  federal  court  cases  but  at  the  same  time  suggested  that  very 
small  and  very  large  cases  will  be  exempted  from  disclosure.  Rule  26(a)(1)(E) 
lists  a  number  of  exempt  categories  —  smaller  claims  and  those  in  which  either  a 
well-developed  record  or  the  absence  of  counsel  make  disclosure  unnecessary  or 
potentially  unfair.  The  advisory  committee  notes  suggest  that  very  large  cases,  in 
which  one  imagines  that  close  judicial  supervision  will  displace  the  Rules,  may 
also  be  exempted. 

Page  427.     Before  D.  Discovery  and  Privacy  insert: 

6.     E-Discovery 

The  digitization  of  many  aspects  of  contemporary  life  has  had  ripple  effects  on 
the  system  of  discovery.  Designed  for  a  world  in  which  records  were  on  paper,  the 
discovery  system  now  confronts  problems  both  of  scale  and  concept.  As  to  scale, 
large  modern  computer  networks  measure  their  capacity  in  tetrabytes,  with  each 
tetrabyte  holding  the  equivalent  of  500  billion  pages  of  typewritten  text.  A  report  of 
the  Civil  Rules  Advisorv  Committee  suggested  some  of  the  conceptual  challenges: 

Electronically  stored  information  may  exist  in  dynamic  databases  that  do  not 
correspond  to  hard-copy  materials.  Electronic  information,  unlike  words  on  paper, 
is  dynamic.  The  ordinary  operation  of  computers  —  including  the  simple  act  of 
turning  a  computer  on  or  off  or  accessing  a  particular  file  —  can  alter  or  destroy 
electronically  stored  information,  and  computer  systems  automatically  discard  or 
overwrite  data  as  a  part  of  their  routine  operation.  Computers  often  automatically 
create  information  without  the  operator's  direction  or  awareness,  a  feature  with  no 
direct  counterpart  in  hard-copy  materials.  Electronically  stored  information  may  be 
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"deleted"  yet  continue  to  exist,  but  in  forms  difficult  to  locate,  retrieve,  or  search. 
Electronic  data,  unlike  paper,  may  be  incomprehensible  when  separated  from  the 
system  that  created  it.  The  distinctive  features  of  electronic  discovery  often  increase 
the  expense  and  burden  of  discovery.  Uncertainty  as  to  how  to  treat  these 
distinctive  features  under  the  present  rules  exacerbates  the  problems.  Case  law  is 
emerging,  but  it  is  not  consistent  and  discover)  disputes  are  rarely  the  subject  of 
appellate  review.  Although  the  federal  discovery  rules  are  well  drafted  to  be 
flexible,  it  is  becoming  increasingly  clear  that  thev  do  not  adequatelv 
accommodate  the  new  forms  of  information  technology.  If  the  rules  do  not 
change,  thev  risk  becoming  inereasinglv  removed  from  practice. 

Transmission  letter,  Civil  Rules  Advisory  Committee  to  the  Standing  Committee 
on  Rules  of  Practice  &:  Procedure,  August  3,  2004. 

A  senior  lawyer  at  a  large  firm  describes  the  results  more  colorfully, 
suggesting  that  digitization  has  created  not  just  a  new  set  of  problems  but  a 
fundamentally  different  litigation  landscape: 

Law  school  .  .  .  never  burdened  you  with  a  true  understanding  of  the  word 
"discovery."  That  word  does  not  mean  3,000  pages  of  documents  that  you  can  read, 
understand,  and  inquire  about  intelligentlv  at  depositions  and  trial.  Mavbe 
"discover}"  meant  that  in  the  1950s,  but  it  doesn't  mean  that  todav. 

Today,  "discovery,"  means  documents  beyond  human  comprehension.  At  our 
firm,  a  case  with  only  2  million  pages  of  documents  is  a  small  case;  big  cases 
involves  tens  —  or  hundreds  —  of  millions  of  pages  of  information.  The 
information  is  so  vast  that  we  could  never  read  it  in  a  lifetime.  We  certainly 
can't  read  it  all  in  time  for  the  depositions  that  we're  taking  next  month.  Since  we 
can't  read  it  all,  we  don't.  We  run  word  searches  (which  are  inherentlv  inaccurate 
of  our  databases  and  hope  we  find  the  important  stuff.  Teams  of  junior  lawvers 
review  the  results  and  imperfectly  trv  to  identifv  the  documents  that  trulv  matter. 
More  senior  lawyers  then  review  the  thousands  of  selected  pages  to  trv  to  conduct 
discover)  intelligently,  prepare  witnesses  for  trial,  and  pick  perhaps  100  exhibits  to 
ask  a  judge  or  jury  to  try  to  understand. 

Mark  Herrmann,  The  Curmudgeon's  Guide  to  the  Practice  of  Law  35  (ABA 
Publishing  2006).  Herrmann's  description  obviously  does  not  applv  to  all 
litigation,  but  in  some  cases  discovery  may  take  on  these  proportions.  How 
should  Rules  —  and  the  profession  —  cope  with  this? 

For  the  profession  and  for  the  individual  lawyer  the  potential  volume  of 
discover)  requires  a  very  sharp  early  focus  on  the  basic  strategy  of  the  case.  To 
some  extent,  that  strategy  mav  eliminate  some  of  the  volume  of  discovery.  But 
strategic  focus  has  its  limits,  and  in  some  cases,  it  is  difficult  to  decide  on  a 
strategy  until  one  has  some  idea  of  the  information  out  there. 

Beyond  these  large  issues  lie  matters  of  very  important  detail  and  difficult 
choices.  Suppose  vou  represent  a  client  who  is  unhappv  w  ith  the  performance  of 
a  contract  and  is  considering  litigation.  If  vou  send  a  letter  w  ith  such  a  threat, 
containing  a  demand  that  the  potential  defendant  preserve  digital  information 
for  use  in  discovery,  vou  mav  well  ruin  forever  the  parties'  ability  to  patch  up 
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differences,  making  litigation  a  self-fulfilling  prophecy.  But  if  you  fail  to  send 
such  a  letter  or  obtain  an  equivalent  court  order,  the  ordinary  operations  of 
networked  systems  may  destroy  information  critical  to  your  client's  case  if 
litigation  does  occur. 

The  2006  revisions  to  the  Rules  sought  to  address  basic  questions  of  digital 
discover)',  or  e-discovery,  as  it  is  often  called.  Roughly  speaking,  the  revisions  did 
four  things.  First,  they  added  explicit  mention  of  digital  materials  in  scores  of 
places  in  the  discover}'  regime,  making  it  clear,  for  example,  that  if  a  someone 
would  have  to  produce  a  document  in  response  to  Rule  34  or  Rule  45,  there  is  an 
equivalent  obligation  to  produce  digital  information.  Second,  the  Rules  provide 
mechanisms  for  sampling  the  accuracy  of  digitally  produced  information, 
paralleling  the  processes  for  making  sure  that  when  I  produce  a  written 
document  it  has  not  been  altered.  Third,  the  amended  Rules  address  special 
problems  of  ditigized  information.  One  is  that  some  such  information  is 
intelligible  only  when  "read"  with  particular  software.  Another  is  the  problem 
noted  above  of  periodic  erasure  and  "write-over"  in  which  information  may  be 
destroyed  in  the  course  of  normal  operations.  Finallv,  the  Rules  seek  to  bolster 
the  pre-discoverv  planning  process  to  eliminate  as  many  of  these  issues  as 
possible  through  early  meetings,  agreement,  and  cooperation  of  the  parties. 

The  Notes  below  address  just  a  few  of  the  problems  of  e-discovery,  asking 
you  to  look  at  the  text  of  the  Rules  and  the  Advisor}'  Committee  Notes,  which  are 
reproduced  in  more  extensive  than  usual  form. 


NOTES  AND  PROBLEMS 

1.  Suppose  two  large  organizations,  say  a  tire  manufacturer  and  a  shipping 
company  that  transports  its  products  worldwide,  are  unhappy  with  each  others' 
performance  of  their  contracts.  TireCo  believes  that  Shipper  has  not  been  giving 
it  the  quantity'  discounts  called  for  in  their  agreement;  Shipper  thinks  TireCo  has 
been  late  paying  its  bills,  their  prompt  payment  being  a  condition  of  the 
agreement.  Both  organizations  have  a  worldwide  span  and  manage  their 
operations  with  the  extensive  use  of  digital  information.  If  litigation  develops,  the 
nature  of  the  dispute  will  be  fact  intensive  —  just  how  many  tires  were  shipped  in 
the  preceding  six  months,  just  when  did  various  payments  clear  the  banking 
system,  what  conversations  between  parties  on  both  sides  may  have  constituted 
modifications  or  waivers  of  the  original  agreement  and  so  on. 

a.  Shipper  consults  its  lawyer,  who  recognizes  that  any  litigation  will  involve 
substantial  digital  discovery.  Lawyer  realizes  that  with  the  passage  of  time,  many 
records  will  be  destroyed.  Under  such  circumstances  some  lawyers  would  seek  a 
preliminary  injunction,  known  as  a  "litigation  hold,"  which  requires  a  party  to 
maintain  extra  back-up  copies  of  data  or  to  suspend  ordinary  "write-over" 
procedures.  Shipper  asks  lawyer  if  there  is  any  downside  to  such  an  injunction. 
Describe  the  conversation  Lawyers  might  have  with  Shipper. 


553 


Page  427  MI.  Discover) 

b.  TireCo  meanwhile  consults  its  lawyer  with  an  analogous  set  of 
complaints  and  concerns.  Like  his  counterpart,  TireCo's  lawyer  recognizes  the 
significance  of  digital  information  in  am  litigation.  After  consulting  his  client,  he 
sends  a  letter  to  Shipper  informing  it  of  the  dispute  and  requesting  that  TireCo 
"take  steps  to  preserve  all  records,  including  digital  records,  of  transactions  with 
TireCo."  The  letter  goes  on  to  sav  that  TireCo  will  do  the  same  for  transactions 
with  Shipper  if  it  receives  the  latter's  consent  to  this  process.  Shipper  does  not 
replv.  Litigation  ensues  and  in  an  earlv  discovery  process  it  appears  that  as  part  of 
Shipper's  routine  operations  it  has  written  all  but  the  preceding  six  months  of 
transactions  with  TireCo.  TireCo  seeks  sanctions  for  destruction  of  evidence. 
WTiat  outcome  on  its  motion?  See  Rule  37(f). 

c.  Alternatively,  suppose  that  Shipper  responds  affirmatively  to  TireCo's 
proposal.  But,  when  it  comes  time  for  discovery,  Shipper's  lawyer  shamefacedly 
admits  that  the  word  did  not  get  passed  down  to  the  IT  department  and  the 
information  was  not  preserved.  Sanctions  under  Rule  37(f);  what  issues  will  be 
relevant  and  what  sanction  would  be  appropriate? 

d.  Suppose,  happilv,  the  parties  agree  to  preserve  digital  material  and 
even  one  keeps  his  word.  Shipper  requests  a  set  of  data  from  the  TireCo,  which 
concedes  the  information  is  relevant  and  not  privileged.  But  TireCo  responds 
that  it  cannot  reasonably  be  expected  to  produce  the  data  in  question  because  its 
software  is  not  configured  to  retrieve  the  information  in  the  way  Shipper 
requests.  Is  this  a  valid  objection?  See  Rule  26(b)(2).  What  can  Shipper  do? 

2.  Suppose  another  dispute,  this  one  between  two  smaller  organizations  —  a 
college  and  a  supplier  of  furniture.  College  contracted  with  FurnitureCo  to 
supply  dormitory  furniture,  which  failed  to  arrive  on  time.  Both  College  and 
FurnitureCo  use  digital  technology  for  recordkeeping,  financial  analysis,  and 
communications. 

a.  One  of  the  questions  is  likely  to  be  how  soon  College  knew  of  any  likely 
delivery  problems.  That  question  will  matter  because  the  law  of  contract  requires  a 
part}'  harmed  by  a  breach  to  "cover"  bv  finding  another  source  of  goods.  During  the 
time  in  question,  the  price  of  furniture  rose  substantially,  thus  increasing 
FurnitureCo's  damages  if  College's  failure  to  cover  was  reasonable.  Communica- 
tions with  counsel  on  this  issue  would  generally  be  privileged.  Suppose,  however, 
that  in  responding  to  a  request  for  relevant  documents.  College  turned  over  letters 
to  or  from  counsel.  Most  courts  would  sav  the  privilege  had  been  waived. 

b.  Now  suppose  that  communications  to  counsel  were  in  an  attachment  to 
an  email.  The  email  itself  was  not  privileged,  and  College  thus  properly  supplied 
it  in  response  to  a  Rule  34  request.  But  the  lawyer  who  screened  the  material 
before  giving  it  to  FurnitureCo  failed  to  notice  the  attachment,  in  which  College 
administrators  suggest  they  aren't  seeking  an  alternative  supplier  because  they  are 
hoping  (wrongly,  as  it  turned  out)  that  furniture  prices  will  drop.  Can  College 
get  this  communication  back?  Can  College  prevent  FurnitureCo  from 
introducing  in  evidence?  See  Rule  26(b)(5)(B). 
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RESOLUTION  WITHOUT  TRIAL 
VIII 


A.     The  Pressure  to  Choose  Adjudication  or  An  Alternative 
1.     Default  and  Default  Judgments 

Page  470.     Replace  note  2e  with: 

e.  Consider  the  contortions  of  the  Ninth  Circuit  in  Community  Dental 
Services,  Inc.  v.  Tani,  282  F.3d  1164  (9th  Cir.  2002).  One  dentist  sued  another 
for  allegedly  infringing  his  trademark,  "SmileCare."  The  defendant's  lawyer 
made  some  early  appearances  but  repeatedly  failed  to  file  and  serve  an  answer  or 
otherwise  comply  with  court  orders;  eventually  the  court  entered  a  $2  million 
default  judgment  against  Dr.  Tani,  who  had  been  assured  by  his  lawyers  that  the 
case  was  proceeding  smoothly.  With  a  new  lawyer,  Tani  invoked  Rule  60(b)(6)  to 
have  the  judgment  reopened.  Tani  conceded  that  his  lawyers'  actions  were 
beyond  the  range  of  "excusable  neglect"  that  would  warrant  reopening  under 
Rule  60(b)(1).  Instead,  he  argued  that  they  constituted  gross  neglect,  thus  falling 
within  the  "other  reasonfs']"  language  of  Rule  60(b)(6).  A  divided  panel  of  the 
Ninth  Circuit  agreed,  parting  company  with  other  circuits  that  take  a  harder  line. 
A  footnote  in  the  case  tells  us  that  Tani's  original  lawyer  —  the  one  who  failed  to 
answer  the  complaint  —  resigned  from  the  state  bar  with  charges  pending  against 
him;  it's  a  fair  guess  that  he  carried  no  malpractice  insurance.  Suppose  Tani's 
lawyer  had  been  a  member  of  a  prosperous  and  well-insured  firm;  would  the 
court  have  come  to  the  same  result? 
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Page  507  VIII.  Resolution  Without  Trial 

B.     Avoiding  Adjudication 

2.     Contracting  for  Private  Adjudication:  Arbitration  and 
Its  Variants 

Page  S07.     Replace  note  4  with: 

4.  Two  contrasting  developments  have  surfaced  in  the  law  and  practice  of 
arbitration. 

a.  In  spite  of  courts'  displaying  doubts  about  the  underlying  fairness  of  some 
arbitration  processes,  and  about  arbitration  in  some  settings,  the  U.S.  Supreme 
Court  has  continued  to  champion  and  protect  it.  In  Buckeye  Check  Cashing  v. 
Cardegna,  546  U.S.  440  (2006)  the  Court  reversed  the  Florida  Supreme  Court, 
which  had  held  unlawful  a  check-cashing  agreement  —  an  agreement  that 
contained  an  arbitration  clause  —  on  the  grounds  that  contractual  rate  of  interest 
violated  state  laws  against  usury.  Wrong,  said  the  Supreme  Court  in  an  8-1 
decision,  not  because  the  interest  rate  was  lawful  but  because  a  court  should  not 
have  decided  the  question.  Because  the  agreement  contained  an  arbitration 
clause,  and  because  no  one  challenged  the  legality  or  enforceability  of  that 
clause,  the  question  of  the  lawfulness  of  the  underlving  contract  (including  the 
challenge  under  the  usury  laws)  was  a  question  for  an  arbitrator,  not  a  court. 
Buckeye  Check  Cashing  is  consistent  with  the  line  of  cases  decided  under  the 
Federal  Arbitration  Act. 

b.  At  the  same  time,  some  organizations  that  have  routinely  employed 
arbitration  agreements  have  begun  to  question  whether  they  deliver  what  their 
drafters  want.  A  representative  news  report  from  the  legal  press  quotes  general 
counsel  of  large  organizations  wondering  whether  arbitration  was  substantially 
cheaper  and  faster  than  litigation.  One  problem  is  that  if  the  other  side 
challenges  arbitration,  even  a  successful  defense  mav  take  a  year  or  more  —  at 
which  point  the  arbitration  is  just  starting!  Nor  is  the  expense  of  arbitration 
trivial.  One  general  counsel  commented,  "We  had  three  arbitrators  billing  us  at 
$500  per  hour,  and  the  case  was  going  nowhere  with  no  end  in  sight.  I  remember 
commenting  to  an  associate  that  it  least  in  court  the  judge  is  paid  for  by  the 
taxpayer."  Lou  Whiteman,  Arbitrations  Fall  From  Grace  (General  Counsel 
South,  July  13,  2006).  The  same  article  noted  that  losers  often  want  to 
appeal  —  and  of  course  cannot,  given  the  non-appealability  of  arbitral  decisions. 

c.  Some  disenchantment  will  not  likelv  mean  the  disappearance  of 
arbitration,  which  has  been  around  for  at  least  500  years.  One  of  arbitration's 
special  qualities  is  that  allows  the  parties  to  design  decision-making  systems  that 
are,  depending  on  one's  point  of  view,  creative  or  wacky.  For  example,  on  the 
basis  of  what  you  have  read  so  far,  how  would  you  expect  a  court  to  react  to  a 
svstem  of  arbitration  in  which  the  parties  were  forbidden  to  present  witnesses' 
live  testimony  and  were  never  told  the  identitv  of  the  arbitrators  who  never  met  to 
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discuss  their  decision  (and  were  not  even  told  of  each  others'  identities),  and  who 
were  required  to  report  their  decision  for  one  party  or  the  other  without  giving 
anv  reasons?  Is  this  an  unenforceable  nightmare?  Or  a  monument  of  dispute- 
resolving  creativity?  Read  the  next  case. 
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IDENTIFYING  THE  TRIER 


IX 


B.     Judge  or  Jury:  The  Right  to  a  Civil  Jury  Trial 

3.     Applying  the  Historical  Test  to  New  Procedures 

Page  563.     In  the  first  full  paragraph,  replace  the  last  sentence  in  the 
bracketed  summary  with: 

The  parties  disagreed  about  whether  an  Amoco  representative  had  ever  promised 
the  defendants  would  be  accepted  as  franchisees  and  whether  thev  met  the  stated 
qualifications  for  franchisees.] 


4.     The  Jury's  Integrity:  Size,  Rules  of  Decision,  and  the 
Reexamination  Clause 

Page  581.     Before  note  8d  insert: 

In  spite  of  Purkett  the  Supreme  Court  has  demonstrated  that  it  is  prepared 
to  enforce  Batson  if  the  parties  present  sufficiently  rich  evidence  of 
discriminator}'  use  of  peremptory  challenges.  In  Miller-El  v.  Dretke,  545  U.S. 
231  (2005),  the  Court  reversed  the  conviction  of  a  defendant  on  what  it  held  to 
be  a  convincing  showing  of  the  use  of  race  in  peremptory  challenges  in  a  capital 
murder  case.  The  Court's  summary  of  the  facts  suggests  both  that  Batson  retains 
doctrinal  vitality  and  that  it  will  require  very  powerful  evidence  for  an  appellate 
court  to  find  that  lower  courts  have  abused  their  discretion: 

In  the  course  of  drawing  a  jury  to  try  a  black  defendant,  10  of  the  1 1  qualified 
black  venire  panel  members  were  peremptorily  struck.  At  least  two  of  them,  Fields 
and  Warren,  were  ostensibly  acceptable  to  prosecutors  seeking  a  death  verdict,  and 
Fields  was  ideal.  The  prosecutors'  chosen  race-neutral  reasons  for  the  strikes  do  not 
hold  up  and  are  so  far  at  odds  with  the  evidence  that  pretext  is  the  fair  conclusion, 
indicating  the  very  discrimination  the  explanations  were  meant  to  deny. 
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The  strikes  that  drew  these  incredible  explanations  occurred  in  a  selection 
process  replete  with  evidence  that  the  prosecutors  were  selecting  and  rejecting 
potential  jurors  because  of  race.  At  least  two  of  the  jury  shuffles  conducted  by  the 
State  make  no  sense  except  as  efforts  to  delay  consideration  of  black  jury  panelists 
to  the  end  of  the  week,  when  they  might  not  even  be  reached.  The  State  has  in  fact 
never  offered  any  other  explanation.  Nor  has  the  State  denied  that  disparate  lines  of 
questioning  were  pursued:  53%  of  black  panelists  but  only  3%  of  nonblacks  were 
questioned  with  a  graphic  script  meant  to  induce  qualms  about  applving  the  death 
penalty  (and  thus  explain  a  strike),  and  100%  of  blacks  but  only  27%  of  nonblacks 
were  subjected  to  a  trick  question  about  the  minimum  acceptable  penalty  for 
murder,  meant  to  induce  a  disqualifying  answer.  The  State's  attempts  to  explain 
the  prosecutors'  questioning  of  particular  witnesses  on  nonracial  grounds  fit  the 
evidence  less  well  than  the  racially  discriminator)'  hypothesis. 

If  anything  more  is  needed  for  an  undeniable  explanation  of  what  was  going 
on,  history  supplies  it.  The  prosecutors  took  their  cues  from  a  20-year  old  manual  of 
tips  on  jury  selection,  as  shown  by  their  notes  of  the  race  of  each  potential  juror.  By 
the  time  a  jury  was  chosen,  the  State  had  peremptorily  challenged  12%  of  qualified 
nonblack  panel  members,  but  eliminated  91%  of  the  black  ones. 

It  blinks  reality  to  deny  that  the  State  struck  Fields  and  Warren,  included  in 
that  91%,  because  they  were  black.  The  strikes  correlate  with  no  fact  as  well  as  they 
correlate  with  race,  and  they  occurred  during  a  selection  infected  by  shuffling  and 
disparate  questioning  that  race  explains  better  than  any  race-neutral  reason 
advanced  by  the  State.  The  State's  pretextual  positions  confirm  Miller-El's  claim, 
and  the  prosecutors'  own  notes  proclaim  that  the  Sparling  Manual's  emphasis  on 
race  was  on  their  minds  when  thev  considered  every  potential  juror. 

The  state  court's  conclusion  that  the  prosecutors'  strikes  of  Fields  and  Warren 
were  not  racially  determined  is  shown  up  as  wrong  to  a  clear  and  convincing 
degree;  the  state  court's  conclusion  was  unreasonable  as  well  as  erroneous.  The 
judgment  of  the  Court  of  Appeals  is  reversed,  and  the  case  is  remanded  for  entry  of 
judgment  for  petitioner  together  with  orders  of  appropriate  relief. 

Id.  at  265-266.  Justice  Breyer's  concurrence  argued  for  the  elimination  of  all 
peremptory  challenges.  Justice  Thomas,  joined  by  Chief  Justice  Rehnquist  and 
Justice  Scalia,  dissented  on  the  grounds  that  the  Supreme  Court  had  based  its 
decision  on  evidence  never  considered  bv  the  Texas  courts. 
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RESPECT  FOR  JUDGMENTS 
XII 


A.     Claim  Preclusion 

Page  658.     In  place  of  the  first  paragraph  insert: 

Claim  preclusion  has  several  goals:  efficiency  finality,  and  the  avoidance  of 
ineonsistencv.  Efficiencv  comes  most  stronglv  into  plav  when  a  part}'  that  should 
have  raised  a  claim  in  previous  litigation  failed  to  do  so.  The  exact  point  at  which 
one  claim  stops  and  another  begins  is  not  always  clear;  thus  this  section  pays 
close  attention  to  the  scope  of  a  cause  of  action. 
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JOINDER 
XIII 


B.     Joinder  of  Parties 

4.     Compulsory  Joinder 

Page  762.     Replace  the  paragraph  preceding  Temple  v.  Synthes  with: 

This  chapter  has  thus  far  concentrated  on  who  can  be  joined  in  a  suit  if 
someone  already  a  partv  seeks  joinder.  We  now  consider  whether  there  are  those 
who  must  be  joined  —  even  if  neither  they  nor  those  already  in  the  suit  desire  to 
see  them  there.  The  topic,  sometimes  rather  confusingly  described  in  terms  of 
'  necessary  and  indispensable  parties,"  has  its  roots  in  eighteenth-century  equity 
practice.  Chancer}'  developed  the  perfectly  sensible  notions  that:  (1)  litigation 
often  affected  people  who  weren't  formal  parties;  and  (2)  if  the  effects  were 
serious  enough  and  the  affected  persons  could  be  joined,  thev  should  be.  Rule  19 
now  embodies  these  propositions.  Reading  the  Rule  might  leave  one  with  the 
impression  that  it  required  courts  in  every  case  to  consider  the  most  efficient  and 
effective  party  structure  for  a  lawsuit.  That  is  not  how  courts  have  interpreted  it. 

E.     Class  Actions 

2.     Statutory  Requirements 

Page  806.     Before  3.  The  Class  Action  and  the  Constitution  insert: 

5.  In  Heaven  and  Ballard  the  courts  are  exercising  their  discretion  in  weighing 
against  each  other  two  aspects  of  the  prospective  classes  —  their  common 
question  and  the  separate  issues  that  may  be  presented  by  some  of  the  class 
members.  An  analogous  form  of  weighing  —  but  with  jurisdictional  rather  than 
class  certification  at  stake  —  is  now  required  bv  parts  of  the  Class  Action  Fairness 
Act  of  2005.  As  the  following  section  will  describe,  that  Act  "nationalizes"  many 
class  actions  in  which  minimal  diversity  exists  —  but  allows  federal  courts  to 
weigh  balance  the  weight  of  national  and  state  interests  in  making  a  decision 
whether  to  remand  to  state  courts. 
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3.  The  Class  Action  and  the  Constitution 

Page  818.     Replace  Note:  Class  Actions  in  Federal  Courts  with: 

4.  The  Class  Action  and  the  Federal  Courts 

As  Hansberry  and  Shutts  indicate,  the  federal  courts  have  no  monopoly  on 
class  actions,  but  the  federal  courts  have  played  a  particularlv  important  role  in 
the  development  of  the  modern  class  action.  That  role  is  about  to  become  even 
more  significant  with  the  passage  of  the  Class  Action  Fairness  Act  of  2005.  A 
brief  background  on  the  jurisdictional  aspects  of  class  actions  will  provide 
context  for  this  legislation. 

The  original  Federal  Rules  of  Civil  Procedure  provided  for  class  actions  but 
did  so  in  a  Rule  so  opaque  and  confusing  that  the  device  was  little  used  before 
the  1966  revision  to  Rule  23,  in  which  that  Rule  took  essentially  the  shape  it  now 
has.  That  revision  brought  the  class  action  into  modern  prominence,  and  since 
that  time  the  courts  and  Congress  have  debated  whether  the  class  action  is  an 
entirely  good  thing. 

The  federal  courts  have  seemed  uncertain  about  how  to  think  about 
jurisdiction  over  the  class  action.  Well  before  the  Federal  Rules,  Supreme  Tribe 
of  Ben-Hur  v.  Cauble,  255  U.S.  356  (1921),  held  that  for  purposes  of  complete 
diversity,  courts  should  look  to  the  citizenship  onlv  of  the  class  representatives 
and  ignore  the  class  members.  Supreme  Tribe  thus  lowers  jurisdictional  barriers 
to  the  class  action.  By  contrast,  on  the  issue  of  the  amount  in  controversy,  the 
Court  has  proved  much  less  accommodating.  Cases  decided  in  the  wake  of  the 
1966  revision  of  Rule  23  held  that  in  cases  resting  on  diversity  jurisdiction  not 
just  named  plaintiffs  but  each  member  of  the  class  must  satisfy  the  amount  in 
controversy.  Appellate  courts  disagreed  about  this  question  until  the  Supreme 
Court  addressed  it  in  Exxon  Corp.  v.  Allapattah  Services,  Inc.,  reproduced  above 
at  page  398  of  this  supplement,  allowing  limited  use  of  supplemental  jurisdiction 
to  satisfy  the  jurisdictional  amount  in  such  cases. 

Meanwhile,  Congress  has  tacked  in  the  opposite  direction,  enacting 
legislation  that  is  as  expansive  in  its  use  of  diversity  jurisdiction  as  the  judicial 
decisions  have  thus  far  been  narrow.  The  Class  Action  Fairness  Act  of  2005  is 
codified  in  a  new  Chapter  114  of  28  U.S.C.,  in  amendments  to  28  U.S.C.  $1332, 
and  a  new  removal  provision  28  U.S.C.  $1453  (all  contained  in  this  statutory 
supplement).  The  Act  makes  broad  use  of  the  principle  that  .-Article  III  requires 
onlv  minimal  diversity.  It  grants  original  jurisdiction  to  the  federal  courts  in  class 
actions  in  which  "any  member  of  the  class  of  plaintiffs"  possesses  the  requisite 
diversity  with  respect  to  "any  defendant.  "  This  invocation  of  bare  diversity  is 

"The  Supreme  Tribe  was  a  fraternal  organization  whose  life  insurance  program  was  the 
subject  of  the  lawsuit. 
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coupled  with  a  hefty  amount  in  controversy  —  $5  million  in  aggregate.  28  U.S.C. 
51332(d)(2).  Such  suits  may  be  brought  under  original  jurisdiction  or,  under  the 
provisions  of  $1453,  may  be  removed  by  "any  defendant,"  whether  or  not  a 
citizen  of  the  state  in  which  the  action. 

These  provisions  use  diversity  jurisdiction  to  "federalize"  many  class  actions 
theretofore  within  the  exclusive  jurisdiction  of  the  state  courts.  Displaving  some 
uncertainty  about  how  far  this  federalization  should  go,  the  Act  both  allows  and 
commands  federal  courts  to  remand  actions  in  which  state  interests  seem  to 
predominate.  It  does  so  by  providing  that  a  federal  court  whose  jurisdiction  is 
thus  invoked  "may  .  .  .  decline"  to  exercise  it  under  some  circumstances  and 
"shall  .  .  .  decline"  to  exercise  it  in  others. 

Section  1332(d)(3)  defines  the  factors  relevant  to  the  discretionary  power  to 
decline  federal  jurisdiction.  Those  factors  include  the  relative  size  of  the  in-state 
and  out-of-state  class  membership,  "whether  the  claims  asserted  involve  matters 
of  national  or  interstate  interest,"  what  state's  law  will  apply  to  the  claims,  and 
the  connection  of  the  forum  to  the  class  members,  the  harm,  and  the  defendant. 
28  U.S.C.  SI 332(d)(3).  Recall  that  these  factors  bear  not  on  certification  but  on 
federal  diversity  jurisdiction. 

The  following  section  delineates  the  circumstances  in  which  a  federal  court 
must  decline  jurisdiction.  28  U.S.C.  S  1332(d)(4).  The  list  of  factors  in  this 
section  is  a  stronger  version  of  the  "may  decline"  factors:  if  more  than  two-thirds 
of  the  class  members  are  in-state,  and  at  least  one  significant  defendant  is  also 
from  in-state,  the  injuries  giving  right  to  the  claim  occurred  in  in-state. 


NOTES  AND  PROBLEMS 

1.  Look  back  on  the  facts  of  Phillips  Petroleum  v.  Shutts,  imagining  that  a 
state  law  class  action  identical  in  all  substantial  respects  was  filed  in  2005,  after 
the  passage  of  the  legislation  just  described. 

a.  Suppose  Phillips  Petroleum  wishes  to  remove  to  federal  court.  Can  it? 

b.  Suppose  the  class  consisted  not  of  the  33,000  persons  in  Shutts  but  only 
of  the  1,000  persons  who  were  residents  of  Kansas.  Further  suppose  that  the  only 
defendant  is  Phillips,  which  is  not  a  citizen  of  Kansas  for  diversitv  purposes  and 
that  in  spite  of  the  reduced  size  of  the  class  the  case  still  satisfies  the  $5  million 
amount  in  controversy  requirement.  Phillips  seeks  to  remove,  and  the  plaintiffs 
challenge  removal  under  28  U.S.C.  $$  1332(d)(3)  and  (4).  What  additional  facts 
would  you  want  to  know?  What  outcome? 

2.  A  class  action  is  filed  in  Mississippi  state  court,  against  a  large  poultrv 
producer  in  that  state  which  is  incorporated  in  Delaware.  The  suit  alleges 
unlawful  waste  discharges  into  the  Mississippi  River,  which  forms  the  border 
between  Mississippi  and  Louisiana.  The  complaint  alleges  that  the  discharges 
violate  state  law.  The  members  of  the  class  are  the  citizens  of  Mississippi  who 
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live  or  work  within  ten  miles  of  the  banks  of  the  River.  The  complaint  seeks 
$7  million  in  damages  and  injunctive  relief. 

a.  The  defendant  seeks  to  remove  to  federal  district  court  28  U.S.C.  $ 1453; 
mav  it? 

b.  The  plaintiffs  seek  to  remand  to  state  court,  invoking  Si  332(d)(3)  and 
(d)(4);  what  facts  would  plaintiffs  want  to  develop  in  support  of  that  motion? 

c.  Suppose  in  the  same  action  that  the  federal  court  denies  the  motions  to 
remand  and  then  proceeds  to  consider  whether  to  certifv  the  removed  class 
action  under  the  standards  of  Rule  23.  The  court  finds  that  there  is  insufficient 
commonalitv  of  interest  among  the  members  of  the  class  to  meet  the  standards  of 
Rule  23(a)  and  on  that  basis  denies  class  certification.  At  that  point  there  is  the 
individual  claim  of  the  named  plaintiff  before  the  federal  court,  but  it  will 
presumably  be  well  under  the  jurisdictional  amount  in  §  1332(a),  and  should 
therefore  be  remanded  to  state  court. 

d.  What  if  the  plaintiff,  back  in  state  court,  seeks  to  add  class  allegations  and 
to  certify  the  class  under  state  law  standards,  which,  let  us  suppose,  differ  from 
those  of  the  federal  courts.  What  does  the  defendant  do  now? 

3.  Recall  that  federal  courts  in  diversitv  cases  are  bound  to  apply  the  law  of 
the  state  in  which  the  case  was  filed,  including  that  state's  choice  of  law 
principles.  (See  casebook,  page  229).  As  the  Class  Action  Fairness  Act  made  its 
way  through  Congress,  some  proposed  amendments  would  have  specified  how 
federal  courts  should  approach  choice  of  law  problems  in  multistate  class  actions 
like  Shutts.  Those  amendments  did  not  become  part  of  the  statute  as  enacted. 
So,  if  the  contemporary  version  of  Shutts  appeared  in  a  federal  court  today,  that 
court  would  have  to  decide  whether  and  how  Kansas  would  applv  its  choice  of 
law  principles  to  a  class  action  in  which  the  great  majority  of  members  came 
from  outside  that  state.  You  will  recall  that  Kansas  applied  its  own  law,  a  decision 
the  Supreme  Court  questioned  but  did  not  hold  unconstitutional.  How  should  a 
federal  court  approach  such  a  question? 


None  of  these  cases  or  legislation  affects  class  actions  based  on  federal  law. 
(Thus,  for  example,  the  Class  Action  Fairness  Act  exempts  from  its  coverage  any 
action  involving  a  federally  registered  security. )  Congress,  however,  has  spoken 
sharply  in  one  such  area  in  which  state  and  federal  law  intersect.  For  several 
vears  class  actions  based  on  alleged  violations  of  federal  securities  laws  have 
proved  controversial.  In  1995  Congress,  believing  that  some  of  these  suits  lacked 
merit,  acted  to  tighten  pleading  requirements  for  claims  alleging  violations  of 
federal  securities  laws.  15  U.S.C.  $78u4(b)(l  )(B). 

Three  years  later,  citing  evidence  that  plaintiffs  had  reacted  to  this  change 
bv  alleging  violations  not  of  federal  but  of  state  securities  laws  and  bringing  their 
suits  in  state  courts,  Congress  enacted  the  Uniform  Securities  Litigation 
Standards  Act  of  1998,  15  U.S.C.  $77p(c).  That  Act  uses  an  interesting  repertory 
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of  procedural  devices  to  restrict  state  law  securities  class  actions.  First,  it  states 
that  federal  law  preempts  state  securities  laws,  but  only  in  class  actions  alleging 
fraud  in  the  purchase  and  sale  of  securities.  Second,  it  provides  that  all  class 
actions  filed  in  state  courts  and  alleging  securities  fraud  shall  be  removable  to 
federal  district  courts  without  regard  to  diversity  or  amount  in  controversy.  Once 
removed,  they  should  be  dismissed  unless  they  fall  into  a  narrow  range  of 
permitted  claims.  The  result  of  this  two-step  procedure  —  removal  followed  by 
dismissal  —  essentially  eliminates  all  class  actions  based  on  violations  of  state 
securities  laws. 

The  student  of  procedure  will  find  several  features  of  the  statute  remarkable. 
Congress  has  undoubted  power  to  preempt  state  securities  laws.  Here,  however, 
Congress  has  achieved  both  more  and  less  than  preemption.  The  Act  achieves 
less  than  preemption  because  it  applies  only  to  class  actions  rather  than  to  all 
state  law  securities  claims.  It  achieves  more  than  ordinarv  preemption  because  it 
assures  that  all  "preempted"  claims  will  be  dismissed.  With  ordinary  substantive 
preemption,  Congress  relies  on  state  courts  to  recognize  and  enforce  the 
preemptive  effect  of  federal  law.  The  Supreme  Court  acts  as  the  onlv  federal 
enforcer  of  preemptive  federal  law  by  granting  certiorari  if  state  courts  fail  to 
recognize  federal  preemption.  But  the  Supreme  Court  can  hear  onlv  about  100 
cases  a  year  and  thus  allows  for  considerable  slippage  in  the  enforcement  of 
preemptive  federal  laws.  In  the  Act's  scheme,  removal  solves  this  slippage 
problem.  The  federal  district  courts,  not  the  Supreme  Court,  enforce  federal 
preemption.  Every  class  action  involving  state  securities  laws  is  removable,  thus 
assuring  a  federal  forum  for  this  federal  "defense."  The  Act  demonstrates  both 
the  significance  of  the  class  action  and  the  use  of  federal  jurisdiction  to  control  it. 

Considered  as  a  pair,  the  Uniform  Securities  Litigation  Reform  Act  and  the 
Class  Action  Fairness  Act  deploy  federal  judicial  jurisdiction  in  interesting, 
innovative  —  and  controversial  —  ways.  Together,  they  funnel  selected  categories 
of  civil  suits  from  state  to  federal  courts.  Both  involve  areas  where  Congress 
might  legislative  substantively  under  its  Commerce  Clause  and  related  powers. 
But  Congress  hasn't,  reiving  instead  on  the  federal  courts  to  achieve 
Congressional  aims.  This  use  of  federal  judicial  power  is  particularlv  interesting 
because  by  statutorv  definition,  it  applies  onlv  to  cases  involving  substantial 
numbers  of  people  —  at  least  enough  to  constitute  a  class. 


Page  819.     Replace  4.  Settlement  of  Class  Actions  and  the  "Settlement 
Class"  with: 

5.     Settlement  of  Class  Actions 

The  student  will  already  have  understood  that  the  effect  of  the  class  action  is 
more  than  the  simple  gathering  together  of  similar  cases.  That  proposition  is 
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particularly  true  at  the  settlement  stage  —  the  way  in  which  most  class  actions 
end.  Settlement  presents  several  difficult  problems  unique  to  the  class  action. 
Most  of  those  problems  flow  from  the  circumstance  that,  in  many  class  actions 
(especially  those  created  by  Rule  23(b)(1)  and  (b)(3)),  the  litigative  group  is 
organized  only  for  purposes  of  the  lawsuit.  In  the  most  extreme  cases  the  "group" 
may  exist  only  in  the  abstract  —  as,  for  example,  the  sharers  of  some  hypothesized 
interest.  Yet  mam*  of  the  ordinary  rules  of  litigation  assume  a  client  who  hires  a 
lawyer,  guides  the  case,  authorizes  settlement,  and  benefits  directly  from  the 
relief,  if  any. 

Two  bodies  of  law  address  these  problems.  Rule  23  (e)  requires  court 
approval  of  "any  settlement"  of  a  class  action.  To  order  such  approval,  the  judge 
must  conduct  a  hearing  —  after  notice  to  the  class  members  —  and  make 
findings  that  the  settlement  is  "fair,  reasonable,  and  adequate."  Recall  that  no 
such  approval  is  required  of  most  ordinary  settlements;  consider  why  the  Rules 
require  it  here.  The  Class  Action  Fairness  Act  of  200?  adds  an  additional  feature. 
"CAFA,"  as  the  Act  is  sometimes  called,  requires  that  if  the  defendant  is  subject 
to  state  or  federal  regulation,  that  the  regulator)  authorities  be  notified  of  the  suit 
and  a  pending  settlement.  28  U.S.C.  $1715.  Although  the  statute  does  not 
directly  so  state,  the  idea  seems  to  be  that  a  regulator  could  appear  at  a  settlement 
hearing  and  offer  an  opinion  about  the  appropriateness  of  the  settlement,  given 
the  unlawful  acts  alleged.  The  same  notice  could  presumably  trigger  greater 
regulator}'  scrutiny,  if  the  regulator  thought  that  the  acts  involved  suggested  other 
forms  of  unlawful  behavior. 


NOTES  AND  PROBLEMS 

1 .  A  manufacturer  of  "scrubber"  equipment  that  removes  environmentally 
harmful  residues  from  smokestack  emissions  has  its  plant  and  headquarters  in 
Arizona.  The  manufacturer  has  been  sued  in  federal  court  by  a  class  consisting  of 
present  and  former  employees;  the  complaint  alleges  gender  discrimination  in 
employment  and  promotion  and  invokes  both  state  and  federal  statutes.  In 
particular,  it  alleges  that  women  employees  have  not  been  offered  the  highest- 
paying  jobs  in  the  production  division,  on  the  grounds  that  some  of  the 
chemicals  used  in  production  posed  special  health  problems  for  women.  The 
court  certifies  a  class.  The  parties  work  out  a  proposed  settlement,  involving  some 
additional   job   opportunities  for  women  and   some   changes   manufacturing 

practices.  <-^   #^>"' 

a.  To  whom  does  Rule  23  require  that  notice  be  sent7 

b.  To  whom  does  28  U.S.C.  §1715  require  that  notice  be  sent?  °^ 

2.  In  the  event,  the  parties  sent  a  notice  of  the  proposed  settlement  to  the 
Attorney  General  of  the  United  States.  The  court  approved  the  settlement 
entering  a  judgment  embodying  the  settlement.  Thereafter  a  woman  who  had 
been  a  class  member  filed  an  individual  lawsuit,  alleging  violations  of  similar 
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state  and  federal  laws  barring  employment  discrimination.  Manufacturer  invokes 
claim  preclusion  as  an  affirmative  defense  to  this  second  suit,  citing  Hansberrv  v. 
Lee  and  the  line  of  cases  holding  that  an  adequately  represented  class  member  is 
bound  by  a  class  judgment. 

a.  In  replv,  the  plaintiff  invokes  28  U.S.  C.  51715(c).  How  should  the 
motion  to  dismiss  be  decided?    •    - 

b.  Same  case,  but  with  two  factual  changes:  The  notice  of  the  proposed 
settlement  was  sent  to  both  to  the  U.S.  Attorney  General  and  to  the  Arizona 
Attorney  General  on  July  1.  On  September  1  the  court  entered  judgment 
approving  the  motion.  What  result  on  defendant's  motion  to  dismiss  on  grounds 
of  former  adjudication?        """    ^j — ~— "-<.     A\  ^    ]T  f^n   ^-lo^-      .     ^LaJ1*- 


a.    Fees 

In  most  litigation  the  client  pavs  the  lawyer's  fee  because  she  has  agreed  to 
do  so.  While  the  named  representative  partv  in  a  class  action  may  have  such  an 
agreement,  that  contract  does  not  bind  absentees.  Yet  it  may  seem  that  the  lawyer 
whose  work  has  benefited  the  class  should  be  paid  for  that  work.  In  class  actions 
that  recover  monev  damages,  courts  apply  the  "common  fund"  doctrine, 
described  at  casebook  pages  299-300.  According  to  this  doctrine,  a  plaintiff 
whose  efforts  create  a  fund  is  entitled  to  have  those  who  benefit  contribute  to  his 
lawyer's  fee.  In  class  actions  that  create  funds  for  distribution  to  class  members, 
the  doctrine  is  applied  more  directlv:  Courts  regularlv  award  the  class  lawyer  a 
fee  taken  directly  from  the  fund  created  by  the  litigation. 

How  should  the  court  calculate  such  a  fee?  One  school  holds  that  a  simple 
percentage  is  appropriate,  using  the  analogy  of  contingent  fee  arrangements. 
Others  point  out  that  the  key  ingredient  in  a  contingent  fee  calculation  —  the 
agreement  between  lawyer  and  client  —  is  missing  in  the  class  action  context. 
They  argue  instead  that  the  proper  way  to  calculate  fees  is  to  start  with  the 
appropriate  hourly  rate  of  the  lawver  taking  into  account  such  factors  as  special 
risks,  novelty  of  the  issues,  and  the  like.  This  latter  method  —  often  called  "the 
lodestar"  method  (because  the  hourly  rate  provides  a  point  of  reference  by  which 
the  court  can  "steer")  is  used  in  federal  courts,  but  not  all  states  adhere  to  it.  In 
practice,  the  two  methods  may  often  arrive  at  similar  results. 

Setting  these  fees  presents  problems,  because  most  class  actions  settle,  and 
the  fee  award  is  made  in  the  context  of  a  settlement  approval  hearing  required  by 
Rule  23(e).  At  that  hearing  the  representatives  of  the  plaintiff  and  defendant,  who 
will  have  agreed  on  an  appropriate  amount  of  fees,  are  unlikelv  to  raise  questions 
casting  doubt  on  the  agreed  amount  or  on  the  vigorousness  of  the  litigation 
leading  to  the  settlement.  Moreover,  because  the  fees  are  negotiated  separately 
from  the  relief  going  to  the  class  members,  lawyers  for  the  plaintiff  and  the 
defendant  may  be  tempted  to  put  more  dollars  into  the  fees  than  into  relief  for 
the  class,  thus  "buying-off"  the  plaintiffs  lawyer.  A  special  version  of  this 
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problem  has  arisen  in  so-called  coupon  settlements,  in  which  members  of  the 
class  get  coupons  —  good  for  some  discount  on  future  purchases  of  cars,  software, 
etc.  —  but  the  plaintiffs'  lawyers  are  paid  in  cash.  All  of  these  issues  replicate  the 
fundamental  structural  feature  of  the  class  action  —  that  the  class's  lawyer  is 
representing  a  diffuse  group,  which  cannot  directly  instruct  or  monitor  the 
lawyers'  actions. 

The  law  addresses  these  problems  in  two  ways.  For  all  class  actions,  Rule  26(e) 
requires  notice  to  the  absent  class  members  and  a  hearing  and  judicial  finding 
that  the  proposed  settlement  is  "fair,  reasonable,  and  adequate."  At  this  hearing 
the  Rule  permits  class  members  to  come  forward  to  object  to  the  settlement 
terms.  The  idea  is  that  they  will  have  an  incentive  to  do  so  because  the  lawyer's 
fee  is  coming  out  of  a  fund,  the  remainder  of  which  will  be  distributed  to  the 
class.  In  a  number  of  cases  objectors  have  come  forward.  Congress  has 
specifically  addressed  aspects  of  the  coupon  settlement  in  28  U.S.C.  §1712,  part 
of  the  Class  Action  Fairness  Act  of  2005.  That  section  proyides  that  fee  awards 
in  such  a  settlement  must  be  based  on  the  value  of  the  coupons  actually 
redeemed,  not  on  the  hypothetical  value  of  the  settlement  if  all  such  coupons 
were  redeemed. 

Consider  how  some  representative  problems  should  be  solved. 


NOTES  AND  PROBLEMS 

1 .  Solo  Practitioner  brings  a  class  action  on  behalf  of  a  group  of  plaintiffs, 
alleging  they  were  overcharged  for  their  automobiles.  The  case  is  settled  after 
three  years,  during  which  time  Solo  has  devoted  a  third  of  her  professional  hours 
to  it.  The  suit  grants  injunctive  relief  and  5100,000  in  compensatory  damages. 
The  two  hundred  members  of  the  class  will  share  in  whatever  remains  of  the 
proceeds  after  Solo's  fee  is  paid.  The  judge  finds  that  Solo  spent  more  than  1,500 
hours  on  the  case.  The  court  also  finds  that  in  her  other  legal  work  Solo  billed 
clients  at  $75  an  hour.  Finally,  the  court  finds  that  similarly  skilled  lawyers 
working  in  larger  firms  typically  bill  for  such  work  at  not  less  than  SI  50  per  hour. 

a.  Should  the  court  use  Solo's  actual  hourly  rate  or  the  higher  rate  for 
comparable  big-firm  lawyers? 

b.  This  was  Solo's  first  piece  of  comparably  complex  litigation.  The  judge 
finds  that  a  more  experienced  practitioner  would  ha\e  devoted  200  fewer  hours 
to  the  case.  Should  the  judge  subtract  this  amount  from  the  hours  Solo  actually 
expended? 

c.  Even  using  the  lower  billing  rate  and  a  lower  number  of  hours, 
multiplying  the  hours  times  the  rate  will  yield  a  sum  nearly  as  great  as  the 
$100,000  recovery.  What  should  the  court  do' 

2.  In  a  class  action  seeking  several  millions  of  dollars  in  damages,  the 
defendant  offers  to  settle  for  a  total  sum  of  $100,000,  with  $95,000  allocated  to 
lawAers'  fees  and  $5,000  to  the  500  plaintiffs. 
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a.  Should  such  separately  negotiated  attorneys'  fees  be  ethical? 

b.  If  they  are,  how  should  the  judge  decide  whether  to  approve  such  an 
offer? 

3.  In  a  suit  against  a  software  manufacturer,  the  plaintiff  alleged  that  the 
defendant  created  software  that  would  block  users  from  downloading  free 
software  that  competed  with  that  of  the  defendant.  A  proposed  settlement  would 
give  coupons  to  the  members  of  the  class  good  for  purchases  of  future  software 
from  defendant,  and  enjoins  defendant  to  "unblock"  existing  software  in  one  of 
its  periodic  downloads.  If  all  the  coupons  were  redeemed,  the  class  would  get 
discounts  of  $10,000,000. 

a.  How  should  the  court  decide  on  the  value  of  the  coupons  for  fee-setting 
purposes?  See  28  U.S.C.  $171 2(d).    ^(m.    h>  <&"■  rfl"*^  *U-  .'S    roW*«4 

b.  Suppose  the  court  decides  that  the  value  of  the  redeemed  coupons  is 
likely  to  be  about  $1,000,000.  How  should  the  court  value  the  injunctive  relief 

for  fee-setting  purposes?   \j  4lu*    /<A    ^    l<^Mr  -  u^   a*p»ri    h  k*Af  ^^S'lU 

4.  A  few  courts  have  approached  the  fee  problem  in  a  novel  way  —  by 
putting  the  legal  work  in  class  actions  out  to  bid.  In  this  system,  which  has  several 
variations,  the  district  court  certifies  a  class  and  announces  that  the  court  will 
take  bids  from  firms  interested  in  taking  on  the  representation.  See,  e.g., 
Sherleigh  Assoc.  LLC  v.  Sherleigh  Associates,  Inc.,  Profit-Sharing  Plan,  186  F.R.D. 
669  (S.D.  Fla.  1999).  Should  this  be  a  rpqnirprppnt  nf  \UA»-2Xi 
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